http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 1 of 6

PETI TI ONER
MESSRS. BURVAH CONSTRUCTI ON CO

Vs.

RESPONDENT:
THE STATE OF ORI SSA AND ORS

DATE OF JUDGVENT:
26/ 10/ 1961

BENCH

SHAH, J.C.

BENCH

SHAH, J.C.

SI NHA, BHUVNESHWAR P.( CJ)
KAPUR, J. L.

H DAYATULLAH, M
MUDHCLKAR, J. R

Cl TATI ON
1962 AR 1320 1962 SCR Supl. (1) 242
Cl TATOR | NFO :
RF 1965 SC1740 (8)
RF 1973 SC1461 (218)
RF 1976 SC2243 (89)
ACT:

Sal es Tax-Refund. of -Lim-tation provided by
Statute-Validity applies to wit petition-Oissa
Sal es Tax Act, 1947 (Oissa XV of 1947), s. 14.

HEADNOTE:

The appel l ant who executed ‘works contracts
was assessed to sales tax for quarters ending June
30, 1949, to March 31, 1954, and paid the tax. On
August 9, 1954, the appellant filed a wit
petition before the H gh court for a declaration
that the provisions of the orissa Sales Tax Act,
1947, permtting levy of sales tax on works
contracts were ultra vires, for a declaration that
the assessnments were illegal and for a refund of
the anbunt paid as tax the H gh court declared
that the assessnments were not in accordance wth
the law and directed refund of the tax paid, if
recovery thereof was not barred under s. 14 of the
Act on the date of the filing of the wit
petition. Section 14 provided that no claimfor a
refund shall be allowed by the Collector unless it
was nade wthin 24 nonths from the date of the
assessment order or within 12 nonths of that order
passed on appeal, revision, review or reference.
The appel | ant contended that s. 14 was ultra vires
and that the bar of linmtation in s. 14 was not
applicable to the wit petition before the Hi gh
Court for refund of tax illegally recovered.

N

Held, that ©provisions of s. 14 of the orissa
Sal es Tax Act, 1947, were not wultra vires the
State Legislature. The power to legislate in
respect of refund of tax inproperly or illegally
collected, and inposition of restrictions on the
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exercise of the right to claimrefund which was an
ancillary or subsidiary nmatter was not beyond the
conpet ence of the |egislature.

State of Orissa v. The orient Paper Mlls
Ltd., A 1. R (1961) S. C 1438, relied on

Hel d, further, that the bar of limtation in
s. 14 of the Act was applicable to the case. The
pr oceedi ngs bef ore t he Hi gh Court wer e
substantially to conpel the Collector to carry out
his statutory obligations under s. 14, and it
could only be allowed subject to the restrictions
i nposed by the statute. it was not open to the
appellant to rely upon the statutory right and to
ignore the restrictions subject to which the right
was made enforceabl e.
243

JUDGVENT:

Cl VIL APPELLATE JURIL.SDI CTION: ~Civil Appea
No. 494 of 1960.

Appeal by special | eave fromthe judgnent and
under dated April 21, 1958 of the Orissa, High
Court in OJ.C No, 107 of 1954.

G C Mathur, for the appellants.

H. N. Sanyal, Additional Solicitor-CGeneral of
India, R N Rajagopal Sastri, G K Mshra and T.
M Sen, for the respondents.

1961. Cctober 26. The Judgnent of the Court
was del ivered by

SHAH, J.-Messrs. Buar mah Construction
Conpany-a firm carrying on business as building
and works contractors-executed several ~contracts
in the State of Orissa for~ construction of
bui I di ngs roads, bridges etc. Messrs. Burmah
Construction Conpany, who are hereinafter referred
to as the appellants, were registered as dealer in
Oissa under the Orissa Sales Tax Act, 1947 from
the quarters ending June 30, 1949. The Sal es Tax
officers treating the transfer of the nmaterials
used in the construction of the buil dings, roads
and bridges, as sale of goods, assessed the
appel lants to tax under the Oissa Sal es Tax Act.
The tax so assessed under the diverse orders of
assessment was paid from tinme to tine. For the
quarters ending June 30, 1949, to March 31, 1954,
the appellant paid Rs. 1,17,869-80 as tax and Rs.
2,917-11-0 as penalty. The following table sets
out the tax and penalty paid to the Sales Tax
Authorities for the twenty quarters: -

Srl. Circle Regist Tax Penalty Tota

No. Nanme. ration paid. paid. anmount
No pai d
Rs. A P.Rs. AP. Rs. AP
1 PUII 1755 35636 7 0 350 00 35686 70
2. BA 1596 53990 6 6 310 00 54300 66
244
3. BA 1596A 2719 30 .... 2719 30
4. MB 806 3376 60 1352 40 4728 100
5 BP 1560 5349 10 ........... 5349 10
6. CUIII 1375 10913 120 905 70 11819 30
7. CU I 3940 6184 60 ... 6184 60
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1178869 86 2917 110 120787 36

Rel yi ng upon the judgment, of the Madras
Hi gh Court in Gannon Dunkerly & Co. Ltd . v.
State of Madras(1l), the appellant applied on
August 9, 1954, to the H gh Court of
Judi cature, Orissa for
(a) a decl aration t hat t he
provision of the Orissa Sales Tax Act, 1947
aut horising inmposition of the sales tax on a
turnover of works contracts and repair works
were ultra vires the State Legislature

(b) a decl arati on t hat t he
assessment nade by the State Sales Tax
Aut horities on t he appel lant’ s wor ks

contracts which had resulted in paynment of
Rs. 1,20,787-3-6 by was of sales tax and
penalties for different quarters were w thout
jurisdiction and illegal and liable to be
guashed and that the  appellant was entitled
to get refund of the said anmpunt;
(c) a direction restraining the
State and its Sales Tax officers fromtaking
any steps in making any further assessnent or
conpl ete the assessnents pendi ng before them
in respect of the appellant’s works contracts
with the State Government and 1evying and
collecting any  sales tax fromthe appell ant
on works contracts; and
(d) issue of appropriate wit or
directions direting the State of Oissa and
its Sales Tax Oficers to refund the anount
of sales tax and penalties realised fromthe
appel | ant .
(1A 1.R (1954) Mad. 1130
245
Foll owi ng the judgnment of ‘this Court in the
State of Madras v. Gannon Dunkerly & Co., Ltd. (1)
whi ch confirmed the decision of the Mdras High
Court in 5 S . T.C. 216, the Hi gh Court declared
that the assessnent of sales tax was not in
accordance with law and directed that no steps,
either by certificate proceedings or otherw se
should be taken to realise the arrears of sales
tax in respect of those contracts. The Hi gh Court
also directed refund of tax paid, if recovery
thereof was not barred under 8.14 of the Oissa
Sal es Tax Act 1947 on the date of the filing of
the application. The H gh Court also directed the
Sal es Tax; Authorities to revise the assessnments
made in the light of the decision of this Court in
respect of assessnents made after the date of the
petition. The appellants have appealed to this
Court with special |eave challenging the order in
so far as their claimfor refund is partially
declared to be barred by the rule of limtation
prescribed by ff. 14 of the Orissa Sales Tax Act.
The appellants challenge the correctness of
the Order declaring that the portion of the tax
paid refund whereof is beyond the period of
limtation under B. 14 of the. Oissa Sales Tax
Act, 1947 on the date of the filing of the
application under Art. 226, as not refundable on
two grounds:




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 6

(1) that s. 14 of the Act is ultra vires
the State Legislature;
(2) that an application under B. 14
whi ch i nmposes a statutory obligation upon the
Collector to refund the tax unlawfully
recovered subject to certain conditions is
not the only remedy open to the tax payer
fromwhom tax has been unlawfully recovered
and the power of the Hgh Court to direct
refund of tax illegally recovered is not
restricted by s. 14 of the Act. To the
enf orcenent of ot her renedies the bar
prescribed by the proviso to s. 14 does not
apply.
[1959] S.C R
246

Section 14 of the Oissa Sal es Tax Act, 1947,
provi des:

"14.” The Col I ector” shall, in t he
prescribed -manner, refund to a deal er
applying-in this behalf any anpunt of tax
paid by such dealer in-excess of the anount
fromhim under -this ~Act, either by cash
payment or, at the  option of the dealer, by
deduction of /such excess fromthe amount of
tax due in respect of any other period:

Provided that no claimto refund of any
tax paid wunder this Act shall - be allowed
unless it is made wthin twenty-four nonths
from the date  on which the order of
assessment was passed or -within twel ve nonths
of the final order passed on appeal
revision, review or reference .in respect of
the order of assessment, whichever period is
later."

By the first paragraph, 8. 14 i mposes an
obligation upon the Collector to refund to a
deal er any anount paid by such dealer in excess of
the anbunt due from himunder the Act. But- the
obligation is restricted; refund is not to be made
unl ess an application is nade within 24 nonths of
the date on which the order of assessment  was
passed or wthin 12 nonths of the final order
passed on appeal, revision, review or reference in
respect of the order of assessnent, whichever
period is later. "the orissa Sales Tax Act was
enacted by the Orissa legislature in exercise of
the Legislative authority conferred wupon it by
item48 of List Il of the Seventh Schedul e of the
CGovernment of India Act, 1935. in dealing with the
vires of 8. 14A of the orissa Sales Tax Act, which
was i ncorporated in the anended Act 28 of 1958 and
whi ch sought to confer a right to claimrefund by
an application to the collector upon the person
fromwhom tax was collected by the dealer, this
Court observed in The State of Oissa v. The
Oient Paper MIlls Ltd" that 'The power to
| egislate with respect

to a tax.

247

conprehends the power to inpose the tax, to
prescri be machinery for collecting the tax, to
designate the officers by whomthe liability may
be enforced and to prescribe the authority,
obligations and indemity of those officers. The
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di verse heads of legislation in the Schedule to
the constitution demarcate the peri phery of
| egi sl ati ve conpetence and include all nmatters
which are ancillary or subsidiary to the primary
head. The Legislature of the Oissa State was
therefore conpetent to exercise power in respect
of the subsidiary or ancillary matters of granting
refund of tax inproperly or illegally collected
If the power to legislate in respect of tax
conprehends the power to legislate in respect of
refund of tax inproperly or illegally collected,
i mposition of restrictions on the exercise of the
right to claimrefund will not be beyond the
conpetence of the Legislature. Granting refund of
tax inproperly or illegally collected and the
restriction on the exercise of that right are both
ancillary or subsidiary matters relating to the
primary head of tax on sale of goods. The
provisions of ~s.14 of the Act' are therefore not
ultra vires the State Legislature

It is_ not necessary to consider in this case
whether s. 14 prescribes the only renmedy for
refund of tax unlawfully collected by the State.
The appel |l ants have not filed any civil suit for a
decree for refund of tax unlawfully collected from
them This appeal arises out of a proceeding filed
inthe Hi gh Court substantially to conpel- the
Collector to carry out his statutory obligations
under s. 14 of the Act. The High Court normally
does not entertain a petition under Art. 226 of
the constitution to enforce a civil Lliability
arising out of a breach of contract or a tort to
pay and anount of noney due to the clainant and
leaves it to the aggrieved party to agitate the
guestion in a civil suit filed for that purpose.
But an order for paynment of noney may sometines be
made in a petition under “Art. 226 of the
constitution against the State or agai nst an
248
officer of the State to enforce a statutory
obligation. The petition in the present case is
for enforcenent of the liability of the Collector
i nposed by statute to refund a-tax illegally
collected and it was nmintainable: but it can only
be allowed subject to the restrictions which have
been i nmposed by the Legislature. It is not open to
the claimant to rely upon the statutory right and
toignore the restrictions subject to which the
right is made enforceable.

We are therefore of the opinion that the High
Court was right in restricting the order of refund
in the petition under Art. 226 of t he
constitution. The order of refund passed by the
H gh Court, however, requires to be slightly
nodified and we direct that it shall run as
fol |l ows:

"That part of the sales tax which has
been paid by Messrs. Burmah Construction Co.
shall be refunded by the State of Oissa to
the Burmah Construction company if the order
of assessnent pursuant to which paynment was
made was wthin 24 nonths of the date on
which the petition was filed in the High
Court, nanely, 9th of August, 1954. Wt hout
deci di ng whether the Burmah Construction Co.
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has the right to recover the bal ance of the
amount of’ the tax paid by other appropriate
proceedi ngs, the claimto recover the bal ance
of the tax paid is dism ssed.

The appeal substantially fails and is

di sm ssed with costs.

249

Appeal dism ssed.




