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PETI TI ONER
YUNUS ALI SHA

Vs.

RESPONDENT:
MOHAMED ABDUL KALAM & CORS

DATE OF JUDGVENT: 09/ 04/ 1999

BENCH
Sujata V. Manohar, R C. Lahoti.

JUDGVENT:

M's, Suiata V. Manohar. J.
Leave granted.

The appellant, -Madrasa |Islama Darulul oom GCope,

District Pun, Oissa, i's a minority educational institution
set up to Inpart education upto standard eight in the State
of Orissa. It is a governnment aided institution. Ald is

paid by the Governnent in lunmp sumto the institution to be
di stributed amongst the teachers-and staff. The appellant’s
school is under the control of the Director of  Education
t hrough the special officer for Mhamredan education

Respondent No.1 was the Head Master (head Maulbi) " of the
appel l ant’s school and the second respondent was the
Assi stant Teacher of the appellant’s school at the wmateria

time.

On 16.11.1986, a show (cause notice was i'ssued to
respondents and 2 in respect of wvarious irregularities
commtted by respondents 1 and 2. Thereafter, the Managi ng
Committee considered the conduct and activities of
respondents 1 and 2 at its neetings held on 22.5.1987 and
27.9.1987. Utimately on 14.10.1987, the Mnagi ng Commttee
resol ved to renove the respondents from service. I'n the
resolution, the commttee also explained the reasons for
renoval . Accordingly, by an order dated 15.10.1987 .issued
by the Secretary of the said school, services of respondents
1 and 2 were term nated.

This term nation was chal |l enged by respondents 1 and
2 by filing a wit petition before the H gh Court. The Hi gh
Court has found that no approval of the Director of
Educati on was obtained prior to the order of termination as
prescribed under Section 10-A of the Oissa Education Act,
1969. Hence the termination is bad in law. The H gh Court
also directed reinstatenent of respondents 1 and 2, and
payment of a lunp sum of Rs.5,000/- to each of the
respondents in |lieu of back wages.

The appeal appellant - school before us has pointed

out that since the appellant’s school is a mnority
educational institution, the Orissa Education Act, 1969 is
not applicable to the school. The appellant has drawn our

attention to Section 2 of the Oissa Education Act, 1959
whi ch provides as foll ows:
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"2, Act not to appl y to certain
institutions:- Nothing contained in this
Act shal | apply to educati ona

institutions of their choice established
and admini stered by mnorities having the
right under Cause (1) of Article 30 of
the Constitution:

Provi ded t hat t he State
CGovernment may by notification apply or
adapt to an educational institution
est abl i shed and adm ni st ered by

mnorities, such of the provisions of the
Act, so however that the rights under
Article 30 of  the Constitution are not
infringed."

Section 10-A of the Oissa Education Act which requires
prior approval of the Director ~hbefore termination of the
services " of a teacher of an aided institution, therefore,
has no application to a mnority institution such as the ,
appel l ant’ s institution. Wi | e t he Directorate of
Education, Oissa may have power to supervi se t he
functioning of the said school in order to ensure that it
does not mat-function or is not mal-admnistered, in view of
Article 30(1) of the Constitution the ‘Directorate has no
control over the actual nmanagement of the school including
hiring or termination of services of  teachers. This is
entirely within the control of the Managing Committee of the
mnority institution. In the case of Bihar State madarsa
Educati on Board v. Anjuman Ahl e-Hadees and Anr. (1884
Supp. (2) SCC 509), this Court struck down Sections 7(2)(n)
and 24 of the Bihar State Midarsa Educati on Board Act as
violative of Article 30(1). Section 24 provided, ' inter
alia, that no teacher of a Midarsa shall be discharged or
di sm ssed fromservice without the ~prior approval  of the
State Madarsa Education Board. This Court considered the
provision as interfering with the —managenent of ‘the said
school. In The Ahnmedabad St. Xaviers Coll ege Society and
Anr. etc. v. State of CGujarat and Anr. (AR 1974 SC
1389) a provision requiring approval of the Vice-Chancel lor
for termnation of a teacher’'s services was held as
interfering with the mnority institutions disciplinary
control over the staff. (See also Lilly Kurian v. Sr.
Lewins and Ors. (AR 1979 SC 52).

Before us a counter-affidavit has been filed by the
I nspecting O ficer, Urdu Education, Directorate of Secondary
Educati on, Bhubaneswar, Oissa on behalf of respondents 11
and 12 pointing out that the appellant’s institution 'is a
religious mnority institution which is covered by Section 2
of the Oissa Education Act. In viewthereof, it is stated
inthe affidavit that the State Government ordinarily  does
not interfere with the internal managenent of such an
institution. The paynment to the teachers of this
institution is not nade under the direct paynent schene but.
a grant is released in favour of the Secretary of the said
school. The managenent of the appellant’s Institution is by
an i ndependent body with full control over the appointnent,
term nation and disciplinary action against the enpl oyees.
This can be done without obtaining prior approval of the
Director or the Inspector of Schools unlike in the case of
ot her ai ded educational institutions.

Looking to the mnority status of the educationa
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institution, the Managing Commttee of the institution was
entitled to termnate the services of respondents 1 and 2
wi thout obtaining prior approval of the Di rector or
I nspector of Schools since the nanagenment and di scipline of
such an institution is entirely under the control of the
Managi ng Comrmittee of the minority institution

The appeal is, therefore, allowed and the inpugned
judgrment and order of the High Court is set aside and the
termination of respondents 1 and 2 is upheld. There wll
however, be no order as to costs.




