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ACT:

Prevention of Corruption Act (2 of 1947) ss. 4(1) and
5(1) (2) and Indian Penal Code (Act 45 of 1860) s. 161-Scope
of presunption under 's.4(1)

HEADNOTE:

An inspector of the Delhi Electric Supply Undertaking
demanded a bribe for giving the conplainant a power
connection for his factory. Information having been given to
the anti-corruption police a trap was set. The inspector did
not turn up at the appointed time to receive the noney, but
the appellant, a permanent | abourer working under him came
to the conmplainant’s factory, told himthat he had been sent
by the Inspector, and that the noney should be given to him
"The conplainant, at first, insisted that the inspector
hi nsel f should cone but |ater gave himthe noney. The nopbney
was recovered fromthe appellant and the inspector and the
appel | ant were charged with offences under the Prevention of
Corruption Act. The trial court acquitted the inspector but
convicted the appellant under s. S(2) read with s. 5(1)(d)
of the Act, and wunder s. 161 |I.P.C., wth the aid of the
presunption under s. 4(1) of the Act. The —conviction was
confirmed by the H gh Court.

Al'lowi ng the appeal to this Court,

N

HELD : ( | ) The question whether a governnent servant
receiving noney had the requisite incrimnatory “notive is
one of fact. [353H, 354A]

(2) one of the essential ingredients of the offence
under s. 161, I.P.C., is that the gratification nust have
been received by the accused as a notive or reward for
conmitting an act or omission in connection wth his
official functions. Even if the governnment servant was
i ncapabl e of showi ng any favour or rendering any service in
connection with his official duties, he may be guilty; but,
the existence of an wunderstanding that the bribe was given
in consideration of some official act or conduct is an
i nportant factor bearing on the question as to whether the
accused had received the gratification as a notive or reward
as mentioned in s. 161, |.P.C. [353GH

(3 ) The appellant being a nere | abourer was incapable
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of showing any favour or rendering any service to the
conplainant in connection with his official duties. It had
not been shown by the prosecution that he was in any way
officially concerned with the installation of poles or the
giving of electric connection; nor was it shown that the
appel | ant nmade any representation, claimor promse, that he
would either hinself or through his inspector get an
of ficial act done for the conplainant. O that the appell ant
had dermanded bri be fromthe conpl ai nant. [353A-C, F]

In the absence of any such circunstances the conduct of
the appellant was not inconpatible with the role of an
i nnocent carrier of nmobney wthout the requisite nmens rea.
[ 353E]

(4) The charge under - S. 5(1)(d) also is unsustainable
because, it could not be reasonably said that the appellant
obtained the noney by wusing corrupt or illegal neans or
ot herwi se abusing his official position, as a public servant

(5) Section 4(1) of the Prevention of Corruption Act
Provides that in the trial of an offence punishable under s.
161 or 165, |.P.C., or under cls. (a) or (b) of 5 5(1) read
with sub-s. 5(2) of the Act, if the prosecution proves that
the accused had accepted or obtained a gratification other
than legal remuneration the court has to presume that the
gratification was accepted or obtained by the accused as a
notive or reward as nentioned in s. 161, |.P.C. [351-H 52B]
349

(6) (a) The presunption, however, is not absolute and
is rebuttable. The quantum and nature of proof required to
di spl ace the presunpti on, vari-es accordi ng to t he
circunst ances of each case. Such proof nmay partake of the
shape of defence evidence adduced by the accused or, it may
consi st of circunstances appearing in the prosecution
evidence itself as a result of cross-exam nation or
otherwise. Wiile the nere explanation given by the accused
in his exam nation under s. 342, Cr. P.C, may not b- enough
the burden on him to negate the  presunption nmay 'stand
di scharged, if the effect of the material brought on record,
inits totality renders the existence of the fact to be
presuned i nprobable. The accused may, therefore, rebut the
presunption by showing a nore preponderance of probability
in his favour and it is not necessary for himto establish
hi s case beyond reasonabl e doubt. [352-CF]]

Mahesh Prasad Gupta v. State of Rajasthan, AIR 1974
S.C. 773 foll owed. -

(b) Further, the sole purpose of the presunption under
Ss. 4(1) is to relieve the prosecution of  the burden of
proving a fact which is an essential ingredient of the
of fence under s. 5(1) and (2) of the Act and s. 161, |.P.C
The presunption, therefore, can be used only in furtherance
of the prosecution case and not in derogation of it. [352F-

(c) In the present case. the statutory presunption
being antithetical to the prosecution story, nanely, that it
was the inspector who denanded the bribe for showing a
favour and that the paynent was intended for him coul d not
be availed of by the Prosecution against the appellant.
[ 354- CDJ

(7) Nor <can the appellant be held guilty of abetting
the alleged attenpt nade by the inspector to obtain illega
gratification. Intention to aid the conn mnission of the
crime is the gist of the offence of abetnent, and such
intention on the part of the appellant is lacking in this
case. It has not been shown that the appellant was present
any occasion when the inspector denanded the bribe. [354-D
g




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 8

(8) Moreover, the principal accused had been acquitted.
The prosecution having failed to prove that the noney had
been paid to the appellant pursuant to the demand for a
bribe by the inspector, the court cannot nake out a new
cause for the prosecution and hold that the ambunt had been.
received by the appellant on his own or for some person
ot her than the inspector. [355 B, D

JUDGVENT:

CRI M NAL APPELLATE JURISDICTION: Crimnal Appeal No.
116 of 1971.

Appeal by special |eave fromthe Judgenent and order
dated the 27th November, 1970 of the Delhi H gh Court in
Crl. Appeal No. 35 of 197().

Ura Datta, for the appellant.

Govind Das and R~ N. Sachthey, for the respondent.

The Judgrent of the Court was delivered by

SARKARI'A, J.- This appeal by special |eave is directed
agai nst a - judgnent of the Hi gh Court of Del hi uphol ding the
conviction of the appellant under s. 5(2) read with s. 5(1)
(d) of the Prevention of Corruption Act and s. 161, Pena
Code, recorded by the Special Judge, Delhi. The facts of the
prosecution case are as follows:

The conplainant,” S. K Jain, nanufactures rubber notor
parts in his factory at Shahdara. On his application, the
Del hi Electric Supply Undertaki ng atGandhi nagar sancti oned
a power connection  for his factory. ’'Il‘’he  conplainant
deposited the estimate of expenses under the

9-1L839 Sup. A/75

350

terns of the sanction. In spite of it, for a period of four
nonths, no A steps were taken by the  enployees of the
Undertaking to instal the poles and give the connection. S.
P. Gupta, an Inspector of the Undertaking approached the
conpl ai nant and solicited a bri be of Rs. 125/- in
consideration of giving the connection. It was settled that
Rs. 25/- would be paid on June 2(), 1968 and the bal ance of
Rs. 100/- after the electric connection. The conplainant had
no intention to pay the bribe. Consequently, he contacted S.
K. Katoch, Deputy Superintendent of the Anti-Corruption
Police on June 20, 1968 at about 1 p.m and apprised the
| atter about the denmand of the bribe by |Inspector Gupta. The
Deputy Superintendent recorded the conplainant’s statenent,
Ex. PPW [|/A He then co-opted Daya Nand Dua (PW2) and
Bhar at Prakash Khurana (PW3), two clerks fromthe office of
the Deputy Conmi ssioner, and fornmulated a ' 'scheme. for
entrapping Gupta. ’'the Police party reached the factory of
the conplainant at about 3.05 p.m The conpl ai nant” and t he
Panch w tnesses went inside while the Police officers waited
outside. The conplainant received a nmessage from! CGupta
through a Lineman that instead(l of the 20th, he woul d be
com ng on the follow ng, day, that the installation of poles
at the site had commenced and the conplainant would  be
required to pay nore anpunt. The conpl ai nant conveyed this
information to D.S.P. Katoch

On June 21, 1968, at about 10.15 a.m, Cupta came to
the factory, along with his gang of |abourers and started
the installation work. Gupta informed the conpl ainant that
he would return to the factory either personally or send
sonebody else to collect the anount of Rs. 100/- at about 2
p. m The conpl ai nant passed on this information also, to the
D.S.P. Thereafter the D.S.P. along wth the aforesaid
wi tnesses and others cane to the conplai nant at about 11.30
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a.m and settled the details of the trap. The conpl ai nant
produced one currency note of the denomi nation of Rs. 100/-.
The D.S.P. noted its No. and.returned it to the conpl ai nant
with the direction that he should pay it to Gupta. Gupta
however did not turn up at 2 p.m Instead, the appellant, a
per manent | abourer working under Gupta, canme to the factory
and told the conplainant that he had been sent by I|nspector
Gupta and that the noney be given to him The conpl ai nant
said that the appellant should send CGupta to receive the
noney. The appellant reiterated that he had been deputed by
Gupta to collect the money and the sane be given to him
Ther eupon the conpl ai nant handed over the currency Note of
Rs. 100/- (Ex. P-1) to the appellant in the inmmediate
presence of P.Ws. 2 and 3. The appellant put the note in the
pocket of his pants. On receiving the agreed signal, the
D.S.P. and his conpanions rushed in and recovered the
currency note (Ex: P-1)~ fromthe person of the appellant.
The D.S:P., then sent ~a report to the Police Station on the
basis of 'which a case was registered. The appellant was
arrested.. Subsequently, on 22-6-1968, Gupta was also
arrested. - After obtaining the necessary sanction, the
appel l ant and Gupta both were sent up for trial before the
Speci al Judge, Delhi who acquitted Gupta but convicted the
appel l ant and sentenced him to one year’'s rigorous
i mprisonment.

Exam ned under /s. 342, Cr.P.C. the appellant admtted
that at the material tinme he was ~a  permanent | abourer
(Mazdoor) of the D.E.S. U
351
working in Shahdara Zone. He gave this _account of the
circunstances in which he had received the currency note
(Ex. PI') fromthe conpl ai nant:

"At about 12-30, | had cone down fromthe first
floor of my office and was going to nmy house to take ny
neal in the Hotel. | was ~called by Gupta. He was
standi ng near the boundary wall. He inquired fromnt as
to where | was going. | told himthat | was going to
take ny food. He directed ne that after taking ny food
| should visit the conplainant s factory  where the
 abour was working and told nme to ask Jain to pay the
nmoney which GQuptaji had demanded. | did not know what
sort of noney it was and for what purpose it was to be
paid by S. K Jain and to be taken by Gupta. accused.
One Mtter Sell was also present at that tine when this
talk took place between nme and Gupta -accused. |
accordingly, after taking ny f ood —went to the
conplainant s factory and checked the work of the
| abour and then went to the conpl ai nant and asked him
to pay ne the noney whi ch had been denanded by CQuptaji.
. Complainant told ne to send Guptaji but | told him
that he had asked ne to bring the noney. He'therefore
paid nme a, currency note of Rs. 100/- 'wthout
di scl osing anything that this was bribe noney to be
paid to Gupta co-accused.”

He further adnmitted that soon after the collection of
this anmount fromthe conplainant, the D.S.P. cane there with
his party and recovered the sane currency note from his
possessi on. He added that he was only a | abourer and was not
in a position to show any favour, whatever, to the
conplainant. He did not know that the note was bribe nopney.
He clained to be all innocent carrier

In defence, he exam ned Mtter Sen (DW 1) who
corroborated the appellant’s version as to how Gupta had
instructed the appellant to collect and bring the noney from
the conpl ai nant.
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Two charges, one under s. 5(1) (d) read with s. 5(2) of
the Prevention of Corruption Act and the other under s. 161
Penal Code were franmed against the appellant. The charges
were in the alternative and it was stated therein that the
noney was obtained by himeither for himself or for CGupta,
or for both.

The courts bel ow have convicted the appellant mainly on
the ground that proof of receipt of Rs. 100/- (currency
note) by the appellant from the conplainant raises a
presunption under s. 4(1) of the Prevention of Corruption
Act agai nst him and the appellant has not been able to rebut
that presunption.

Section 4(1) of the Prevention of Corruption Act reads:

"Wherein any trial ~of an offence punishable under
section 161 or section 165 of the Indian Penal Code (or of
an offence referred to in clause (a) or clause (b) of sub-
section (1) of section 5 of thiss Act punishabl e under sub-s.

(2) thereof, it~ is proved that an accused person has
accepted or obtained, or
352

has agreed to accept-or attenpt to obtain, for hinself
or for A any other person, any gratification (other
than legal renmuneration or any val uable thing from any
person, it shall be presuned unless the contrary is
proved that he accepted or obtained, or agreed to
accept or attenpted to obtain, that gratification or
that valuable thing, as the case nay be, as a notive or
reward such as is nmentioned in the said section 161 or

as the case may be, without ~consideration or for a

consi derati on which he knows to be inadequate.”

From a reading of the above provision it is clear that
its operation, in ternms, is confined to any trial of an
of fence puni shable wunder s. 161 or ~s. 165, Penal Code or
under clause (a) or (b) of s. 5(1) read with sub-section (2)
of that section of the Act. If at such a trial, the
prosecution proves that the accused has accepted or obtained
gratification other than |legal  renuneration, the court has
to presune the existence of the further fact in support of
the prosecution case, viz., that the gratification was
accepted or obtained by the accused as a nmotive or reward
such as nentioned in s. 161, Penal Code. The presunption
however, is not absolute. It is rebuttable. The accused can
prove the contrary. The quantumand the nature of  proof
required to displace this presunption nay vary according to
the circunstances of each case. Such proof nay partake the
shape of defence evidence led by the accused, or it may
consi st of circumstances appearing in the prosecution
evi dence itself, as a result of cross-exam nation or
ot herwi se. But the degree and the character of the burden of
proof which s. 4(1) casts on an accused person to rebut the
presunption rai sed thereunder, cannot be equated - wth the
degree and character of proof which under s. 101, Evidence
Act rests on the prosecution.. Wiile the mere plausibility
of an explanation given by the accused in his exam nation
under s. 342, C.P.C. may not be enough, the burden on him
to negate the presunption may stand discharged, iif the
effect of the material brought on the record, in its
totality, renders the existence of the fact presuned,
i nprobable. In other words, the accused may rebut the
presunption by showing a nmere preponderence of probability
in his favour; it is not necessary for himlo establish his
case beyond a reasonable doubt-see Mahesh Prasad CGupta v.
State of Rajasthan(l).

Anot her aspect of the natter which has to be borne in
mnd is that the sole purpose of the presunption under s.
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4(1) is to relieve the prosecution of the burden of proving
a fact which is an essential ingredient of the offences
under s. S (1) (2) of the Prevention of Corruption Act and
s. 161, Penal Code. The presunption therefore can be used in
furtherance of the prosecution case and not in derogation of
it. If the story set wup by the prosecution inherently
mlitates against or is inconsistent with the fact presuned,
the presunption wll be rendered sterile from its very
inception, if out of judicial courtesy it cannot be rejected
out of hand as still born.

Let us now consider the facts of the present case in
the light of the principles enunciated above. The testinony
of its star witness, S. K

(1) A I. R 1974 S C. 773.
353
Jain (P.W 1) is that it was Inspector Gupta who had
demanded that - noney as a notive or reward tor expediting

the installation of the power connection and that the noney
was handed over to the appellant. only for transmission to
Gupta in pursuance of the latter’s instructions given to the
conpl ai nant _earlier in the norning. It is not the case of
the conplainant that the appellant had ever demanded any
bribe from the complainant, or that the appellant was
present on any occasion on which Gupta had denanded the
bribe. Nor has it/ been shown by the prosecution that the
appel lant was in any way officially concerned with the
installation of the poles or the giving off the electric
connection. At the material tine according to the appellant
he was working as ‘a nmere |abourer or Mazdoor in the first
floor of the D.E.S.U_ ~Ofice at Shahdara. This fact is not
controverted by the prosecution. O course, it 1is in
evi dence that on coming to the factory of the conplainant at
about 2 P.M, the appellant first went to see the |abour
working at the installation siteand then went ' to the
conpl ainant to receive the noney saving that he has been
sent by CGupta to fetch it.

M. Gobind Das, the |learned Counsel for the State
contends that this conduct of the appellant in checking the
| abour, showed that he was not an.innocent carrier of the
noney for Cupta but knewthat it was being obtained as a
bribe in connection with the installation of the power
connection. In any case, nmaintains the Counsel the appell ant
was guilty of abetnent of an offence under sec, 161 Pena
Code and s. 5 of the Act.

W are wunable to accede to this contention. [In our
opi nion, this Act of the appellant was a neutra
circunmstance. It was not indicative of a guilty mnd. The
appel l ant explained that he had checked the llabour working
at site because he had been asked to do so by Inspector
Gupta. This conduct of the appellant, therefore, ~was no
ground to hold that he had received the G C Note of Rs.
100/- with the requisite nens rea. Evidently in collecting
this currency note from the conpl ai nant he was Acting only
as an innocent tool of Gupta. He was a nere | abourer. Even
in that hunble position, he was not a nenber of the gang
working at the installation site in the factory of the
conpl ainant. He was not concerned ill his official capacity
with the installation work or the giving of power
connection. Being an unconcerned nenial, he was incapable of
showi ng any favour or rendering any service to the
conplainant in connection with his official duties. One of
the essential ingredients of the offence under s. 161
I.P.C. with which the appellant stands charged is, that the
gratification nmust have been received by the accused as "a
notive or reward" for conmitting an act or omssion in
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connection with his official functions. It nust be shown
that there was an understanding that the bribe was given in
consi deration to some official act or <conduct. It is true
that in |law the incapacity of the government servant to show
any favour or render any service in connection wth his
official duties does not necessarily take the case out of
the mischief of these penal provisions. Nevertheless, it is
an inportant factor bearing on the question as to whether
the accused had received the gratification as a notive or
reward for doing or for hearing to do any official act or
for showing any favour or disfavour in the exercise of his

of ficial functions. This question as to whether the
government servant receiving the noney
354

had the requisite incrimnatory notive is one of fact. Could
it be reasonably said inthe circunstances of the instant
case that the noney was handed over to the appellant or
received by himas a notive or reward such as nentioned in
s. 161, Penall Code ? It is nobody’'s case that while
collecting the sumof Rs, 100/-, ‘the appellant nade any
representation, claim or prom se, whatever, that he would
either hinself or through Gupta get an official act done for
the conmpl ai nant. |Indeed, a prudent businessman |ike Jain
woul d never pay such a substantial amount as a bribe to a
nere Class |V servant in consideration of any pronise of
favour or service held out by the latter. Such a tall claim
or promise to do  favour or service by a nenial would be
mani festly quixotic. It would not pass nuster. |Indeed the
conpl ainant did not hand over the noney till he after
repeated enquiry, was -convinced that the  appellant was
asking for noney not for hinself but for Gupta and had been
sent by the latter to collect an(l fetch it ‘from the
conplainant. The conduct attributed by P.W 1 to the
appel l ant was not inconpatible with therole of an innocent
carrier. Thus, paradoxical as it my seem the very story
pr opounded by the conpl ai nant (P.W 1) negates the
presunption, nipping it-as it were-in the bud.

Be that as it may this statutory presunption / being
antithetical to the prosecution story, could not be avail ed
of by the prosecution. This being the -position, the
appel l ant could not be held guilty of the charge with the
aid of s. 4(1) of the Act.

Nor can the appellant be held guilty of abetting the
al l eged attenpt nade by Gupta to obtain the illega
gratification. Intention to aid The conmi ssion of the crineg,
is the gist of the offence of abetnent by aid. Such
intention, on the part of the appellant was lacking in this
case. Moreover, CQupta, the principal, has been acquitted and
exonerated of commtting the offending act, the comm ssion
of which is alleged to have been aided by the small fry, the
appel | ant .

The charge under s. S (1) (d) of the Act al so cannot be
sustained for the reason that in the peculiar circunmstances
or the case, it could not be reasonably said that the
appel l ant had obtained the currency-note by using sone
corrupt or illegal neans or otherw se abusing his officia
position as a public servant. This point was canvassed on
behal f of the appellant before the H gh Court but was
negatived by it in these terms:

"In this case the appel l ant had told the
conpl ainant that he had been sent by |Inspector Gupta
and that he should pay the noney. It has been held by
the Special Judge while acquitting | nspector Gupta that
he was not the person who had sent the appellant to
collect any money from the conplainant. Bef ore
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contacting the conplainant the appellant had checked
the labour which was working in the factory for
installation of the lines for electricity. Al this
showed that he represented hinmself to the conpl ai nant
as a person connected with the Department concerned. He
al so used corrupt nmeans to ask the noney on behal f of
| nspector Gupta and t hus this i ngredi ent was
satisfied."

We find ourselves unable to agree with this reasoning.
We have already noticed above that this was not the case of
the prosecution? as
355
put in evidence, that the appellant had denanded the nobney
on his own account by any express or inplied representation
to get any favour or -service done to the conplainant.
Rather, the positive case set up by the prosecution in
evi dence was that the noney was demanded by Gupta and was
received by the appellant on his behalf pursuant to the
instructions of Gupta given to the conplainant earlier
Therefore, if the prosecution has failed to prove that the
noney had  not-been paid to the appellant pursuant to any
demand of bribe nade by Gupta, the court cannot nmake out a
new case for the prosecution to hold that the amount had
been received by the appellant on his own or for some person
other. than Gupta; W have already held that the appell ant
was a mere | abourer who was not -concerned wth the
installation work at the site or wth the giving of the
power connection to the conplainant. In view of the
categorical position ‘taken by the prosecution in evidence,
it does not nowlie in their month to may that the appell ant
nmust have received the noney for hinself or for sone other
person; nmuch less can it be said that the appellant has
abused his official position or has used-any illegal neans
in acting as an innocent «carrier for-~ Gupta. Thus, the
essential ingredient of the —offence under s. 5(1) (d) was
lacking in this case.

W are therefore of the opinion that on the facts of
this case, the prosecution had failed to bring ‘hone the
charges to the appellant beyond a reasonabl e doubt.
Accordingly we allowthis appeal, set aside the conviction
of the appellant and acquit him of the charges |evelled
agai nst him
V.P.S. Appeal all owed:.
356




