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ACT:

Public Servant--Tenporary enpl oyment - Term nati on of service-
Appeal di sm ssed-An ex-convict for theft-Wether termnation
amounted to dismssal--Scope of enquiry-If same as in
I ndustrial Dispute-Central Services Tenporary services Rule,
1949, r.5-Constitution of India, Art. 311

HEADNOTE:
The respondent was appointed as a constable in the Tripura
Police Force. The enploynent was tenporary. |In accordance

with r. 5 of the Central Services (Tenporary Service) Rules,
1949, his services were termnated by giving one month's
noti ce. The respondent appeal ed. The Appellate Authority
wote to himthat as he was an ex-convict for theft _nothing
could be done for him The respondent, filed a wit
petition challenging the order of term nation. The Judicia
Commi ssioner held that the order was one of dismissal as
puni shment on the ground that the respondent was an "ex-
convict" and that as no reasonable opportunity was given to
the respondent to show cause, the protection of Art. 311 was
not afforded to him and the order term nating t he
respondents enpl oynent was invalid.

Held, that the respondent had not been dism ss by way of
puni shment and there was no violation of Art. 311(2). The
order in terms merely termnated the service of the
respondent; there was nothing in it to suggest that the
term nation was on account of the respondent being an "ex-

convict". It could not be in the circunmstances of this case
inferred that an order of
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di sm ssal was canoufl aged as an order of term nation. It
cannot be assuned that an order ex-facie one of termnation
was i ntended to be one of dism ssal. The onus to prove such

intention |ies upon the enployee.
Purshotam Lal Dhingra v. Union of India, [1958] S.C. R 828
and Satish Chander Anand v, Union of India, [1953] S.CR
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655, referred to.

Hel d, further, that, a court considering the validity of an
order of term nation or dismssal of a public servant is not
required to investigate into the matter in the sanme way as
an Industrial Tribunal is when considering an application
under s. 33 of the Industrial Disputes Act, 1947. The Court
has nmerely to see whether the protection prescribed by Art.
311 and the rul es nade under Art. 309 has been denied to the
public servant. There is no sinmlarity between an enquiry
under s. 33 of the Industrial Disputes Act and an enquiry by
the court when "an order of dismssal of a public servant is
chal | enged.

Chartered Bank, Bombay v. Chartered Bank Enpployeis Union

[1960] 3 S.C.R 441, The Managenent of Chandranmalai Estate,
Ernakulam v. Its Wrknmen, [1960] 3 S.C.R 451 and Punjab
Nati onal Bank Ltd. v. Its Wirkmen, [1960] 1 S.C.R 806,
referred to

JUDGVENT:

ClVIL APPELLATE JURI SDI-CTI ON Civil Appeal No.
581 of 1961.

Appeal fromthe judgnent and order dated January 15, 1960,
of the judicial Commi ssioner’s court, Tripura at Agartala in
Cvil Msc. (Wit Petition) No. 4 of 1959.

R Ganapathy lyer and P. D. Menon, for-the appellants.

D. P. Singh, for the respondent.

1962. Sept ember  25. The judgnrent of the  Court was
del i vered by

SHAH, J. -This is an appeal with a certificate granted by the
judicial Comni ssioner of Tripura under Art. 132(1) of the
Constitution.

CGopal Chander Dutta Choudhury-hereinafter referred to as the
respondent’ -was appoi nt ed
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a constable in the Police Force of Tripura by the
Superi nt endent of Police, Agartala by order dated April 18,
1954. The enploynent was tenporary and was liable 'to be

terminated with one nonth’s notice.. On Decenber 6, 1957,
the Superintendent of Police, acting under r. 5 of the
Central Services (Tenporary Service) Rules, 1949, inforned
the respondent that his services ""will be termnated w th
effect from6-1-58 A. M" The respondent presented an appea

to the Chief Comm ssioner against the order-of termnation

By letter dated April 11, 1958 the respondent was i nforned
that as he was "an Exconvict for theft, nothing can be done
for himM. 1In reply to another application addressed to. the
Chi ef Comm ssioner the respondent was inforned by letter
dated May 26, 1958, that he was already inforned in
connection with his previous appeal that as he was'"’an Ex-
convict in a case of theft" he "cannot be reenpl oyed by the
Admi ni stration."

The respondent then filed in the Court of the Judicia

Conmi ssioner, Tripura, a petition for a wit under Art. 226
of the Constitution praying for a wit declaring that the
order of the Superintendent of Police termnating his
service was "illegal" and for a wit of mandamus or a wit
of «certiorari directing the Chief Conmssioner not to
enforce the said order and for an order reinstating him in
the Police Force of the Tripura Admnistration with retros-
pective effect. The Tripura Administration submitted in
rejoi nder that the respondent being a tenporary enpl oyee of
the Police Force, his services were lawfully terninated
under r. 5 of the Central Civil Services (Tenporary Service)
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Rul es, 1949. The Judicial Conmm ssioner of Tripura held that
the respondent was a tenporary enployee, but the order
termnating the respondent’s enploynment was invalid for it
infringed the constitutional guarantee of protection of
public servants under Art. 311 which applied to tenporary as
wel | as permanent public

269
servants. In the view of the judicial Conmi ssi oner
term nation of enploynent of a tenporary servant governed by
the Central Civil Services (Temporary Service) Rules, 1949,
will not per se be treated as a puni shnent of dismissal or
renoval , but it is open to the Court even if an order nerely
of termnation of enploynent of a tenporary enployee is
passed to ascertain whether the order was intended to be of
termnation sinpliciter or of disnmssal entailing pena
consequences, and that the order dated April 11, 1958, of
the Chief Conm ssioner passed in appeal clearly indicated
that the order  of the Superintendent of Police was one
i nposi ng penalty. He observed “this reply (dated April 11,
1958) will clearly indicate that though the Superintendent
of Police purported to termnate his service under the
Central CGivil Services (Tenporary Service) Rules, he neant
to disnmiss the petitioner fromamservice as a puni shnent on
the ground that he was an ex-convict . and that it was
i ntended that he should not be reappointed.in future in any
departnment of the Governnent. Thus it cannot be gainsaid
that the termnation was in fact a punishnent for previous
m sconduct debarriing the petitioner from being, enployed
even in the future, ‘and that in _passing the innocuous order
(dated Decenber 6, 1957Annexure D), the Superintendent was
really canmouflaging his real intention. The real ‘intention
cane to light, perhaps as the result of an oversight in
conmuni cating the orders in appeal to the petitioner".
We are unable to agree with the judicial” Comm ssioner. that
the termnation of enploynent of the respondent by the
Superintendent of Police by order dated December 6, 1957,
was in violation of. Art. 311(2) of the Constitution. It
is true that before the respondent was discharged from
service no enquiry was made as to any alleged m sconduct,
nor was he given any opportunity of show ng -cause  agai nst
the proposed termnation of enploynent. But it is well
settled that when enpl oynent of a tenporary public

270
servant, is term nated pursuant to the terms of a contract,

he is not entitled to the protection of Art. 311(2): As
observed in Parshotam Lal Dhingra v. The Union of India (1)
by Das, C. J., "a termination of service brought  about by

the exercise of a contractual right is not per se dismssa
or renmoval, as has been held by this Court in Satish Chander
Anand v. The Union of India (2). x X X X X X the term nation
of the service did not carry with it the penal consequences
of loss of pay, or allowances under r. 52 of the Fundament al
Rul es". But the State my instead of exercising its
contractual right seek to term nate the enpl oynent even of a
temporary enpl oyee for msconduct, negligence, inefficiency
or any other disqualification, and when an order of
termnation of enploynment is passed for that purpose it
woul d anmount to disnmissal or renoval attracting the
protection of Art. 311 of the Constitution. The form in
which the order 1is couched is not always decisive. In
Parshotam Lal Dhingra's case (1), it was observed (at p.
863) the use of’ the expression "terninate’ or 'discharge

is not conclusive. 1In spite of the use of such innocuous
expressions, the court has to apply the two tests nentioned
above, nanely, (1) whether the servant had a right to the
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post or the rank or (2) whether he has been visited wth
evil consequences of the kind herein before referred to *?
If the case satisfies either of the two tests then it nust
be held that the servant has been punished and t he
termnation of his service nust be taken as a disnissal or
renoval from service or the reversion to his substantive
rank nust be regarded as a reduction inrank and if the
requirenents of the rules and Art. 311, which gi ve
protection to Governnment servant have not been conplied
with, the termination of the service or the reduction in
rank rmust be held to be wongful and in violation of the
constitutional right of the servant”.
The question which falls to be determined is, whether the-
Superi nt endent of Police by order dated

[1958] S. C. R 828, 8bl.

(2) (1953) S. C R 655
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Decenmber 6. 1957, passed an order in truth one of dismssa
for m sconduct, negligence, inefficiency or |like cause or he
enforced the contractual right of the State to ternminate the
enpl oyment _ of 't he respondent who was a tenporary enpl oyee.
The order in ternms nmerely terminates the service of the

respondent : it was not- preceded by any enquiry for
ascertaining whether the respondent was gquilty of any
m sdeneanor, msconduct, negligence, inefficiency or a
simlar cause. In the order on appeal filed to the Chief

Conmi ssioner it is recited that the respondent was "an ex-
convict for theft and therefore nothing could be done for"
him but the purport thereof i's ~sonmewhat obscure. The
menor andum of appeal filed before the Chief Comm ssioner was
not tendered in evidence, and there is nothing in the order
suggesting that the enploynent of the respondent was
term nated because he had, before he was enployed on. Apri

18, 1954, been convicted by a Crimnal Court for theft. It
appears fromthe order of the Chief Comm ssioner dated My
26, 1958, that the respondent had applied for reenploynent
in the Police Force and the Chief Comm ssioner was,/ of the
opi nion that because the respondent was "an excoriation in a
case of theft" die could not be reenployed. There Jis no

ground for inferring that the Superintendent of Police was
seeki ng to canoufl age an order of dismissal by giving it the
form of termnation of enploynent in exercise of the

authority wunder rule 5 of the Central Civil Services
(Tenporary Service) Rules. It cannot be, assuned that  an
order ex facie one of termination of enploynment of a tem
porary enpl oyee was intended to be one of disnissal. The
onus to prove that such was the intention of the authority
termnating the enployment must |lie upon ‘the enployee

concerned : but about the intention of the Superintendent of
Police there is no evidence except the order ~of that
aut hority.

Counsel for the respondent urged that as in an application
made under s. 33 of the Industria
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Di sputes Act for permssion of an Industrial Tribunal to
di scharge wor knmen pendi ng adj udi cation the dispute in which
the enpl oyer or the worknen:’ are concerned, the Tribunal is
bound to enter wupon a full investigation and ascertain
whet her the enployer had acted nmala fide or that the order
of discharge anbunted to an unfair |abour practice or that
it was a case of victimsation, the Court in making an
enquiry where the order of term nation of enploynent of a
temporary public servant was nerely one in enforcenent of a
contractual right or An’ attenpt to dismiss an enployee
because of nmisconduct..-’' negligence or inefficiency, is
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al so obliged to enter, upon a critical investigation of the
reasons which induced the authority to nake the i npugned
order.’ Counsel invited our attention to the decision of
this’ Court in The Chartered Bank, Bombay v. The Chartered
Bank Empl oyees’ Union (1) and The Management of Chandranmal a
Estate, Ernakulamv. Its Wrknmen(2) and subnmitted that the
consi derati ons whi ch were materi al in deci di ng an
application under s. 33 of’ the Industrial Disputes Act were
also relevant in adjuring the true nature of the order

term nating enpl oyment of a public servant. 1In considering
an application under s. 33 of the Industrial Disputes Act
the Tribunal has, it is true, "to go into all the

circunstances which led to the termnation sinpliciter and
the enployer cannot be pernmitted to say, that he 1is not
bound to disclose the circunstances’ before the Tribunal
The formof the order is not conclusive of the true nature
of the order: for it is possible that the formmay be nerely
a canouflage for an order of dism ssal for m sconduct. It
is therefore always open to the tribunal to go behind the
form and look -at the substance; and if it conmes to the
conclusion, for exanple,  that though in form the order
anmounts to termnation sinpliciter it in reality cloaks a
di smissal for msconduct it will be open to it to set it
aside as a colorable exercise of the power". But in our
vi ew the principle of these

(1) [1960] 3 C. S. R/ 441.

(2) [1960] 3 S. C R 451

273

cases under the Industrial Disputes Act dealing Wth
term nation of enployment of workmen and the authority of
the Tribunal to grant permssion to termnate such
enpl oynent evolved in the context ~of mmintenance of
i ndustrial peace, has no relevance in deciding whether the
grieved public servant was by the imnmpugned order denied the
protection of the constitutional guarantee. A  public
servant holds a civil office during the pleasure  of the
President or the Governor of the State according as he hol ds
of fice under the Union or the State. But to protect public
servants a dual restriction is placed upon the exercise of
the power to term nate enpl oynent. A public servant cannot
be di sm ssed or renoved by an authority subordinate to that
by whi ch he was appointed and that he cannot be di sm ssed or
renoved or reduced in rank until he has been given a reason-
able opportunity of showing cause against the action
proposed to be taken in regard to him These protections
undoubtedly apply to tenporary public servants as well as to
public servants hol di ng permanent enpl oynment.  But the State
is not prohibited by the Constitution fromreserving a right
by the terns of enploynent to terninate the services of a
public servant, and if in the bona fide enforcenent of that
right the enploynment is term nated the protection  of Art.

311 of the Constitution will not avail him because such a
termnation does not anmobunt to dism ssal or renpval = from
servi ce. In The Punjab National Bank Ltd. v. Its Wrknmen

(1), this Court pointed out that there was a substantia
di fference between the consequences of non-conpliance wth
s. 33 of the Industrial D sputes Act and Art. 311 (2) of the
Constitution. Conpliance with s. 33 only avoids a penalty
under s. 31 (1) while compliance with Art. 311 (2) makes the
order of dismissal final. 1n a proceeding under s. 33 of
the Industrial D sputes Act the Tribunal is concerned only
to nake a limted enquiry whether the proposal to termnate
the enpl oyment of a worknan was

(1) [1960] 1 S. C R 806.
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prima facie, bona fide or whether the enployer was guilty of
victimsation or any unfair |abour practice. The Tribuna
has nerely "to consider the prima facie aspect of the
matter., and either grant it or refuse it according as it
holds that prima facie case is or is not made out by the
enployer. x x x x x The effect of the permi ssion given by
the Tribunal is only to renove the ban inposed by s. 33 of
the Industrial D sputes Act. The Tribunal can neither
validate a dismssal nor prevent it from being challenged in
an industrial dispute; in such a dispute when raised the
enpl oyer may justify his action only on such grounds as were
specified in the original charge sheet and no others".
Before termnating the enploynment of a public servant

sanction of the Court is not necessary. The order of
term nation of enploynent operates proprietors and is not
made justifiable. The validity of such an order nmay be

challenged only on the ground that the constitutiona
protection prescribed by Art. 311 and the rul es nade under
Art. 309 was denied to the public servant concerned. There
is no simlarity between the enquiry made under s. 33 of the
Industrial  Disputes Act and an enquiry nmade by the Court
where the order of dismssal of a public servant is
i mpugned. The Court in dealing with the case of a public
servant only adjudi cates upon the validity of the act of the

authority concerned : the Court is not called upon to
sanction a proposed dismissal. The enquiry to be nmde by
the Court is restricted to the observance  of the rules
prescribed by the Constitution. 1t would, ‘therefore, be

i mpossi bl e to assimilate the content of an enquiry
contemplated to be made under s. 33 of the Industria
Di sput es Act before granting permssion to term nate
enpl oyment of a workman into the enquiry to be made by the
Cvil Court, when the public servant clains that "~ he is
deni ed the protection under Art. 311 or that his enploynment
has been terminated in violationof rules framed under  Art.
309 of the Constitution
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The appeal nust therefore be allowed and the petition filed
by the respondent dismissed. There will be no order as to

costs throughout.
Appeal al | owed.




