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Leave granted in S.L.P.(C) No. 2158 of 1992.

The appellants are the enpl oyees of the Life Insurance
Corporation of India at Kozhikode. They are ex-servicenen
who were re-enployed by the Life Insurance Corporation of
India after their discharge frommlitary service. There is
a gap of nore than three years between their discharge from
mlitary service and their appointnent in the Life |Insurance
Corporation of India. The dispute raised in this appea
relates to the fixation of salary of these exservicenen on
their re-enmployment in the Life Insurance Corporation of
India. Along with this appeal. Wit Petition No. 437 of 1993
has al so been heard. This petition is filed by the Ex-
servicemen Life Insurance Corporation Enpl oyees Association
and the issue raised in this petition is identical with the
issue raised in the appeal. The dispute relates to ex-
servi cemen who have been appointed after a gap ’'of three
years or nmore fromtheir discharge frommlitary service to
the life Insurance Corporation of India and pertains to
those who have been so appointed after 1.1.1988.

The dispute pertains to the interpretation of
instructions dated 2nd of June, 1989 issued by the Centra
office of the Life |Insurance Corporation of India relating
to re-enpl oynent of ex-servicenmen in the Life |Insurance
Corporation and their pay fixation. The rel evant Paragraphs
of these Instructions are set out bel ow :
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3. Pay Fixation on Re-enpl oynent:
3.1: Basic Salary of a re-enployed

Ex-servi ceman shall he fitted at
the mnimum of the scale in which
he is appointed. However, if the

gross salary as per 'Y below at
the minimum of the scale does not
produce an anount equal to or nore
than the | ast drawn gross salary as
per 'X below in the Defence
Servi ces. additional increment/s as
may be necessary, over m ni mum of
the scale shall be allowed to nmake
up the di fference and: t hus:
provide protection to the |last.
drawn gross sal ary.

3.2: If in~ exceptional cases,
fitnment, even at the ceiling of the
entry grade does not provide ful
protection, per sonal al | owance
shal'l_ be granted which may.  be
absor bed against future increase in
enmol unent s.

3.3: "X i.e. last drawn gross
salary in the Defence Service at
the time of release shall be the
aggregat e of t he fol |l owing
conponent s:

i) Pay as defined in sub-para 3(
ix) of the Dept. of Personnel &
Training O M No. 3/1/85-East ( P Il
) dated 31 . 7.1986. Rel evant
extracts of the OM are givenin
the Appendix 'A';

ii) Dearness All owance:

iii) Additional Dearness Allowance;
iv) InterimRelief;

v) City Conpensatory Allowance;

vi) Conpensati on in lieu of
Quarters (Cl.L.0.) House Rent
Al | owance;

vii) Ration Allowance

3.4: 'Y i.e. gross salary in

L.I1.C shall be the aggregate of
the follow ng:

i ) Basic salary in which the Ex-
servicemen is re-enpl oyed,;

ii ) Dearness Allowance;

iii) House Rent All owance:

iv) City Conpensatory All owance:
3.5: Conponents of |ast dr awn
salary in the Defence Services
(’X) including such allowances as
are indicated at (3.3) above are to
be taken into account on the basis
of discharge certificate/lLast Pay
certificate of t he i ndi vi dua
enployees. .............

3.6: The conponent of pension wll
not be considered for pay fixation
3.7. |If the Ex-serviceman was
reenpl oyed within a period not
exceeding 3 years fromthe date of
di scharge fromthe Defence services
"X (Last Drawn Salary in Defence
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Service) to be conpared shall be as
drawn on the date of release of the
Ex- servi ceman wher eas t he Y’
(starting salary in L.1.C) to be
conpared shall be as on the date of
re-enmploynment in L.1.C

3.8 If. however, he was re-
enpl oyed nore than three years
after the date of discharge from
Def ence Services 'Y Salary to be
conpared shall al so be as obtaining
on the dat e of di schar ge.
Corresponding fitnment. may then be
given in the revised scale, where
necessary applicable at the tinme of
re-enpl oyment of the Ex-servicenen.

The  fitnent i's to be done
national 'y and~ actual benefit may
be given from 1-1-1988 as shown in
para-4 bel ow.

If the basic salary deternined on
such comparison results in the same
or lower than the -basic salary at
whi ch the enployee was fitted on
the date of re-enpl oynent t he
exi sting sal ary fitnment wi'l |
conti nue w thout any change.

4. |If the basic  salary detern ned
on such conparison is higher than
the basic salary at —which the
enpl oyee was fitted on the date of
re- enpl oynent i ncrenenta
di fference that woul d energe out of
Such fitnment would be added to
i ndi vidual’s basic pay as on1-1-

1988 and arrears rel eased
accordingly from 1-1-1988 only.
Example:....... ... ... ... .. .
5 . FI TMENT CF EX- SERVI CEMEN
APPO NTED ON OR AFTER 1-1-19988
Fitment in these cases will be as

per formula given in 3.1 above from
1-1-1988 or the date of appointnent

in the industry whichever is later.

6. OPTI ON- CUM CONSENT LETTER

An option-cumconsent letter in the
encl osed format (Appendi x "B')

shoul d be obt ai ned from each
exi sting Ex- servi ceman enpl oyee
opting fitment of salary as per

these instruction.

7. FITMENT OF SALARY OF NEW

ENTRANTS:

Fitment of salary of all  Ex-
servi cenen appoi nt ed in t he
i ndustry henceforth shal | be

governed by these instruction

The dispute relates to the application of Paragraphs
3.7 and 3.8 to ex-servicenmen who have been enpl oyed by the
life Insurance Corporation after 1.1.1988. According to the
life Insurance Corporation the benefit of pay fixation under
Paragraphs 3.7 and 3.8 was given only to ex-servicenmen who
were already enployed by the Ilife |Insurance Corporation
prior to 1.1.1988. This benefit is not available to those
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ex-servicenen who have been enployed in Life Insurance
Corporation after 1.1.1988.

To resolve the dispute it is necessary to examine the
scheme franed by the Life Insurance Corporation on 2nd of
June. 1989. for pay fixation which is in supersession of
earlier existing schene. Paragraph 3 deals with fixation of
pay on re-enployment of ex-servicenen in Life Insurance
Cor por ati on. Si nce ex- servi cenen i ncl udi ng rel eased
enmer gency conmi ssioned officers. short service comm ssioned
officers and retrenched conmi ssioned officers are relieved
frommlitary service at a comparatively young age, certain
facilities have been given to them for re-enploynment in
various Government and Public Sector Undertakings including
the Life Insurance Corporation

Under Paragraph 3.5 when the ex-serviceman is re-
enpl oyed by the Life Insurance Corporation he is normally
fitted at the mnimum of the scale for the post to which he
is appointed. However, if his last drawn gross salary in
Def ence Service as specified in Paragraph 3.3 was nore than
t he gross-salary which he will get in Life Insurance
Corporation as specified in paragraph 3.4 his salary to he
paid in Life Insurance Corporation is adjusted so that he
does not get less than his |last drawn pay in the Defence
Services. This adjustrment is done as per Paragraph 3.1
adding to his mnimumof the scale additional increments as
nmay be necessary to nake up the difference so that his |ast
drawn gross salary is protected, This adjustnment is nade so
as to portent the |last drawn sal ary of ex-servicenmen in the

case of all reenployed ex-servicenen whether. they were
appointed prior to 1.1. 1988 or subsequent to 1.1.1988.
Par agr aph 3.7, however, provi des t hat i f an

exservi ceman was reenployed within three years fromthe date
of his discharge from Defence Services then his |ast drawn
salary in the Defence Services will be conpared to his
starting salary on the date of his re-enploynment inlife
I nsurance Corporation so as to adjust the salary first drawn
by him on the date of re-enploynent to equal the |ast drawn
sal ary.

In other words, he is governed by paragraphs 3.1 to
3.6. Paragraph 3.8 provides that if an exserviceman was re-
enployed nore than three vyears from the date of his
di scharge from Defence Services his last —drawn salary in
Def ence Services shall be conpared with his salary that he
woul d have Been entitled to in the Life Insurance
Corporation had he been imediately re-enployed. The basic
salary that he woul d have drawn in Life Insurance
Corporation on the date of his discharge is thus determ ned
and on the basis of such a salary. the salary which the ex-

serviceman will get on the actual date of his re-enploynent
by Life Insurance Corporation is nationally worked out. The
figure so arrived at is the basic salary Wich w |l be paid

to the ex-serviceman on his re-enploynent. Paragraph 3.8
al so provides that if in the interregnum any revision of pay
scal es takes place in Life Insurance Corporation the ex-
serviceman will get the benefit of such revision in respect
of the pay scale so nationally worked out. However,
Paragraph 3.8 clearly provides that such a fitnent has to be
made only nationally and any actual benefit so arising wll
be given to the existing ex-servicenmen only from1.1.1988 as
shown in Paragraph 4. Paragraph 4 sets out that any
increnental difference that would energe out of such fitnent
woul d be added to the ex-servicenman's basic pay as on 1. 1.
1988 and arrears woul d be rel eased accordingly from 1.1.1988
only.

A perusal of Paragraph 3.8 and Paragraph 4 clearly
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brings out the fact that the fitnment under Paragraph 3.8 has
to be done only in the case of ex-servicenen who were
enpl oyed prior to 1.1.1988. Paragraph 3.8 itself clearly
provides that the benefit wll be given to an existing ex-
serviceman. The existing ex-serviceman. though enployed
prior to 1988 will get actual benefit only from1.1.1988 and
not for any date prior thereto. Such a provision would not
have been required had this concept of notional fitnent
under Paragraph 3.8 not been nade applicable only to

exi sting ex-servicenen. Par agraph al so says that the
increnental difference wll be added to the individual’s
basic pay as on 1.1. 1988 and arrears wll be released

accordingly. The entire schene of Paragraph 3.8 and
Paragraph 4. therefore. deals with existing ex-servicenen or
ex-servi cenen who had been enployed prior to 1.1. 1988. The
exanpl es which have been -annexed to Paragraph 3.8 are al so
all exanples of ex-servicemen who joined Life Insurance
Corporation prior to 1.1.1988. thus clearly bringing out the
intentional to cover wunder Paragraph 3.8 existing ex-
servi cemen who had been in the enploynent of Life Insurance
Corporation prior to 1.1.1988 The exanpl e which is appended
to Paragraph 4 also deals with a case of an ex-serviceman
enpl oyed long prior to 1.1.1988.

Paragraph 5 makes this position anply clear by setting
out that ex-servicenen who are appointed after 1.1.1988
shall be fitter from shall be fitted as per formula given
in Paragraph 3.1 above either from1.1.1988 or the date of
appoi nt nent whi chever is later. Paragraph 7 again clarifies
this position by saying that the fitnment of salary of al
ex-servi cenen appointed  in the industry henceforth shall be
governed by these instructions. The use of the past tense in
referring to the enploynent of ex-servicenen be Life
I nsurance Corporation in Paragraphs 3.7 and 3.8 'is also
indicative of the fact that it refers to ex-servicemen who
were enployed in the Life Insurance Corporation prior to the
comng into force of the new schene.

The reason for giving the benefit of Paragraph 3.8 to
ex-servicenen who were enployed by the Life /Insurance
Corporation prior to 1.1.1988 is referred to in the counter-
affidavit filed on behalf of respondents 1 and 2 in the wit
petition as also in the affidavit filed on behalf of the
respondents in the appeal. Nornmally, whenever a person is
re-enployed in Governnment service or public service, when
the process of fixation of his pay is wundertaken, -the
conponent of pension which is received by the enpl oyee from
his earlier enployer is always deducted and adjusted in the
salary which he gets on re-enploynent. This was being done
in the case of ex-servicenen re-enployed by Life Insurance
Corporation prior to the comng into operation of the new
schene. The Life Insurance Corporation decided to treat its
ex-servi cenen enpl oyees nore liberally by providing under
the new schene in Paragraph 3.6 that the conmponent of
pension wll not be considered for pay fixation. The
appel l ants herein as also all ex-servicenmen who have been
enpl oyed after 1.1.1988 have thus been allowed to retain
their pension from Defence Services. The pay which they are
getting in Life Insurance Corporation on the basis of the
Formula fixed under Paragraph 3.1 is in addition to the
pensi on which they are vetting. This benefit. however. was
apparently not available to exi sting reenployed ex-
servicenmen prior to 1.1.1988. As a result of negotiations
whi ch took place between the Life Insurance Corporation and
the enployees. it was decided to conpensate the existing re-
enpl oyed ex-servicenen who had |ost the benefit of service
in Life Insurance Corporation for a period exceeding three
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years after their discharge by giving them a notiona
fitnment in the Life Insurance Corporations pay scales in the
manner set out in Paragraph 3.8. There was no question of
gi ven such a benefit to ex-servicenmen enployed after 1.1.
19. 88.

Dr. Dhawan |earned counsel appearing for the ex-
servi cenmen has enphasized the fact that an option-cum
consent letter under Paragraph 6 was also taken from ex-
servi cemen enployed after 1.1.1988. This is disputed by the
respondents. However. Paragraph 6 itself quite clearly
provides that the option-cumconsent |letter has to be
obtai ned from each existing ex-serviceman enploye opting
fitnent of salary as per those instructions. It is.
therefore. quite clear that the option is to be exercised
only by existing ex-servicenmen enployees of Life Insurance
Corporation, thus reinforcing the contention of t he
respondents that fitment as - per Paragraph 3.8 is not
avail able to ex-servicenen re-enployed in Life Insurance
Corporation after 1.1.1988. The respondents have admtted
their m stake in-asking for such consent letter if they have
done so. They have also admtted that they nade a mstake in
granting to the three -appellants before us the benefit of
Paragraph 3.8 although they were engaged after 1.1.1988.
They have sought to correct this mstake by their letter of
16.1.1991 by recalculating their salary from1991. They are
entitled to reduce the pay of the appellants on the basis of
the correct fitment to be given tothe appellants in the
light of the instructions of 2nd - of June, 1989. The High
Court was, therefore right in rejecting the contentions of
the appellants. The Hgh Court has also directed that for
recovery of excess anobunt so paid reasonable instalnents
shoul d be given to the appellants so that undue hardship is
not caused to them

In these circunstances. we see noreason to interfere
with the findings given by the Kerala H gh Court. The appea
and the petition are. therefore, dismssed. However. there
will be no order as to costs.




