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Dr. ARIJI'T PASAYAT, J.
1. Leave granted.

2. Challenge in this appeal is to the judgnent of the

Di vi sion Bench of the Bonbay H gh Court, Aurangabad

Bench, uphol ding the conviction of the appellant for of fences
puni shabl e under Section 302 of the Indian Penal Code, 1860
(in short the \0211 PC 022).

3. Background facts in a nutshell are as follows:

Pari dharinath Vaidya (P.W7), P. S/ |. attached to
M 1.D.C. Police Station, Jalgaon, recorded the conplaint of
Sumanbai (P.W 1) on I5th June, 2002. Onthe basis of the
said conmpl aint, an offence vide crinme No.136 of 2002, under
Section 302 of Indian Penal Code, 1860 (in short \021lPC 022), was
regi stered. |Inquest Panchanama cane to be drawn in the
presence of Sunanda (P. W?2) of the dead body of Devkaba
(hereinafter referred to as \02ldeceased\ 022). The dead body was
thereafter referred for post-nortemexam nation and post -
nortem was conducted by Dr. Chaudhari (P.W&6). According
to Dr. Chaudhari, the cause of death was shock due to head
injury. P. S. 1. Pandharinath Vaidya, thereafter, drew the
scene of the offence Panchanama in the presence of Sanjay
(P.W3) and seized fromthe scene of the offencea wooden | og,
control soil and blood m xed soil. He thereafter, recorded the
statenments of the two minor sons of deceased Devkabai viz.
Rahul (P.W4) and Sunil (P.W5). Cothes of deceased Devkaba
cane to be seized by Panchanama. The Appellant was arrested
and arrest Panchanana was drawn. The cl ot hes, which were
on the person of the appellant, also canme to be seized and the
same are Article Nos.5 and 6. The seized property was referred
to the Chemical Analyzer at Aurangabad vide requisition.
Further to the conpletion of investigation, a charge sheet
agai nst the appellant, cane to be fil ed.

4. Prosecuti on version was as foll ows:

Rahul (P.W4) son of the appellant and deceased
Devkabai, stated that the appellant was unenpl oyed and was
addicted to liquor and woul d pick up quarrels with deceased
Devkabai often. On the day of the incident Rahul (P.W1) was
sl eeping on a clot alongwith his younger brother Sunil (P.W5).
They were awakened on hearing the noise of quarrel between
the appell ant and Devkabai. According to him at that tine,
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hi s nmother was cooki ng and was preparing bread. The
appel | ant dealt a bl ow of wooden | og on her head, as a result
she sustai ned bl eeding injuries. He accordingly went running
to call his maternal aunt Sumanbai (P.W1). He narrated the
incident to her and along with her inmrediately rushed back to
the house. On seeing Sumanbai (P.W1), the appellant fled
fromthe house. Near to the scene of the offence the wooden
log Article-3 was lying. He noticed two bleeding injuries on
the head of his nother Devkabai. Devkabai was shifted to the
hospi tal by Sumanbai (P.W1) and Sunanda (P.W?2). Devkaba
succunbed to her injuries in the hospital.

5. On the case being conmtted to the Court of Sessions,
trial Judge framed a charge agai nst the Appellant for offence
puni shabl e under Section 302 of Indian Penal Code. The
Appel | ant denied the guilt and clainmed to be tried.

Prosecution, in its effort to substantiate the charge, exam ned
ei ght witnesses.” The trial Judge accepted the evidence of the
eye wi tnesses viz. Rahul (P.W 4) and Sunil (P.W 5) and

convi cted and sentenced the accused as afore stated.

6. Bef ore the Hi gh Court the accused appel | ant contented
that the evidence of PW. 4 & 5, who were the child witnesses,
could not be accepted. In any event offence is not covered

under Section 302 I'PC.~ This plea was resisted by the State by
supporting the judgnent of conviction as recorded by the tria
court. As noted above, the appeal was disnissed.

7. The stands taken before the H gh Court were reiterated.
According to the appellant prosecution version, accepted in
toto, goes to show that the assault was made in course of
sudden quarrel and by a piece of wood blow was given and,
therefore, the Section 302 | PC has no application, and
Exception 4 to Section 300 | PC applies.

8. Learned counsel for the State supported the judgnent of
the Hi gh Court.

9. For bringing in operation of Exception 4-to Section 300
IPCit has to be established that the act was conmitted

wi thout preneditation, in a sudden fight in the heat of passion
upon a sudden quarrel w thout the offender having taken

undue advantage and not having acted in a cruel or unusua
manner .

10. The Fourth Exception of Section 300, I'PC covers acts

done in a sudden fight. The said exception deals with a case

of prosecution not covered by the first exception, after which
its place woul d have been nore appropriate. The exception is
founded upon the sane principle, for in both there is absence

of prenmeditation. But, while in the case of Exception 1 there is
total deprivation of self-control, in case of Exception 4, there is
only that heat of passion which clouds men\022s sober reasons

and urges themto deeds which they would not otherw se do.

There is provocation in Exception 4 as in Exception 1; but the
injury done is not the direct consequence of that provocation

In fact Exception 4 deals with cases in which notw thstanding
that a bl ow may have been struck, or some provocation given

in the origin of the dispute or in whatever way the quarrel nay
have origi nated, yet the subsequent conduct of both parties

puts themin respect of guilt upon equal footing. A \021sudden
fight\022 inplies nutual provocation and bl ows on each side. The
hom cide comrmitted is then clearly not traceable to unilatera
provocation, nor in such cases could the whol e bl ame be

pl aced on one side. For if it were so, the Exception nore
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appropriately applicable would be Exception 1. There is no
previous deliberation or determnation to fight. A fight

suddenly takes place, for which both parties are nore or |ess

to be blamed. It may be that one of themstarts it, but if the

ot her had not aggravated it by his own conduct it woul d not

have taken the serious turn it did. There is then nutua
provocation and aggravation, and it is difficult to apportion

the share of blane which attaches to each fighter. The help of
Exception 4 can be invoked if death is caused (a) w thout

premedi tation, (b) in a sudden fight; (c) w thout the offender\022s
havi ng taken undue advantage or acted in a cruel or unusua
manner; and (d) the fight nust have been with the person

killed. To bring a case within Exception 4 all the ingredients
nmentioned in it must be found. It is to be noted that the \021fi ght\022
occurring in Exception 4 to Section 300, IPCis not defined in
the IPC. It takes two'to make a fight. Heat of passion requires
that there nust be no tine for the passions to cool down and

in this case, the parties have worked thenselves into a fury on
account of the verbal altercation in the beginning. A fight is a
conbat between two or nore persons whether with or without
weapons. |t is not possible to enunciate any general rule as to
what shall be deenmed to be a sudden quarrel. It is a question

of fact and whether a quarrel is sudden or not mnust

necessarily depend upon the proved facts of each case. For

the application of 'Exception 4, it is not sufficient to show that
there was a sudden quarrel and there was no preneditation

It nmust further be shown that the offender has not taken

undue advantage or ‘acted in cruel or unusual manner. The
expression \02lundue advantage\ 022 as used in the provision nmeans
\ 021unfair advantage\022. These aspects have been highlighted in
Dhi raj bhai Gorakhbhai Nayak v. State of Gujrat [2003 (5)

Suprenme 223]. Wen the factual scenario is considered in the

| egal principles indicated above, the inevitable conclusion is
that Exception 4 to Section 300 |IPC has application to the

facts of the case.

11. In the light of the principles set out above the conviction
is to be made under Section 304 Part | |IPC and not Section

302 IPC. The conviction is accordingly altered. Custodia
sentence of ten years would neet the ends of justice. The

appeal stands partly all owed.




