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ACT:

U P. Zam ndari “Abolition and Land Reforms Act, 1950 (1
of 1951), s. 212/A (6) and (7)---Sub-Divisional Oficer
ordering ejectnent under s. 212 A (6) wthout awarding
conpensation--Such order is invalid and does not attract
provisions of s. 212 A(7) and Entry at SI. No. 32B of
Appendix 111 read with Rule 338 of U P. Zam ndari Abolition
and Land Reforns Rules, 1952--Suit challenging such order
can be filed under s. 209 of the Act within six years of the
dat e of di spossessi on.

HEADNOTE:

The respondents filed a suit ‘under s. 209 of the U P.
Zam ndari Abolition and Land Refornms Act 1950, in respect of
five plots of land clainmng to have Sirdari rights in one of
them and Bhumidari rights in the other four. By this suit
they challenged the order of the Sub-Divisional Oficer
purporting to be under s. 212A (6) of the Act di spossessing
the, plaintiffs from he aforesaid plots and granting
possessi on thereof to the appellant Gram Sabha. The Revenue
Court framed several issues, the second of which was whether
the respondents had ever acquired Bhumi dhari fights in the
four plots in which they clained them This “issue was
referred to the Civil Court which held that, as no suit. was
filed under s. 212A (7) of the Act, within six nonths of the
di spossession as required by the Entry at S1. No. ~32B of

Appendix |1l read with Rule 338 of the U P. Zam ndari and
Land Reforms Rules 1952, the respondent s rights as
Bhum dars, if any, stood extinguished. On receipt of  this

deci si on on issue No. 2 the Revenue Court proceeded to
det erm ne the claim of the respondents in respect  of
Sirdari rights in one plot and it found that these rights

wer e never acqui r ed. It therefore di smi ssed t he
respondents’ suit w thout recording any finding on the
remai ni ng issues. The first appeal having failed, the
respondents filed a second appeal. Therein the H gh Court

held that the order of the Sub-Divisional Magi strate
purporting to be nade under s. 212A (6) of the Act was not
val id because, it did not direct paynent of conpensation as
laid down in that section. so that the rights as Sirdars and
Bhum dars were not |ost by the respondents. The appellant
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cane to this Court by special |eave.

HELD: (i) The | anguage of s. 212A (6) nmakes it clear
that the order under that pro,vision nust be an order for
ej ect ment of the person in possession of the land o.n
payment of such conpensation as may be prescribed. In the
present case no conpensation having been ordered to be paid
there was no valid order under s. 212A (6). Accordingly the
provisions of s. 212A (7) which cone into play only when a
valid order has been passed under s. 212A (6), were not
attracted to the case at all. In such a case a suit c/early
| ay agai nst the appellants under s. 209 of the Act and such
a suit could be instituted within six years from the date
that wunlawful possession was taken by the appellant. The
present suit was admittedly brought within that period and
was therefore not tinme-barred. [859 E860 E]

(ii) The suit in respect of the: plot in which Sirdari
rights were clainmed by the respondents was dism ssed by the
trial court on the ground that such rights had never been
acquired. / This wasa finding of fact and the invalidity of
the order under s. 212A did not affect it. [860 F]

857
(iii) In respect of the four plots in which Bhunidhari
rights were clained by the respondents, the case nust be
remanded to the trial court for determnation of the
undeci ded issues relating to them [859 B-(]

JUDGVENT:

ClVIL APPELLATE JURI SDICTION :~ Cvil Appeal No. 719 of 1966.
Appeal by special |eave fromthe judgnent and order dated
February 18, 1965 of the Allahabad H gh Court in_ Second
Appeal No. 4482 of 1961

S. P. Sinha, E. C. Agrawal a and P. C ~Agrawala, for the
appel | ant .

B. C Msra and H K Puri, for respondents Nos. | and 2.
The Judgrment of the Court was delivered by

Bhargava, J. The plaintiffs/respondents filed a suit No. 25
of 1957 under section 209 of the Uttar Pradesh Zam ndari
Abolition and Land Refornms Act, 1950 ( No. 1 of 1951)
(hereinafter referred to as 'the act"), claimng -possession
of five plots Nos. 729/2, 725/2, 723/2 881/2 and 330/3 on
the ground that they were Sirdars of plot No. 330/3 and
Bhudars of the remmining plots. The nain allegation was
that the Chairman of the G am Samaj of the village, in which
the plots were situated, had, for certain reasons, filed an
application before the Sub-Divisional Oficer under section

212A of the Act or di spossessi on of the
plaintiffs/respondents on the ground that these |ands / were
of public utility and they vested in the G am Sangj. The

Sub-Di visional O ficer, purporting to act under S. 212A of
t he Act, passed an order for dispossession of the
plaintiffs/ respondents and granted possession of the 'Iands
to the appellant, Gam Sabha, Besahani. That order
purporting to be under s. 212A of the Act was chall enged as
invalid and, on that basis, possession was clainmed from the
appellant under s. 209 of the Act, alleging that the
possession of the appellant was without any |legal right.
The suit was defended on behal f of the appellant on various
grounds as a result of which the following ten issues were
franed by the trial Court

"I'ssue No. 1 : Whether the plaintiffs have right to file the
present suit ?

2 : Wiether plaintiffs are Bhumidars of the plots in suit
except plot No. 330/3 ? If so, its effect ?
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3 : \Wether plaintiff's are Sirdars of plot No. 330/3 in
suit ?
4 : Wiether plaintiffs are entitled to recovery of

possessi on over the plots in suit ?
5 : Wether the disputed plots are land of public wutility

and they vest in Gaon Samaj ? If so, its effect ?

8 58

6 :Whether the suit is barred by s. 23, CP.C ?
7:\Whether the suit is barred by sectionIl, CP.C ?

8 Wiether the disputed plots are culturable land 7

If so, its effect ?

9: _ Wiether the Court has jurisdiction to the case ?

10 Whether the suit iswithintinme

O these issues, issue No. 2 was triable exclusively by the
Cvil Court and, consequently, the Revenue Court, which was
seized of the suit, referred this issue to the Gvil Court
for a finding. This issue No. 2 arose because of two
pl eadi ngs put forward on behal f of the appellant. One was
that the plaintiffs/respondents had never acquired Bhum dari
rights, and the other was that even.if it be held that they
did possess —any Bhumidari rights, those rights wer e
extingui shed when the respondents were dispossessed in
pursuance of the order of the Sub-Divisional Oficer under

S. 212A of the -Act and no suit within six nmonths was
instituted by the respondents in accordance with s. 212A(7)
of the Act. The /Civil Court, wthout going into the

guesti on whet her the respondents had ever acquired Bhum dar
rights, decided this issue only onthe linted ground that

t he Bhumi dar i riights of the respondent s had been
extingui shed as a result of the order under-s. 212A of the
Act . On receipt of this finding fromthe Cvil Court, the

Revenue Court proceeded to record its own finding on issue
No. 3 in respect of plot No. 330/3 which was the only plot
in which the respondents had clained rights as Sirdars. On
this issue, the Revenue Court went into the first question
only raised on behalf of the appellant and held that it was
not proved that the respondents had ever been admitted to
tenancy of this plot of land, so that they never becane
Sirdars of this land. On this view, the Revenue Court
considered it unnecessary to enter into the question whether
the Sirdari rights acquired, if any, had been extinguished
as a result of the order under s. 212A of the Act. In view
of these findings no decision was recorded on issues Nos. 5-
10, and the suit was dismissed. That order was upheld by
the first appellate Court. The respondents then filed a
second appeal in the AllahabadH gh Court. The H gh
Court held that the order purporting to be under s. 212A of
the Act was not valid, because it did not direct payment of
conpensation as required by s. 212A(6) of the Act, so  that
the rights as Sirdars and Bhumidars were not lost by the
respondents. On this view, the High Court set aside the
di smissal of the suit by the lower Courts and decreed the
suit of the respondents. The appellant has now cone up to
this Court against this _judgnent by special |eave.

Two points have been raised in this appeal on behalf of the
appel | ant before us. The first point is that the Hi gh Court
was

859

wong in holding that the order passed under S. 2 212A of
the Act by the Sub-Divisional Oficer was not valid, and on
that basis decreeing the suit which was clearly tine-barred,
as it was not instituted within six nonths of the order of
ej ectment passed by the Sub-Divisional Oficer under S
212A(6) of the Act. This ground raised in the appeal has to
be rejected, as we are of the opinion that the H gh Court
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was perfectly correct in holding that the order of the Sub-
Divisional Oficer under, S. 212A of the Act was not wvalid
and, consequently, the provisions of S. 212A(7) of the Act
were never attracted to the present dispute. Secti on
212A(6) & (7) are as follows : -
"212A. (6) \Were upon the said hearing the
Collector is satisfied that the person was
admitted as a tenure-holder or -rove-hol der of
land referred to in Section 212 or being an
i ntermedi ary ' brought such |and under his own
cultivation or planted a grove thereon on or
after the eighth day of August, 1946, he shal
pass an order for ejectnent of the person from
the Iland on paynent of such conpensation as
may be prescri bed.
(7) VWhere ~an order for ejectnment has been
passed under this section, the party against
whom t he order has been passed may institute a
suit’ to establish the right clained by it but
subject to the results of such suit the order
passed wunder sub-section (4) or (6) shall be
concl usi ve:"
The |anguage of S. 212A(6) makes it clear that the order
under that provision nmust be an order for ejectnment of the
person in possession of the land on paynment of such
conpensation as nmay be prescribed. This neans that an order
under t hat provision nust first- direct paynent of
conpensation to the person in possession and the direction
for ejectment of ‘the person in possession mnust be nade
effective only thereafter, i.e., ‘after the conpensation has
been paid. The order to be made under this provision of |aw
nmust, therefore, contain as a condition precedent to

ej ectment the paynment of conpensation. If no paynment of
conpensation is ordered, the order made would not' be an
order wunder this provision of law. In the present case,

admttedly no conpensation was ordered to be paid in the
order purporting to have been passed under s. 212A(6) of the
Act, so that that order cannot be treated as an order / under
this provision of Iaw. The order not being -under this
provision, the dispossession of the plaintiffs/respondents
in pursuance of that order was clearly illegal and the
plaintiffs/ respondents had the right to institute the -suit
for obtaining possession under s. 209 of the Act.

It is true that, in accordance with Entry at SI. No. 32B of

Appendix |1l read wth Rule 338 of the U P Zamndari
Abolition
860

and Land Reforms Rules, 1952 (hereinafter referred to as
"the Rules"), a suit to establish a right clained in
accordance with s. 212A(7) of the Act has to be instituted
within six nonths. |In pursuance of that right clainmed,
possession can also be clained; and, if the suit for
establishing the right fails, the right to obtain possession
woul d al so becone tinme-barred. Consequently, under s. 1.8 9
(c) of the Act, the person concerned, who falls to institute
the suit within this period of limtation in accordance with
S. 212A(7) of the Act, would have his interest in the 1|and
exti ngui shed. Thi s provision, however, will only apply to
cases where a valid order has been made under s. 212A of the
Act and the person concerned has been dispossessed in
pursuance of such an order. |In the present case, we have
held that the order, in pursuance of which the respondents
wer e di spossessed, was not a valid order under S. 212A(6) of
the Act and cannot be held to be an order wunder that
provision of law, so that the respondents in this case nust
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be deened to have been deprived of possession otherw se than
in accordance with law. In such a case, a suit clearly |ay
against the appellant under s. 209 of the Act and such a
suit could be instituted within six years fromthe date that
unl awf ul possessi on was taken by the appellant in accordance
with Entry at SI. No. 30 of Appendix Ill read with R 338
of the Rules. The present suit was admttedly brought
within this period of limtation and was, therefore, not
ti me-barred. The Hi gh Court was, therefore, right in
holding that the claimof the plaintiffs/respondents could
not be defeated on this ground.

The second point urged on behalf of the appellant, however,
appears to us to have great force and nust be accepted.
It was urged that, so far as plot No. 330/3 is concerned,
there was a finding of fact recorded by the trial Court,
which was upheld by the first appellate Court, that the
pl aintiffs/respondents never acquired any tenancy or Sirdar
rights ~in this l'and, so that, irrespective of the wvalidity
of t he or der under s. 212A(6) of the Act , the
plaintiffs/respondents’ suit for possession of this plot had
to be disnmissed. The H gh Court, in decreeing the suit,
clearly ignored this aspect.  The dismissal of the suit by
the trial Court which was upheld by the first appellate
Court in respect of ‘this plot No. 330/3 was, therefore, not
liable to be set aside even on the view taken by the High
Court and to that extent it has to be upheld.

Wth regard to the renmaining four plots-in which the respon-
dents were clainng Bhum dari rights, the error commtted by
the High Court is that on the finding recorded by that Court
there shoul d have been an order of remand to determ ne other
guestions raised in the suit in respect of those plots. GOne
of the questions raised, which formed part of issue No. 2
and was never decided by the Cvil Court to which that issue
was referred, was that the

861

respondents had never acquired Bhumidari rights at 'all in
these plots. That question should have been remtted for a
fresh decision when the H gh Court held that the C'vil Court
was wong in holding that the Bhum dari rights, if possessed
by the respondents in these plots, had been extinguished
under s. 189 of the Act in view of the failure of the
respondents to institute the suit within the period of
l[imtation applicable to a suit under s. 212A(7) of the Act.
Further, in respect of these plots, other issues which were
not decided 'by the Revenue Court also required decision
before the suit in respect of them could be conpletely
di sposed of. Consequently, it is now necessary to renand
the suit to the trial Court for a fresh trial for. the
pur poses indi cated above.

As a result, the appeal is allowed and the decree passed by
t he H gh Court is set aside. The  suit of t he
plaintiffs/respondents will stand disnissed in respect of
plot No. 3303, while it will go back to the trial Court for
a fresh decision in respect of the remaining four plots in
the light of our decision that, in case the respondents had
acqui red Bhum dari rights, they were not extinguished by any

order under section 212A of the Act. Parties will be given
an opportunity to give evidence on the question of
acqui sition of Bhumi dar i rights by t he

plaintiffs/respondents an(, on other issues which have not
been decided so far. Costs of this appeal shall abide the
result of the suit.

G C Appeal al | owed.

L3 Sup Cl/68- 11

862
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