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ACT:

Sessions Trial-Charge-Different offences against different
accused | unped toget her-Legal ity-Exam nation of the accused
neither full nor clear-Failure to raise objection at earlier
stages-Wt hholding by the accused of facts wthin their
speci al know edge- I'\nference-Code of Crimnal Procedure (Act
V of 1898), ss. 225, 342, 537-Indian Penal Code (XLV of
1860), ss. 302, 149.

HEADNOTE

The appellants were put up for trial along wth others
before the Court of Sessions.. The charge against them set
out the fact that they fornmed an unl awful assenbly, stated
the conmon obj ect specifying in detail the part each accused
had played and then gave a list of ten sections of the.
Travancore Penal Code including sections which correspond to
s. 302 of the Indian Penal Code read with s. 149. The
Sessi ons Judge acquitted themunder s. 302 read with s. 149
but convicted themon the | esser charges. They appealed to
the H gh Court against their convictions and the State
appeal ed against their acquittals under s. 302 read with s.
149. The H gh Court dismi ssed their appeal s and al lowed the
appeal s against their acquittals and sentenced each of them
to transportation for life. It was contended on their
behal f that the charge was not in accordance with |aw and
their exam nations wunder s. 342 of the Code of Crimna

Procedure were defective and prejudi ced them

Held, that the <charge franmed was a legal one and was
expressly covered by s. 225 of the Code of Crimna

Pr ocedure. Each of the accused was apprised of the facts
alleged against him and he could easily pick out the
rel evant sections under which he was charged. There could,

therefore, be no prejudice to any one of them

Held further, that as no objection was taken to the
defective exam nation under s. 342 of the Code of Crimna

Procedure at an earlier stage although the accused were
represented by counsel, and as the petition of appeal did
not set out the questions the court should have put to them
and the answers they would have given and as they thereby
withheld from the court facts which were wthin their
speci al know edge, the court was entitled to draw an adverse




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 7

concl usi on agai nst them and hold that no prejudice had been
caused to them

That when an accused person is not properly questioned under
S. 342 so as to enable himto explain the circunmstances
appearing in the evidence against himhe is entitled to ask
the appellate Court, which is the ultimate court of fact, to
place himin the same position
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he woul d have been in if he had been properly questioned and
to take the explanation he woul d have given, if he had been
asked, into consideration when wei ghing the evidence in just
the sanme way as the court would have done if the explanation
had been there all along.  But he cannot ask to be placed in
a better position than he would have been in if the court
had done its duty from the start. Ther ef or e, when
conpl aining of prejudice he nmust set out the questions he
should have beenasked and indicate the answers he would
have given

JUDGVENT:

CRI M NAL APPELLATE JURI SDI.CTI ON: Crim nal Appeal No. 97 of
1953.

Appeal under Article 134(1)(c) of the Constitution from the
judgrment and order /dated the 15th June 1953 of t he
Travancore-Cochin | High Court in Crinminal Appeals Nos. 54,
55, 56, 58 and 79 of 1952.

S. Mohan Kumar amangal am and ~S.~ Subramani am  for t he
appel | ant s.

Sar dar Bahadur, for the respondent.

1955. Decenber 15. The Judgnment of the Court was delivered
by

BOSE J.-This is a case of rioting in~ which two police
constables were killed. Thirty one persons were put up for

trial. The | earned Sessions Judge acquitted twenty one of
them on all the charges and acquitted the renmaining ten of
the nost serious charge of all, namely the offence falling

under the sections of the Travancore Penal ~Code’ which
correspond to section 302 of the Indian Penal Code read with
section 149. But she convicted themon several of the
| esser charges and inposed sentences ranging from tw to
five years on each count and directed that the sentences
shoul d run consecutively except in the cases of accused 5 to
8 and 18. She sentenced each of themon only one count and
so there was only one sentence.

The convicts appealed to the Hi gh Court and the State of
Travancore- Cochin al so appeal ed against the acquittals on
the nmurder-cumrioting count.

The High Court dismissed the appeals made by the ten accused
and all owed the appeal s , against the acquittals and  inposed
the | esser sentence
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of transportation in each case. These ten accused now
appeal here.

The accused are said to be comunists. Two of them nanely
nunbers 30 and 31, were arrested on 27-2-1950 at about |
P.m and were confined in the Edappilly police I ock up. The
prosecution case is that the other 29 accused entered into a
conspiracy to release their conrades and in pursuance of
that conspiracy attacked the police station at about 2 A M
on the 28th arnmed with deadly weapons such as choppers,
kni ves, banboo and other sticks and a dagger. Two police
const abl es, Mat hew and Vel ayudhan, were killed in the course
of the raid.
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The first point taken before us is that the charge is not
according to | aw and has prejudiced the appellants in their
def ence. The conplaint on this score is that each accused
has not been told separately what offences he is being tried
for. They have all been |unped together as foll ows:

"The aforesaid of fences having been proved by the evidence
adduced by the prosecution, you the accused 1-29 have
conmitted of f ences puni shabl e
UNder . e "

and then follow a string of ten sections of the Travancore
Penal Code.

We are satisfied that the charge neither caused, nor could
have caused, prejudice. 'The body of the charge set out the
fact that the accused 1-29 fornmed an unlawful assenbly and
stated the conmon object; and then the charge specified in
detail the part that each accused had played. In the
circunstances, each accused was in a position to know just
what was  charged agai nst himbecause once the facts are
enunerated the law that applies to them can easily be
ascertained; and in this particular case it was just a
matter of picking out the rel evant sections fromanong the
ten nmentioned. There is nothing in this objection; section
225 of the Crimnal Procedure Code expressly covers this
ki nd of case.

The next argunent 'was that the exam nation of each accused
under section 342 of the Crimnal -Procedure Code was
defective and that that caused pre-
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judice. W agree that the exam nation was not as full or as
clear as it should have been but we are not satisfied that
there was any prejudice.

It is to be noted that the question of prejudice was not
raised in either of the Courts belownor was it raised in
the grounds of appeal to this Court. The point was ' taken
for the first tine in the arguments before us and even there
counsel was unable to say that his clients had in fact been
prejudiced-, all he could urge was that there was a
possi bility of prejudice.

W agree that the omssion to take the objection in the
grounds of appeal is not necessarily fatal; everything nust
depend on the facts of the case; but the fact that the
obj ection was not taken at an earlier stage, if it could and
should have, been taken, is a material circunstance that
wil | necessarily wei gh heavily against t he accused
particularly when he has been represented by counse

throughout. The Explanation to section 537 of the Crimna

Procedure Code expressly requires the Court to

"have regard to the fact whether the objection could and
should have been raised at an earlier stage in the
pr oceedi ngs".

Anot her strong circunstance is this: the petition for appea

does not set out the questions that, according to the
appel l ants, they shoul d have been asked nor does it indicate
the answers that they would have given if they had been

asked. Again, though that is not necessarily fata
ordinarily it will be very difficult to sustain a plea of
prejudice wunless the Court is told just where the shoe
pi nches. It is true that in certain exceptional cases

prejudice, or a reasonable |ikelihood of prejudice, may be
so patent on the face of the facts that nothing nore is
needed; but that class of case nust be exceptional. After
all, the only person who can really tell us whether he was
in fact prejudiced is the accused; and if there is rea
prejudi ce he can at once state the facts and | eave the Court
to judge their worth. But if the attitude of the accused,
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whet her in person or through the mouth of his counsel, is:
don’t know what | would have said. | still have,
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to think that up. But | mght have said this, that or the
other", then there will ordinarily be little difficulty in
concluding that there neither was, nor could have been
prej udi ce. Here, as elsewhere, the Court is entitled to

conclude that a person who deliberately w thholds facts
within his special know edge and refuses to give the Court
that assistance which is its right and due, has nothing of
value which he can disclose and that if he did disclose
anything that would at once expose the hollowness of his
cause.

The purpose of section 342 is set out in its opening words-
"for the purpose of enabling the accused to explain any
ci rcunst ances appearing in-the evidence agai nst hint

If the accused is not afforded that opportunity, be is
entitled to ask the appellate Court to place himin the same
position ‘as ~he would have been in had he been asked. In
other words, heis entitled to ask the appellate Court,
which is the ultimte Court of fact, to take the explanation

t hat he would have given in the first Cour t into
consi derati on when wei ghing the evidence in just the same
way as it would have done if it had been there all along.
But if he does not ‘ask‘this in the |last Court of fact he is
in little better position when the case conmes here than be
woul d be in had he, say, omtted to call, in-his defence, a
wi t ness who, he says, would have deposed in his favour. In
very exceptional cases be might be allowed to call such a

wi tness even at such a stage, but if he does not ask for
that when his case is under appeal he would normally have
but sl ender hope of succeeding here. It is true heisin a
stronger position when section 342 is in -question' because
the section places a solem and serious duty on the Court,
and the accused can very rightly and properly conplain if
the Court fails to do its duty; but when all is said and
done, he cannot claimto be placed in a better position than
he would have been in bad the Court discharged its duty at
the outset. Therefore, all he is entitled to say on ~appea

is, "I was not asked to explain this matter, Here is nmny
explanation; this is
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what | woul d have said: please consider it". But if he does
not take wup that position- at the appellate stage and
conplains of prejudice for the first +time here, t he

inference is strong that the plea is an afterthought and
that there was no real prejudice.

However, as the true meaning of "prejudice" in section 537
and other sections of the Code is not yet properly
appreci ated, probably for want of an authoritative ~decision
by this Court, we invited counsel to tell us what “questions
his clients should have been asked and at any rate to
i ndi cate what, according to him they m ght reasonably  have
said. H's main grievance on this score is that none of the
appel l ants has been asked about the common object and  he
said it is obvious that nost of themcould very reasonably
have said that they bad no idea that it was nurder and that
they did not even know that any of the nenbers of the
assenbly carried | ethal weapons.

It is necessary at this stage to explain that both courts
find that there was an unl awful assenbly and that the police
station at Edappilly was raided and that arns and anmunition
and sone of the station records were carried away by the
rai ders; also that two of the police constables who were on
sentry duty were nurdered. The only point on which they
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differ is about the common object.

The charge set out that the conmon object was to rescue the
30th and 31st accused by force and to nmurder the policenen
on duty as well as to loot the records, arnms and anmunition
of the police station. The |earned Sessions Judge found,
mai nl y because of a concession made by the Public
Prosecutor, that the conmon object could not be placed
hi gher than that of rescue despite the fact that sonme of the
nmenbers were arned with deadly weapons; accordingly she (for
the learned Sessions Judge was a |ady) acquitted all the
accused of the charge under section 302 of the Indian Pena
Code read with section 149, or rat her under the
correspondi ng provisions of the Travancore Penal Code.

The State appeal ed agai nst these acquittals and
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the Hi gh Court thereupon convicted on the murdercumrioting
charge and inposed the l'esser sentence. The convicts also
appeal ed but their appeals were dism ssed.

In view of “the ~adm ssion nade. by the learned Public
Prosecutor ~we do not think the H gh Court was justified in
hol di ng that the assenbly bad the common object to nurder
but we do not think that that nakes any difference to the
result.

Even if it be assuned that the common object was only to
rescue the two accused who were in-the lock wup, it is
obvious that the wuse of violence was inplicit in that
object. People do not gather together at the dead of night
armed with crackers and choppers and sticks to rescue
persons who are guarded by armed police without intending to
use violence in order to overcome the resistance of the
guards; and a person would have to be very naive and sinpl e-
mnded if he did not realise that the sentries posted to
guard prisoners at night are fully armed and are expected to
use their arms should the need arise; and he woul d have to
be a moron in intelligence if be did not know that murder of
the armed guards would be a likely consequence in such a
raid; and what holds good for nurder also holds good for
looting in general. Now section 149 applies not only to
of fences actually commtted in pursuance of the conmmon ob-
ject but also to offences that menmbers of the assenbly know
are likely to be conmitted. It would be inpossible on the
facts of this case to hold that the nmenbers of the assenbly
did not know that nurder was likely to be commtted in
pursuance of a common object of that kind by an assenbly  as
|arge as the one we have there. Accordingly, even if the
conmon obj ect be not placed as high as murder the conviction
on the nurder-cumriotiNg charge was fully justified.,,
This answers the main ground of appeal

But to go back to the argunent about section 342 of the
Crimnal Procedure Code. What we have to assess here is the
expl anati on whi ch counsel says each appel | ant could
reasonably have given in the trial Court if he had been
asked for one, nanely that
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he did not know that any nenber of the assenbly carried
| ethal weapons and that nmurder was likely to result. The
answer to that is plain. There is nothing to indicate that
t he appel l ants are defi ci ent in intelligence and

understanding, and if they are judged by the standard of nen
of reasonable intelligence, as they nust be, then an
expl anation of this kind cannot be believed. Men who band
thensel ves together to rescue persons | ocked behind prison
bars and guarded by arned police do not set out wth bare
hands and doves of peace; of course, they arm thenselves
with inplenents that are strong enough to break open | ocks
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and break down doors and iron bars and it is obvious that
i mpl enents of this kind can be used with deadly effect
should the need and the desire to use them in that way

arise. It hardly matters whether each nenber knew the exact
nature of the inplements, nanely that some had choppers and
some sticks. It is enough that they knew that instrunents

that could be used as deadly weapons woul d necessarily have
to be carried if the purpose underlying the conmmon object
was to be achieved. Therefore, even if the answer now
suggested to us bad been given in the trial Court it would
have nade no difference to the result.

Turning next to the first accused, counsel said that he was
not asked about identification in his examnation under
section 342. But that is not correct. The question put
was-

"P.W. 1 and 4 say that they had seen you, beating
const abl es Mat hew and Vel ayudhan, etc."

The point about identification is inplicit in this question
and we are satisfied that this appellant understood what the
guestion imported because the cross-exam nation of these
wi tnesses discloses that the question of identity was
present to the mnd of the cross-examnminer; he specifically
guesti oned each w tness about the matter.

Next, it was said that no question was put to the first
accused about any robbery, but we need not exanine this any
further because the matter becones academ c once the nurder-
cumriot conviction is up-
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held and once we nake the sentences concurrent " instead of
consecutive as we intend to do:

The argunments on this point about the rest of the appellants
except the seventh accused, followed the sane pattern and we
need not exam ne them separately.,

As regards the seventh accused, the only point of substance
in his case is that he was not asked to explain his presence
at Kadi paranbu where the agreenent to rescue and the
planning are said to have taken shape. Counsel said that
this accused lives there, so the nere fact that he 'was seen
among a crowd that had gathered there in the day tine  could
not be regarded as a circunstance of suspicion. That would
have had force had it not been for the fact that he was
again seen at the police station at 2A.M and was identified
as one of the rioters who took an active part in the raid.
We have gone into the question of possible prejudice under
section 342 in the way we have because, as we have said,
appel lants do not appear to appreciate what is necessary
when this kind of plea is raised. W do not intend to |ay
down any hard and fast rule but we do wi sh to enphasi se that
what we have done in this case is not to be regarded  as a
precedent and that in future it wll be increasingly
difficult to induce this Court to look into questions of
prejudice if the requisite material is not placed before it
and if appellants deliberately withhold from the Court
assistance which it 1is in their power to render; an
i nference adverse to them nust be expected if that attitude
i s adopt ed.

Counsel then tried to attack the credibility of t he
wi t nesses and the correctness of the findings generally but,
following our usual practice, we decline to interfere wth
concurrent findings of fact where there is anple evidence
which, if believed, can be used in support of the findings.
That is the position here. The only ground on which
interference is called for is where the sentences were
directed to run consecutively. The H gh Court confirmed the
convictions and sentences passed by the |earned Sessions
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but when it allowed the appeal by the State and passed the
| esser sentence it said that "the sentences passed on each
accused will run concurrently”. W are not sure whether the
| earned Judges neant that the sentences inposed by them
should run concurrently with the others or whether they
neant to allow the appeal to that extent., 1In order to
renove all doubts, we allow the appeal to the extent of
directing that the sentences inposed on each accused shal
run concurrently and not consecutively. Except for that,
the appeal is dismssed.




