http://JUDIS.NIC. I N SUPREVME COURT OF | NDI A Page 1 of 5
PETI TI ONER
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BENCH
S. B. Maj nudar, Syed Shah Mihanmed Quadri

JUDGVENT:

J UD G ME NT

QUADRI , J.

Leave is granted. This appeal is directed against the
order of a |learned Single Judge of the Hi gh Court of Punjab
and Haryana passed in C. R No.1990 of 1993 on Novenber 21
1995. By the inpugned order, the learned Judge deternined
that Rs.9,02,300/-  were payable by the respondent to the
appel l ant, directed that the same be paid within one nonth
from the date of the order and held that the -order under
revision staying the auction of the nortgaged properties by
the execution court was justified and thus disposed of the
revision. This case has had a chequered history. To
appreciate the question involved in this case, it would be
necessary to refer briefly to the facts giving rise to this
appeal . The appellant advanced (|l oan of Rs. 14.75 lakhs to
the respondent for the construction of a hotel building on
pl ot No. 22, Sector 26, Chandigarh. The |oan anount together
with interest at six per cent per annum over the bank rate
subject to a mninumof fifteen per cent which was to be
scaled down by way of rebate of 1.5 per cent in case of
pronpt paynent of principal ampbunt and interest and was to
be increased by 1.5 per cent per annumin case of  default
was payable in twenty one half yearly instalments comenci ng
from July 15, 1982. The repaynent of |oan and -interest
t her eon was secured by nortgage of properties under
regi stered nortgage deed executed by the respondent on
Sept enber 20, 1980. On the ground that the  respondent
conmtted breach of terns of the agreenent, the appellant
recalled the | oan and denmanded Rs. 17, 66, 038.46p. along with
interest by issuing a registered notice on February 21
1983. The appellant followed the notice by filing an
application wunder Section 31 of the Financial Corporations
Act [for short, ‘the SSF.C. Act’] before the Additiona
District Judge, Chandigarh. On April 2, 1985, the |earned
Additional District Judge passed the order of recovery
directing the respondent to pay Rs.17,07, 466.28p together
with future interest at the rate of 17.5 per cent per annum
from the date of the application till realisation. Not
satisfied wth obtaining the said order of recovery of the
amount under Section 31 of the S.F.C. Act, the appellant
issued notice under section 29 of the S.F.C Act . It
appears that the respondent was al so indebted to the United
Bank of India. On October 18, 1986 the civil court which
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was trying the suit filed by the Bank against the
respondent, on considering the statenents nade by the
counsel for the parties before it, restrained the appellant
from selling the nortgaged properties except wth the
perm ssion of the court and directed the respondent to

continue to pay Rs.45,000/- per nmonth till the re-scheduling
of the loan and thereafter as per the arrangenent under the
re- schedul i ng of the |oan. The appel | ant initiated

proceedi ngs under Section 29 of the SSF.C. Act to take
possessi on of the nortgaged properties on May 3, 1990. That
action of the appellant was chall enged by the respondent in
the Hgh Court of Punjab and Haryana by filing a wit
petition. On Septenber 28, 1992, the Hi gh Court disposed of
the wit petition holding that the appellant could not

i nvoke section 29 of the S.F.C. Act till the rights wunder
section 31 were exhausted and directed it to re-schedule the
| oan; the respondent was also directed to deposit a sum of
Rupees /three |akhs. That order of the H gh Court was
unsuccessfully challenged in the special |eave petition
before this Court. Wil e dismssing the special |eave

petition —No.3DD/93 on 15.2.1993;, this Court left it open to
the appellant to approach the civil court for nodification
of the decree to re-schedule the | oan. The appel | ant
re-scheduled the loan in March 1993. The appellant then
filed an application’in the court of Additional District
Judge for executing the order of recovery of the decreta
anmount . On My 10, 1993, the Executing Court ordered the
sale of nortgaged properties and notice to the United Bank
of India on the execution petition. But on the application
of the respondent, the Executing Court stayed auction of the
nortgaged properties by an order dated June 3, 1993. Having
failed in the Executing Court to have the stay of the sale
vacated, the appellant filed revision petition before the
Hi gh Court which was disposed of by thejudgnment and ' order
dated Novenmber 21, 1995 which is assailed in this  appeal

M. A. K Chopra, |earned counsel appeari ng f or the
appel l ant, contended that in the revision arising out of the
execution proceedings, the H gh Court ought not  to have
nodi fi ed the decree and deprived the appellant of the fruits
of the decree by changing the rate of interest for the
period fromJuly 16, 1982 to March 21, 1986 and wai vi ng the
interest for the period from March 21, 1986 to March 22,
1993, the date when the | oan was re-schedul ed. Dr. Abhi shek
M Si nghvi , | earned senior counsel appearing for t he
respondent, vehemently pl eaded for granting interest holiday
for the period comencing from March 21, 1986 to March 22,
1993 to the respondent as due to terrorist activities in the
State of Punjab, he suffered set back in the business and
during this period the appellant failed to re-schedule the
| oan. He argued that subsequent events as reflected in the
correspondence between the parties would show that an
understanding and arrangenment was reached which precluded
the appellant frompursuing its renmedi es under the order of
recovery of the civil court. He has also pointed out  that
in the case of industries which suffered at the hands of the
terrorists, the appellant granted substantial relief and
prayed for such relief in the case of the respondent.
Before we examine the merits of the contentions of the
| earned counsel, we would like to record that to workout an
am cable settlenment between the parties, the case was
adjourned from time to tinme. On February 9, 1999 we
directed the parties to submt the statenent duly working
out the figures of principal anpbunt and the interest due and
payable for the follow ng period wthout prejudice to their
rights and contentions : "(i) from15.1.1983 to 30.6.1986
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on the anmobunt of Rs.17,07,466.28p. sinple interest at the
rate of 17.5 per cent per annum

(ii) from1.7.1986 to 30.6.1993 sinple interest at the
rate of 13.5 per cent per annum and

(iii) from31.7.1993 to 31.12.1998 sinple interest at
the rate of 17.5 per cent per annum"

Accordingly, the parties have filed their statenents.
On a perusal of the statenments, we find that there is not
much of difference between the two. According to the
statement filed by the appellant show ng adjustnment of the
amounts paid by the respondent first against the interest
and then against the principal, the amount outstanding as on
31.12.1998 is given as Rs.33,79,550.48p. On the sane basis,
the amount shown-as outstanding in the statement filed by
the respondent is Rs. 33, 80,601.94p. Various suggestions and
count er-suggestions were nmade but the parties could not
arrive ~at —any -settlement with regard to the quantum of
i nstal mrents and their node of adjustnent against the amounts
due. Be that as it nmay, now adverting to the contentions of
the learned counsel, it cannot be lost sight of that the
rel ati onship between the appellant and the respondent is one
of the creditor and the debtor and that the transaction of
advancing loan is governed by the terns of the Agreenent.
But we need not refer to the ternms of the agreenent to work
out rights and obligations of the parties because in the
proceedings initiated under Section 31 of the S.F.C Act ,
the Ilearned Additional D strict Judge, Chandi garh, passed
the follow ng order of recovery on April 2, 1985:  "For the
reasons recorded above | pass order for the recovery of
Rs. 17,07,466.28 with future interest-at the rate of 17-1/2%
per annum from 15.1.83 until realisation together wth
i nci dental and m scel | aneous expenses nmay be debited to the
oan account of the respondent by way of sale of the
property nentioned in the annexure attached wth the
petition. The respondent shall also pay the costs of the
proceedi ngs to the petitioner counsel fee Rs.500/-."

That order of recovery has beconme final. The revision
petition which was filed before the Hgh Court by the
respondent arose not out of the said order of recovery but
out of the order staying sale of nortgaged properties passed
in the execution proceedings of the said order.  Therefore,
it was not open to the H gh Court to work out the anount of
| oan due and payable by the respondent as Rs.15,75,000 as
against the figure nentioned in the order of recovery. So
also the High Court was not justified in reducing the /'rate
of interest to 13-1/2 per cent from 17-1/2 per/ cent
mentioned in the order of recovery for the periodi[a] from
July 16, 1982 to March 20, 1986, [b] from March 22, 1993 to
June 30, 1994 and July 1, 1994 to Novenber 30, 1995, and [c]
to waive the interest for the period from March 21, 1986 to
March 22, 1993, the date of re-scheduling of the interest.
The appellant is also not entitled to claim conpound
interest on the decretal anobunt due because it is evident
from the order of recovery that the |learned Additiona
District Judge, Chandigarh awarded interest at 17-1/2 per
cent per annum which can only mean sinple interest and not
conpound interest. The contention of Dr. Singhvi that no
interest could have been charged for the period from March
21, 1986 to March 22, 1993 as the appellant failed to re-
schedule the loan for all those years, we are of the view
that failure to re-schedule the | oan by the appellant does
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not entail the penal consequence of losing the right to
recover the interest granted by the court for that period in
the order of recovery passed under Section 31 of the S.F.C
Act . There can be no doubt that the appellant was bound to
re-schedule the loan for repaynent of the anobunt nmentioned
in the order of recovery in view of the order of the High
Court in the wit petition and of this Court in the specia
| eave petition, referred to above. But the said order of
recovery was not subject to re-scheduling of |loan and there
was no direction in the order of the High Court in the wit
petition that the delay or default in re-scheduling would
result in losing the interest by the appellant. Furt her

there was al so no such direction in the order of this Court
passed in the said special |eave petition. Therefore, the
only relief that the respondent could justifiably claim is
that during the period the re-scheduling of the | oan was not
attended to by the appellant; the recovery proceedings
shoul d ~ be suspended and sal e of nortgaged properties should
not be proceeded with. For these reasons, the contention of
Dr. Singhvi that the respondent should be given interest
holi day during the period fromMrch 21, 1986 to March 22,
1993 cannot be acceded to. W are also unable to accept the
contention of the | earned counsel for the respondent that in
vi ew of the subsequent correspondence between the parties to
which our attention was invited the order of recovery gets
nodi fied. The arrangenent and understanding as reflected in
t he correspondence between the parties - can only be
understood to prescribe the node of recovery of anount
payabl e under the order of recovery but not to nodify the
order of recovery. Even if it 1is accepted that the
appel l ant had, in some cases, granted substantial relief to
the debtors affected by terrorists activities, it is far
beyond the powers of the Court to conpel- a creditor to
forego part of its claimof interest-on the ground of
hardship to a debtor. In- financial transactions such
adjustrments should be left to the parties to settle the
matter in the best interest or exigencies of the business .
The appellant is a statutory financial institutiion  which
carries on its activities by borrowi ng amunts’ so a
direction of such a nature wll —upset -its financia
equilibrium and land it in a financial crisis making it
non-vi abl e. However, on the peculiar facts of this case,
the only relief which we deemit fit to grant to the
respondent during the period from1.7.1986 to 30.6.1993 is
to condone the default in repaying the amunt for~ dua
reasons stated hereinbefore. Consequently, interest at the
reduced rate of 13.5 per cent per annum would be payable
during the said period. Nowreverting to the statenents
furnished by the parties, it is seen that according to the
appellant a sum of Rs.33,79,550.48 is payable by the
respondent (Rs. 17,07, 466. 28 as principal anount and
Rs. 16,72,084.20 as interest). The appellant is entitled to
recover the sane in execution of the said order of recovery
by sale of nortgaged properties. Wthout prejudice to that
right of the appellant, in the facts and circunstances  of
this case, we consider it just and appropriate to give an
option to the respondent to pay the said amunt in
instal ments of Rupees one |akh per nonth till the whole
amount due is cleared by depositing the instalnments in the
Executing Court regularly; the anpbunt so deposited shall be
appropriated first against the interest due and then agai nst
the principal. If the respondent files an undertaking
opting to pay the anpbunt due in instalnments at the rate of
Rupees one |akh per nonth on or before 10th of each nonth,
the first instalment being payable before 15th of April
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1999 along with the first instalnment of Rupees one |akh
before the said date in the Executing Court, the Court shal
not proceed with the sale of the nortgaged properties. In
the event of not filing the undertaking aforenmentioned and
not depositing Rupees one |akh before 15th April, 1999 in
the Executing Court or in the event of default in depositing
of two consecutive instalnents on or before 10th of each
nonth in the Executing Court, the Executing Court nay
proceed to recover the whole anpbunt due in accordance wth
law by sale of the nortgaged properties and/or any other
node perm ssible under the |law. For the above reasons, we
are unable to wuphold the order of the H gh Court wunder
appeal and we set aside the sane. The appeal is accordingly
allowed. We direct the parties to bear their own costs.




