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ACT:
Conpany-1l nvestigation into affairs of-Inspector appointed
under old Act, if can exercise powers under new Act-

Constitution-Testinmonial conpulsion-Wether Provisions for
Producti on of docunents and evi dence of fend guarantee- Equa
protection of the lawIf provisions for investigation and
Production of evidence offend guarantee-I|ndian Conpanies
Act, 1913 (VIl of 1913), S. 138 Conpanies Act, 1956 (1 of
1956), SS. 235, 239, 240, 645 and 646, —Constitution of
India, Arts. 14 and 20(3).

HEADNOTE

On Novenber 15, 1954, the Registrar wote to the conpany of
which the appellant was the Managi ng Agent under s. 137,
I ndi an Conpani es Act, 1913, that it had been represented to
hi mthat the business of the conpany was carried on-in fraud
and called upon it to furnish certain information. On Apri
15, 1955, the Registrar nade a report to the Centra
CGovernment under s. 137(5) to the effect that in his opinion
the affairs of the conpany were carried on in fraud  of
contributories and they disclosed an unsatisfactory state of
affairs and that a case had been nade out for an
i nvestigation under s. 138. Ther eupon, t he Centra
Covernment, on Novenber 1, 1955, appointed an Inspector to
investigate the affairs of the conpany and to report
t her eon. The Inspector was authorised under s. 140 to
exam ne any person on oath, and he wote to the appellant
that he would examine himon oath in relation to the
business of the conpany. On April 1, 1956, the Indian
Conpani es Act, 1913, was repealed by the Indian Comnpanies
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Act, 1956, which conferred wider and nore drastic powers of
i nvesti gation. On July 26, 1956, the Central Governnent
accorded approval under s. 239(2) of the new Act to the
I nspector exercising his powers of investigating into and
reporting on the affairs of the conpany. |In May 1957 the
I nspect or served notices upon the appellant calling upon him
to attend his office on the date and the tine specified for
the purpose of being exam ned on oath and to produce certain
account books and papers relating to the conpany. The
appel l ant chal l enged the investigation and contended : (i)
that since the Inspector was appointed under the old Act he
had no jurisdiction to exercise the powers referable to the
provisions of the new Act, (ii) that s. 240 of the new Act
whi ch provided for the producti on of documents and, evidence
at such investigations offended Art. 20(3) of t he
Constitution, and (iii) that S. 239 of the new Act which
conferred powers on inspectors for investigation and S. 240
of fended Art. 14 of the Constitution

418

Hel d, that the lnspector appointed under S. 138(4) of the
old Act nust be deened to have been appointed under s. 235
of the new Act and had authority and power to issue notices
under S. 240 of the new Act. Section 645 of the new Act
provi ded that the appointrent of an Inspector under the old
Act shall, on repeal of the old Act and on coning into force
of the new Act, have effect as if it was made under the
new Act. Section 646 which provided that nothing in the new
Act shall affect the operation of S. T38 of the old Act as
respects inspectors was not an exception or proviso to S.

645 and the two sections being saving sections had to be
read as independent of andin addition to, ~and not as
exceptions to, each other

Hel d, further that S. 240 of Indian Conpanies Act, 1956, did
not offend Art. 20(3) of the Constitution. For invoking the
constitutional ri ght agai nst testi noni al compul si on
guaranteed under Art. 20(3) there nmust be at the relevant
stage a formal accusation against the party pleading the
guarantee relating to the conm ssion of an offence which may
result in a prosecution. The enquiry undertaken under S.

240 by the Inspector was in substance-an enquiry into the
affairs of the conpany; at this stage there was no
accusation, formal or otherw se, against —any specified
i ndividual. The nmere fact that a prosecution may ultimtely
be | aunched against the alleged offenders would not
retrospectively change the conpl exion or character of the
proceedings held by the Inspector when he nakes t he
i nvestigation.

Magbool Hussain v. The State of Bonmbay, [1953] S.C.R . 730,

S. A.  Venkataraman v. The Union of India, [1954] S/CR

1150, M P. Sharma v. Satish Chandra, District Magistrate,

Del hi, [1954] S.C. R 1077, Thomas Dana v. State of - Punjab

[1959] Supp. 1 SSCR 274 and Mohanmed Dastagir 'v. The
State of Madras, [1960] 3 S.C. R 116, relied on.

Held, further that SS. 239 and 240 of the Indian Comnpanies
Act, 1956, did not violate Art. 14 of the Constitution

These sections denied the conmpany and persons in charge of
the managenent of such conpanies the ordinary protection
afforded to witnesses under S. 132 of the Evidence Act and
under S. 161(1) and (2) of the Criminal Procedure Code. As
they were entrusted with the financial interests of a |arge
nunber of citizens it was legitimate to treat such conpanies
and their managers as a class by thenselves and to provide
for necessary safeguards and checks agai nst abuse of power
by the managers. The basis of the classification is founded
on an intelligible differentia which has a rational relation
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to the object sought to be achieved.
Shri Ram Krishna Dalma v. justice Tendol kar, [1959] S.C R
297, appli ed.

JUDGVENT:
ClVIL APPELLATE JURI SDICTION: Givil Appeal No. 268 of 1959.
419
Appeal fromthe judgment and decree dated Septenber 3, 1958,
of the former Bonbay Hi gh Court in Appeal No. 28/1958.
A V. Viswanatha Sastri, Ganpat Rai and I. N Shroff, for
the appel |l ant.
M C. Setalvad, Attorney-Ceneral for India, B. Sen and T.
M Sen, for the respondents.
1960. August 31. The Judgnent of the Court was delivered
by
GAJENDRAGADKAR J:. - The -appel | ant 'Raj a Narayanl al Bansilal of
Bonbay i s the Managing Agent of a Limted Conpany naned the
Hari nagar. Sugar ~MIlls Limted. By virtue of the power
conferred-on himby s. 137 of the Indian Conpanies Act, 1913
(M1 of 1913), the Registrar wote to the nills on Novenber
15, 1954, that it had been represented to him under s.
137(6) that the business of the conpany was carried on in
fraud, and so he/call'ed upon the conpany to furnish the
information which he required as set out in a part of his
letter (Ex. A). ' On April 15, 1955, the Registrar made a
report (Ex. AA) to the Central CGovernnent under s. 137(5)
of the said Act. This report showed that according to the
Registrar the affairs of the conpany were -carried on in
fraud of contributories and they disclosed an unsatisfactory
state of affairs. The report pointed out that the appellant
was the Managing Agent of the conmpany as well  as its
promoter, and that it was suspected that under a fictitious
name of Bansilal Uchant Account-the conpany was advancing
noney to the several firns owned by the appellant which were
ostensi bly purchased fromthe conpany’s funds. The report
further stated that between the years ending in Septenber,
1942 and 1951 about Rs. 19,200 were paid for Harpur Farm and
Rs.;. 39,300 for Bhavani pur Farm and _accounts discl osed
that the Uchant Account was chiefly operated  upon for
pur chasi ng such | ands out of the funds of the conpany though
the purchase in fact was for and on behal f of the appellant:
The Regi strar al so added that he had reason to believe that
t he Managi ng

54
420
Agent was utilising the property of the conpany in  sone
cases for his personal gain, and concluded that, in his

opi nion, a case had been nade out for an investigation under
s. 138.

On receiving this report, on Novenber 1, 1955, the 'Centra
CGovernment passed an order under s. 138(4) of the said Act
( Ex. B) appointing the first respondent Maneck P. Mstry,

who is a Chartered Accountant, as an i nspect or to
i nvestigate the affairs of the conpany fromthe date of its
i ncorporation. The said inspector was asked to point out
all irregularities and contraventions of the provisions of
the said Act or any other law, and nake a full report as

indicated in a conmunication which was separately sent to
hi m Thi s separate comuni cation (Ex. BB) prescribes the
node of enquiry which shoul d be adopted by inspectors. It
requires that while investigating the affairs of conpanies
the inspectors should bear in nmind that for a successfu

prosecution the evidence in support of a charge nust be
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clear, tangible and cogent, and that their reports should
specify with reference to the evidence collected during the
i nvestigations the points specified under paragraph 2(a) to
(e). In the course of their investigation the inspectors
are asked to make use of the powers available to them under
S. 140 of the said Act including the right to exam ne a per-
son on oath. The investigation should be conducted in
private and the inspectors are not entitled to nmake public
the information received by themduring the course of the
i nvestigation.

Pursuant to the powers conferred on himby the said order
respondent 1 wote to the appellant intimating to him that
he woul d exami ne himon oath in relation to the business of
the conmpany under s. 140(2) of the said Act (Ex. 0.
Meanwhile on April 1, 1956, the Conpanies Act of 1913 (VI
of 1913) was repeal ed by the Conpanies Act of 1956 (1 of
1956). For the sake of convenience we woul d hereafter refer
to the repealed Act as the old Act and the Act which cane
into force on April 1, 1956, as the new Act. On July 26,
1956, the Central Government purported to exercise its power
under s. 239(2) of the new Act and

421

accorded approval to respondent 1 exercising his powers of
investigating into, and reporting on, the affairs of the
appel l ant including hi's personal books of accounts as well
as the affairs of the three concerns specified in the order

These three concerns are Ms. Narayanlal Bansilal, who are
the Managi ng Agents of Harinagar Sugar MIIls, the Shangrila
Food Pro ducts Limted and, Harinagar Cane Farm |t appears
that the appellant is the proprietor of the firm of
Nar ayanl al Bansilal. After this order was passed respondent
1 served upon the appellant the four inpugned notices (Ex.
E collectively) on May 9, 1957, May 16, 1957, May 29, 1957
and June 29, 1957, respectively. These notices are
substantially identical in terms’ ~and so it would be
sufficient for our purpose to set out the purport of one of
them The first notice called upon the appellant to attend

the office of respondent 1 on the date and at ‘the tine
specified for the purpose of being examned on oath in
relation to the affairs of the conpany, and to  produce
before respondent 1 all the books of accounts and papers
relating to the said conpany as nentioned in the notice.
The appellant was further told that in default of conpliance
with the requisition aforesaid necessary |egal steps would
be taken without further reference to him The _notice
contains a list of twelve items describing the severa

docunents which the appellant was required to produce before
respondent 1.

After these notices were served on the appellant he filed a,
petition (No. 201 of 1957) in the Bombay H gh Court and
prayed that the Hi gh Court should issue a wit of certiorar

or any other appropriate direction, order or wit under Art.
226 of the Constitution calling upon respondent 1 to produce
the records of the case relating to the notices in question
and to set aside the said notices, the proposed exam nation
of the appellant and the interimreport nmade by him It
further prayed for a wit of prohibition or any other
appropriate direction, order or wit restraining respondent
1 from maki ng any investigation under the said notices and
from exercising any powers of investigation under s. 239
and/or s. 240 of the new Act and/or

122

from investigating into the affairs of any persons or
concerns specified in the petition. The petitioner clainmed
these wits mainly on two grounds. He first alleged that
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since respondent 1 had been appointed under the old Act he
had no jurisdiction to exercise powers referable to the
rel evant provisions of the new Act. This ground assumed
that the said rel evant provisions of the new Act are valid,
but it is wurged that the powers referable to the said
provisions are not available to respondent 1 since he was
appoi nted under the old Act. The other ground on which the
wits were clained challenges the vires of ss. 239 and 240
of the new Act. This challenge assuned an alternative form
It is argued that s. 240 offends against the constitutiona
guarantee provided by Art. 20(3) of the Constitution and it
is also urged that certain portions of ss. 239 and 240
of fend agai nst another constitutional guarantee provided by
Art. 14 of the Constitution. It is thus on these three
contentions that the petitioner clainmed appropriate wits by
his petition before the Bonbay H gh Court. These pleas were
resi sted by the Union of I ndia which had been joined to the
proceedi ngs as respondent 2. M. Justice K T. Desai, who
heard 'the petition, rejected the contentions raised by the
petitioner, and held that no case had been made out for the
issue of _any wit. This decision was challenged by the
appel l ant before the Court of Appeal in the Bonmbay Hi gh
Court; the Court of ‘Appeal agreed with the view taken by
Desai , J., and dismssed the appeal. Ther eupon the
appel l ant applied/forand obtained a certificate from the
High Court, and it is with the said certificate that he has
cone to this Court by his present appeal. On his behalf M.
Vi swanatha Sastri ‘has raised the same three points for our
deci si on.
Let wus first exam ne the question whether or not the first
respondent has jurisdiction to exercise the powers under the
rel evant provisions of the new Act. It is ~comopbn. ground
that iif respondent 1's powers to bold theinvestigation in
guestion are to be found in the relevant provisions of the
old Act and not those of the new Act the inpugned notices
i ssued by himwould be

423
without authority and jurisdiction. |In dealing with this
guestion it is necessary to examine the broad features of
the rel evant sections of the two Acts.
We will begin with the old Act. Section 137 of the old Act
deals wth investigation by the Registrar. —Section 137(1)
provides that where the Registrar on’ perusal of any
docunent which a conmpany is required to submt to himis  of
opi nion that any information or explanation.is necessary in
order that such document may afford full particulars of the
matter to which it purports to relate he may, by a witten

order, call on the conpany to furnish in witing the
necessary information or explanation within thetinme to be
specified in the order. Section 137(5) requires t he

Registrar to nmake a report in witing to the Centra

Government if no information is supplied to himwi thin the
specified time, or if the information supplied to him
appears to him to disclose an wunsatisfactory state  of
affairs, or does not disclose a full and fair statement  of
the relevant matters. Thus s. 137(1) to (5) deal with the
i nvestigation which the Registrar is empowered to nake on a
persual of the document submitted to himby a conmpany under
the provisions of this Act. Section 137(6) deals wth a
case where if it is represented to the Registrar on
material s placed before himby any contributory or creditor
that the business of a conpany is carried on in fraud or in
fraud of its creditors or in fraud of persons dealing wth
the conmpany or for a fraudulent purpose, he my, after
followi ng the procedure prescribed in that behalf, call for
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i nformati on or explanation on matters to be specified in his
order within such tine as he may fix, and when such an order
is passed the provisions of s. 137(2) to (5 would be
applicable. This sub-section provides that if at the end of
the investigation the Registrar is satisfied that the
representation on which he took action was frivolous or
vexatious he shall disclose the identity of the informant to
the conpany. This provision is obviously intended as a
saf eguard agai nst frivol ous or vexatious representations in
respect of the affairs of any company. The provisions of
this section are substantially simlar to the provisions of
S. 234 of the new Act.

424

affairs of conpanies by inspectors, authorises the Centra
Governnent to appoint one or nore conpetent inspectors to
i nvestigate the affairs of -any conpany and report thereon in
such nmanner as the said ,Government nay direct. The
appoi ntnent of ~conpetent inspectors can be made by the
Central Governnent in four classes of cases as specified in
s. 138(1) to (4). It would be relevant to refer to two of
these cases. ~Under s. 138(1) a conmpetent inspector can be
appointed in the case of a banking conpany having a share
capital on the application of nembers holding not |ess than
one-fifth of the sharesissued, and under s. 138(4) in the
case of any conpany on a report by the Registrar under s.
137(5). This section substantially corresponds to s. 235 of
the new Act.

The ot her sections of the old Act to which reference nmust be
made are ss. 140, 141 and 141A. Section 140(1) inposes upon
all persons who are. or have been officers of the company an
obligation to produce before the inspectors all  books and
docunents in their custody or power relating to the conpany.
Section 140(2) enpowers the inspector to exam ne on oath any
such person, meaning a person who i's or has been an | officer
of the company in relation to the business of the conpany
and to administer an oath to him ~Section 140(3) provides
that if a person refuses to produce a book or a docunent or
to answer any question he shall be |liable to a ‘fine not

exceeding Rs. 50 in respect of each offence. Section 141
provides that on the conclusion of an investigation the
i nspectors shall report their opinions to the Centra

Government, and shall forward a copy of their report to the
regi stered office of the conpany ; and it al so provides that
a copy of the said report can be delivered at their  request
to the applicants for the investigation. Then we have s.
141A which deals with the institution of prosecutions.
Section 141A(1) provides that if fromany report nmade under
S. 138 it appears to the Central Government that any person
has been guilty of any offence in relation to the conpany
for which heis crimnally liable the Central Governnent
shal | refer the
425

matter to the Advocate-Ceneral or the Public Prosecutor.
Section 141A(2) lays down that if the law officer who is
consul ted under (1) considers that there is a case in which
prosecution ought to be instituted he shal | cause
proceedings to be instituted accordingly-, That in brief is
the schene of the relevant provisions of the old Act.

We will now exam ne the scheme of the rel evant provisions of
the new Act. It has already been noticed that ss. 234 and
235 of the new Act are substantially simlar to ss. 137 and
138 of the old Act. Section 239 of the new Act provides for
the powers of the inspectors to carry on investigation into
the affairs of related conpanies or of managing agent or
associ at e. The sweep of the enquiry authorised by this
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section is very much wider than that under the corresponding
section of the old Act. Sub-section (1) of this section
authorises an inspector to investigate the affairs of a
conpany and al so the affairs of any other body corporate or
person specified in cls. (a) to (d) if he thinks it
necessary so to do. These clauses include several cases of
body corporate which nmmy have any connection direct or

indirect, immediate or renote, with the affair of the
conpany whose affairs are under investigation. It is
unnecessary for our purpose in the present appeal to
enunerate the said cases serially or exhaustively. It is

conceded that the three other persons who have been called
upon by respondent 1 to produce docunents and give evidence
fall within the purviewof s. 239. As a result of the
provi sions of s. 239(1) the inspector has to report not only
on the affairs of the conpany under investigation but also
on the affairs of other bodies or persons who have been
conpel l.ed to gi ve evidence and produce docunments during the
course of 'the-enquiry. The only safeguard provi ded against
a possible abuse of these extensive powers is that in the
case of —any body corporate or person referred to in cls.
(b)(ii), (b)(iii), (c)y or (d) of subs. (1) the inspector
shall not exercise his relevant power w thout first having
obtained the prior approval of +the Central Governnent
t her et 0.

Section 240 of the new Act inposes an obligation

426

on the corporate bodies and persons in respect of which or
whom investigation s authorised by s. 239 to produce al
books and papers and to give all assistance  in connection
with the said investigation; that is the result of s.
240(1). Section 240(2) enpowers the inspector to exam ne on
oath any of the persons referred to in sub-s. (1) in
relation to the relevant matters as specified. Secti on
240(3) deals with a case where a person refuses to conmply
with the obligation inposed on himby s. 240(1) or (2) ; and
it provides that in such a case the inspector nmay certify
the refusal under his hand to the court, and the court may
thereupon enquire into the case, hear wi tnesses who may be
produced against or on behalf of —the alleged offender
consi der any statenent which may be offered in defence, and
puni sh the offender as if he had been guilty of contempt of
the court. Section 240(4) deals with a case where the
i nspector thinks it necessary for the purpose of his
i nvestigation that a person whom he has no power to exam ne
on oath should be .exam ned, and it provides that in such a
case he may apply to the court, and the court may, if it
thinks fit, order that person to attend and be exam ned on
oath before it on any matter relevant to the investigation
This sub-section provides for the procedure to be followed
in exam ning such a witness. Section 240(5) |ays down that
notes of any exam nation under sub-s. (2) or (4) shall be
taken down in witing, and shall be read over to or by, and
signed by, the person exam ned, and may thereafter be used
as evidence against him Having thus nmde el aborat e
provisions for the production of docurments and evidence in
the course of the investigation by the inspector, s. 241
deal s with the inspectors’ report and provides t hat
i nspectors may, and if so directed by the Central Government
shall, make interimreports to that Governnent, and on the
concl usion of the investigation shall nmake a final report to
it. Section 241(2) provides for the supply of the copy of
the said report to the several parties concerned as
specified in cls. (a) to (e).

That takes us to s. 242 which deals wth prosecution.
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Section 242(1) provides inter alia that if from

427
any report mmde wunder a. 241 it appears to the Centra
CGovernment that any person has in relation to the conpany
been gquilty of any offence for which he is crimnally
liable, the Central Governnent may, after taking such |Iega
advice as it thinks fit, prosecute such person for the
offence, and it inposes on all officers, and agents of the
conpany, except those prosecuted, to give the Centra
CGovernment all assistance in connection with the prosecution
whi ch they are reasonably able to give. That broadly stated
is the position with regard to the relevant provisions of
the new Act.
M. Sastri has drawn our pointed attention to the fact that
the scope and nature of the enquiry authorised by the new
Act are very much wi-der than under the old Act, and he has
characterised the relevant  powers conferred on t he
i nvestigating inspectors as draconian. He, t her ef ore,
contends that unless it is established that these powers are
avai |l able to the inspector appointed under the relevant
provisions_  of the old Act the inmpugned notices nust be set
aside; and his argunent is that these powers are not
avail abl e to the inspector appointed under the old Act. The
decision of this question will depend mainly on the con-
struction of ss. 645 and 646 of the new Act.
Section 644 provides for the repeal ~ of  the enactnents
mentioned in Schedule XiI; the old Act is one of the
enactnments thus repealed. Odinarily the effect of the
repeal of the old Act would have been governed by the
provisions of s. 6 of the General C auses Act (10 of 1897),
but in the case of the new Act the applicationof the said
section is subject to the provisions of ss. 645 to 657 of
the Act; that is the effect of s. 658 which provides that
the mention of particulars in ss. 645 to 657 or in any other
provisions of this Act shall not prejudice the genera
application of s. 6 of the General C auses Act, 1897, wth

respect to the effect of repeals. ( In other words, though s.
6 of the General Causes Act will generally apply, its
application wll be subject to the provisions contained in
as. 645 to 657; this position is not disputed.

It is now necessary to consider s. 645. It reads thus:

55

428

" Not hi ng in this Act shall affect any order, rul e,
regul ati on, appoi ntnment, conveyance nortgage, deed, docunent
or agreenment rmade, fee directed, resol ution passed,

direction given, proceeding taken, instrument executed or
i ssued, or thing done, under or in pursuance of any previous

conpanies law, but any such order, rule, regulation
appoi nt nent , conveyance, nort gage, deed, docunent ,
agreenent, f ee, resol ution, directi on, prooceedi ng.
instrument or thing shall, if in force at the conmrencenent

of this Act, continue to be in force, and so far as it could
have been made, directed, passed, given, taken, executed,
i ssued or done under or in pursuance of this Act, shall have
effect as if nmde, directed, passed, given, taken, executed,
i ssued or done under or in pursuance of this Act."

The effect of this section is clear. |f an inspector has.
been appoi nted under the rel evant section of the old Act, on
repeal of the old Act and on coming into force of the new
Act, his appointnent shall have effect as if it was nmde
under or in pursuance of the new Act. Indeed it is comopn
ground that if s. 645 had stood alone and had not been
followed by s. 646 there would have been no difficulty in
hol di ng that the inspector appointed under the old Act could
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exercise his powers and authority wunder the rel evant
provisions of the new Act, and the inpugned notices would
then be perfectly valid. Incidentally we may refer to the
provisions of a. 652 in this connection. Under this section
any person appointed to any office under or by virtue of any
previ ous company | aw shall be deened to have been appointed
to that office under this Act.
It is, however, urged that the authority of the inspector
which is in dispute is governed by s. 646.
Thi s section provides:
"Nothing in this Act shall affect the operation of section
138 of the Indian Conpanies Act, 1913 (VIlI of 1913), as
respects inspectors, or ‘as respects the continuation of an
i nspection begun by inspectors, appointed before t he
comencement of this Act; and the provisions of this Act
shall apply to or in relation to a report of inspectors
appoi nted under the said section 138 as they apply to or in
relation to a report

429
of inspectors appointed under section 235 or 237 of this
Act . "
The argurment is that the expression nothing in this Act
i ncludes s. 645 and so s. 646 should be read as an exception
or proviso to s. 645; and if that is so, all matters covered
by s. 138 of the old Act nust continue to be governed by
the said Act and not' by any of the provisions of the new
Act . We are unable to accept this ar gument . In
appreciating the effect of the provisions of 's. 646 it is
necessary to bear in nmind that it occurs in that part of the
new Act which deals with repealsand savings: Sections 645
to 648 are the saving sections, and ordinarilyand in the
absence of any indication to the contrary these saving
cl auses should be read as i ndependent of, and in ‘addition
to, and not as providing exceptions to, one another. It is
significant that whereas s. 646 provides for the continuance
of the operation of s. 138 it does not make a corresponding
provision for the continuance of the operation of a. 140 of
the old Act which deals with the powers of the inspector to

call for books and to exam ne parti es. Besi des, it may
per haps not be accurate to suggest that having regard to the
provisions of s. 645, s. 646 is wholly redundant. It would

be possible to take the view that cases falling under s.
138(1) of the old Act are intended to be covered by s. 646
as they would not be covered by s. 645. 1In regard to the
case of a banking company covered by s. 138(1) s. 646 ~ will
cone into operation and that may be one of the reasons for
which s. 646 was enacted. It may be that the case of the
banki ng conpany may al so be covered by s. 35 of the Banking
Conpani es Act 10 of 1949, but since a. 138(1) applied to the
said case until the old Act was repealed the Legislature
may- have, as a matter of caution, thought it necessary to
provide for the continuance of the operation of s. 138 by
enacting s. 646. However that may be, we feel no difficulty
in holding that s: 646 should not be construed as a proviso
to s.645 but as an additional saving provision. The words
used in s. 645 are so clear, and the policy and object of
enacti ng the said provision are in our opi ni on SO
enphatically expressed, that it

430

woul d be unreasonable to hold that s. 646 was intended to
provide for such a radical exception to s. 645. Were the
Legi sl ature enacts a saving section as a matter of abundant
caution the argunment that the enactnent of the said section
was not wholly necessary cannot be treated as decisive or
even effective. Therefore, in our opinion, the H gh Court
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was right in comng to the conclusion that the inspector
appointed under s. 138(4) of the old Act nmust by |ega
fiction, which is authorised by s. 645, be deened to have
been appointed under s. 235 of the new Act, and if that is
so, respondent 1 had authority and power to issue the
i mpugned notices under s. 240 of the new Act. The chall enge
to the validity of the inpugned notices on the ground that
respondent 1 had no authority to issue the said notices
must, therefore, fail

That takes wus to the question as to whether the relevant
provisions of s. 240, which enmpower respondent 1 to issue
the rel evant notices by which the appellant was called upon
to give evidence and to produce docunents, offend against
the fundanmental constitutional right guaranteed by Art.
20(3). It has been strenuously urged before us that the
main object of the present investigation is to discover
whet her the appellant has commtted any of fenses, and so by
conpel ling himto give evidence and produce docunents he is
deni ed the constitutional protection agai nst sel f
i ncrim nation.

Article 20(3) provides that " no person accused of any
of fence shall be compelled to be a w tness against hinself
" It may be assumed that the appellant is being conpelled
to be witness against hinmself in the present proceedings;
but even so the question which arises for our decision is
whet her the appellant can be said to be a person who is

accused of any offence as required by Art. 20(3). M.
Sastri has contended that the words " person accused of any
of f ence " should not receive a narrow  or litera
construction; they should be liberally interpreted because.
the clause, in which they occur enshrines a  fundanenta
constitutional right and the scope and reach of ‘the said
right should not be unduly narrowed down.” In support of
this
431

general argument M. Sastri has naturally relied on the
hi stori cal background of the doctrine of protection / against
sel f-incrimnation; and he has strongly pressed into service
the decisions of the Suprene Court of the United States of
Amrerica dealing with the Fifth Anendrment to the Constitution
of the United States. The said Arendnent inter alia
provides that " no person shall be conpelled in any crimna
case to be a witness against hinself ". It would be noticed
that in terms the Arendnent refer to a crinminal case, ~and

yet it has received a very broad and |iberal interpretation
at the hands of the Supreme Court of the United States of
Aneri ca. It has been held that the said constitutiona
protection is not confined only to crimnal cases but it
extends even to civil proceedings (Vide: MCarthy V.
Arndstein(l)). As observed by M. Justice Blatchford in
Charl es Counsel man v. Frank Hitchcock (2) " it is inpossible

that the meaning of the constitutional provision can only be
that a person shall not be conpelled to be a w tness agai nst
hinself in a crimnal prosecution against hinself. It would
doubt| ess cover such cases but it is not limted to them
The object was to insure that a person should not be
conpel l ed, when acting as a witness in any investigation, to
give testinony which nmight tend to show that he hinself had
conmitted a crine. The privilege is linmited to crimna
matters, but it is as broad as the m schief against which it
seeks to guard ".

In support of his plea that a |liberal interpretation should
be put on an article which enshrines a fundanenta
constitutional right M. Sastri has also invited our
attention to the observation made by M. Justice Bradley in
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Edward A. Boyd and George H Boyd v. United States (3).
Says Bradley, J., " illegitimte and unconstitutiona
practices get their first footing in that way, nanely by
silent approaches and slight deviations fromlegal npdes of
pr ocedure. This can only be obviated by adhering to the
rule that constitutional provisions for the security of

person and

(1) (1924) 69 L. Ed. 158. (2) (1892) 35 L. Ed. 1110.
(3) (1886) 29 L. Ed. 746, 752.
432

property should be liberally construed The | earned judge
has al so added that any conpul sory di scovery by extorting
the party’'s oath, or conpelling the production of his
private books and papers, to convict himof «crime or to
forfeit his property, is contrary to the principles of a
free government, and is abhorrent to the instincts of an

Aner i can. It may suit the purposes of despotic power; but
it cannot abide the pure atnosphere of political liberty and
personal freedonf. In regard to this eloquent statenent of

the law.it nmay, however, be permissible to state that under
the English Law the doctrine of protection against self-
incrimnation has never been-applied in the departments of
Conpany Law and Insolvency Law. There is no doubt that
under s. 15 of the English Bankruptcy Act when a public
exam nation of a debtor is held he is conpelled to answer
all questions as the court nay put, or allowto be put to
him and that the answers given have to be signed by hi mand
can be used against himin evidence (Vide: In Re: Atherton
(1)); simlar is the position under s. 270 of' the English
Conpani es Act. However, the -general argunent for the
appellant is that in construing Art. 20(3) we may take sone
assistance fromthe broad and |iberal construction which has
been placed on the apparently narrow and |imted words used
in the Fifth Anendnent to the Constitution of the United
States of America.

Thus presented the argument is no doubt attractive, and its
validity and effectiveness would have had to be fully and
carefully examined if the question raised in the present
appeal had been a matter of first inpression - but the
construction of Art. 20 in general and Art. 20(2) and (3) in
particul ar has been the subject matter of sone decisions of
this Court, and naturally it is in the light of the previous
decisions that we have to deal with the nmerits of the
appel l ants case in the present appeal. |In Magbool~ Hussain
v. The State of Bonbay (2) this Court had occasion to
consi der the scope and effect of the constitutiona

guarantee provided by Art. 20(2). A person. against whom
pr oceedi ngs

(1) (1912) 2 K. B. 251.

(2) [1953] S.C.R 730.
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had been taken by the Sea Custonms Authorities under s. 167
of the Sea Customs Act and an order for confiscation of
goods had been passed was subsequently prosecuted before the
Presidency WMagistrate for-an offence under s. 23 of the
Forei gn Exchange Regul ati ons Act in respect of the sane act.

It was wurged on, his behalf that the proceedings taken
against him before the Sea Custons Authorities was a
prosecution and the order of confiscation passed in the said
proceedi ngs wag a puni shment, and. so it was argued that the
constitutional guarantee afforded by Art. 20(2) nade his
subsequent prosecution under s. 23 of the Foreign Exchange
Regul ation Act invalid. This plea was rejected. |In dealing
with the nmerits of the plea this Court had to consider the
meaning of the words " prosecuted and puni shed used in
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Art. 20(2). Article 20(2) provides that no person shall be
prosecut ed and puni shed for the sanme of fence nore than once,
and the question raised was whether the proceedings before
the Sea Custonms Authorities constituted prosecution, and
whet her the order of confiscation was puni shment under Art.

20(2). In construing Art. 20(2) this Court considered Art.
20 as a whole and exam ned the interrelation of the rel evant
terns used in the three clauses of the said article. " The
very wording of Art. 20 ", observed Bhagwati, J., " and the
words used therein" convicted ", " commission of the act
charged as an offence ", " be subjected to a penalty ", "
conm ssion of the offence ", " prosecuted and punished ", "

accused of any offence woul d indicate that the proceedi ngs
therein contenplated are of the nature of crimna
proceedi ngs before a court of lawor a judicial tribunal
and the prosecution in this context would nmean an initiation
or starting of proceedings of-a crimnal nature before a
court of law or~a judicial tribunal in accordance with the
procedure prescribed in the statute which creates the
of fence and regulated the procedure ". Having thus construed
Art. 20(2) inthe light of the relevant words used in the
different clauses of the saidarticle, this Court naturally
proceeded to enquire whether the Sea Customs Authorities
acted as a judicial tribunal in holding proceedi ngs
434
agai nst the person. /The schene of the rel evant pro. visions
of the Act was then examined, and it was held that the said
authorities are not a judicial tribunal with the result that
the "I adjudging ‘increased rate of duty or penalty and
confiscation" wunder the provisions of the said act did not
constitute a judgment —or order of a court -or  judicia
tribunal necessary for the purpose of supporting the plea of
doubl e jeopardy. 1In the result the conclusion of this Court
was that when the Custonms Authorities confiscated the gold
in question the proceedings taken did not amount to a
prosecution of the party nor did the order of confiscation
constitute a punishment as contenplated by Art. 20(2).
Thi s deci sion has been affirnmed by this Court in the case of
S. A Venkataranan v. The Union of India (1). In that case
an enquiry bad been nade agai nst the appellant Venkat araman
under the Public Servants (lnquiries) Act, 1850 (Act XXXV
of 1850) . On receiving the report of t he enquiry
conmi ssioner opportunity was given to the appellant under
Art. 311(2) to show cause, and, ultimately after
consultation with the Union Public Service. Conm ssion the
appel | ant was di sm ssed by an order passed by the President.
The order of dismssal was passed on Septenmber 17, 1953.
Soon thereafter on February 23, 1954, the police submtted a
char ge- sheet against himcharging himw th having comitted
of fenses under ss. 161/165 of the Indian Penal Code ’and s.
5(2) of the Prevention of Corruption Act. The validity of
the subsequent prosecution was chall enged by the appell ant
on the ground that it contravened the consti tutiona
guarantee enshrined in Art. 20(2). The appellant’s plea
was, however, rejected on the ground that the proceedings
t aken against him before the conm ssioner under t he
Inquiries Act did not anmount to a prosecution. The relevant
provisions of the said act were exam ned, and it was held
that in an inquiry under the said Act there is neither any
guestion of investigating an offence in the sense of an act
or omssion punishable by any law for the tinme being in
force nor is there
(1) [1964] S.C.R 1150.
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any question of inposing punishment prescribed by the |aw
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whi ch makes that act or omission an offence. Mikherjea, J.,
as he then was, who delivered the judgnent of the Court, has
referred to the earlier decision in the case of Magboo
Hussain (1), and has observed that " the effect of the said
decision was that the proceedings in connection wth the
prosecuti on and puni shment of a person nust be in the nature
of a crimnal proceeding before a court of law or a judicia
tribunal, and not before a tribunal which entertains a
departrental or an administrative enquiry even though set up
by a statute but which is not required by law to try a
matter judicially and on | egal evidence ". Thus these two
decisions can be said to have considered incidentally the
general scope of Art. 20 though both of themwere concerned
directly with the construction and application of Art. 20(2)
al one.

Article 20(3) was considered by the Full Court in M P
Sharma v. Satish Chandra, District Magistrate, Delhi (2).
The question about the scope and effect of Art. 20(3) was
raised in that case by a petition filed under Art. 32 of the
Consti tutiion. It appears that the Registrar of the Joint
Stock Conpanies, Del hi State, lodged information with the
I nspector-General, Delhi Special Police Establishnment,
against the petitioners alleging that they had comitted
several offenses punishable under the Indian Penal Code.
The lodging of /this information was preceded by an
investigation into the affairs of the petitioners’ conpany
whi ch had been ordered by the Central Governnent under a.
138 of the old Act, ‘and the report received at the end of
the said investigation indicated that a well-planned and
organi sed attenpt had been made by the petitioners to
m sappropriate and enbezzle the funds of the  conmpany by
adopti ng several ingenious nethods. Onreceipt of the said
First Information Report the District Magistrate ordered
investigation into the offenses and issued warrants for
si mul t aneous searches at as many as thirty four places. By
their petitions the petitioners contended that the search
warrants

(1) [1953] S.C.R 730. (2) [1954] s.C.R 1077

56
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were illegal and they prayed that the same may be quashed

as being in violation of Art, 20(3). The plea thus raised
by the petitioners was ultimately rejected on the ~ground
that the inpugned. searches did not violate the said
constitutional guarantee. Jagannadha das, J., who spoke for
the Court, observed that " since article 20(3) provides for
a constitutional guarantee against testinonial compulsion
its words should be liberally construed, and that there. was
no reason to confine the content of the said guarantee to
its barely literal inport ". He, therefore, held that the
phrase " to be a wtness means nothing nore -than to
furni sh evidence, and such evidence can be furni shed through
the lips or by production of a thing or of a document or in
other nopdes. He also pointed out that the phrase was " to
be a witness and not to appear as a witness " and so the
protection afforded was not nerely in respect of testinonia
conpul sion in the court roombut may well extend to conpe
testinmony previously obtained fromhim The conclusion of
the Court on this part of the construction was thus stated.
The constitutional guarantee " is available to a person
agai nst whom a formal accusation relating to the conm ssion
of an offence has been | eveled which in the normal course
may result in prosecution ; whether it is available to other
persons in other situations does not call for a decision in
this case ". Since the First Information Report bad been
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recorded against the petitioners in that case it followed
that the first test that a formal accusation relating to the
comm ssion of an offence nust have been |eveled was
sati sfied. The question which was then considered was
whether there was any basis in the Indian Law for the
assunption that a search or seizure of a thing or docunent
is initself to be, treated as conpelled production of the
same; and it was held that there would be no justification
for treating the said search or seizure as conpelled
production; that is why the challenge to the validity of the
search warrants issued against the petitioners was repell ed.
The effect of this decision thus appears to be that one of
the. essential conditions for invoking the constitutiona
guarantee enshrined in Art. 20(3)

437
is that a fornmal accusation relating to the comi ssion of an
of fence, which would normally lead to his prosecution,, nust
have been | eveled against the party who is being conpelled
to give evidence against hinself; and this conclusion, in
our opinionis fully consistent with the two ot her decisions
of this Court to which we have already referred
There are two other subsequent decisions of this’ Court to
which reference may be nmade. In Thomas Dana v. State of
Punjab (1), according tothe majority decision " prosecution
" in Art. 20(2)/ neans a proceeding 'either by way of
indictment or infornation in a crimnal court in order to
put an offender upon his trial. It would be noticed that
this conclusion is wholly consistent with the view taken by
this Court in the case of Magbool Hussain (2) ~and S. A
Venkat araman (3). I n-Mohammed Dastagir v. The State of
Madras (4) this Court had to consider Art. 20(3). The
appellant in that case had gone to the bungalow of the
Deputy Superintendent of Police to offer hima bribe which
was covered in a closed envelope with a request that he
m ght drop the action registered against him The police
of ficer threw the envel ope at the appellant who took it up.
Wiile the appellant was still in(the bungal ow he was asked
by the police officer to produce the envel ope and’ he took
out fromhis pocket sonme currency notes and placed them on
the table without the envel ope. The notes were then seized
by the police officer and a rubber stanp of his office was
pl aced on them On these facts it was urged that in relying
upon the evidence of conpelled production of notes the
prosecution had , violated the provisions of Art. 20(3). In
support of this contention the general observations nade by
this Court in the case of M P., Sharma(5), were -strongly
pressed into service. This Court, however, rejected the
appel lant’ s arguments and hel d that the prosecution did not
suffer fromany infirmty. On the facts it was found /that
though the offence had in fact been already committed
(1) [21959] Supp. 1 S.C R 274.
(2) [1953] S.C.R 730.
(3) [1954] S.C. R 1150.
(4 A I1.R 1960 S.C 756.
(5) [1954] S.C.R 1077.
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by the appellant, he had in fact not been accused of it at
the stage when the currency notes were produced by him it
was also held that it could not be said that he was
conpelled to produce the said currency notes, because he
m ght easily have refused to produce them ,and so there was
no occasion for himto invoke the constitutional protection
agai nst self-incrimnation.
VWhat then is the result of these decisions ? They show that
in determning the conplexion and reach of its respective
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sub-cl auses the general schenme of Art. 20 as a whol e nust be
considered, and the effect of the inter-action of the
rel evant words used 'in them nmust be properly appreciated.
Thus considered the constitutional right guaranteed by Art.
20(2) against double jeopardy can be successfully invoked
only where the- prior proceedings on which reliance is plac-
ed must be of a crimnal nature instituted or continued
before a court of law or a judicial tribunal in accordance
with the procedure prescribed in the statute which creates
the offence and regulates the procedure. It would be
noticed that the character of the said proceedings as well
as the character of the forum before which the proceedings
are initiated or conducted are treated as decisive in the
matter. Simlarly, for invoking the constitutional right
agai nst testinonial conpul sion guaranteed under Art. 20 (3)
it rmust appear that a fornmal accusation has been nmade
agai nst the party pleading the guarantee and that it relates
to the comm ssion of -an of fence which in the normal course
may result in prosecution. Here again the nature of the
accusation —and its probable sequel or consequence are
regarded as inportant.

Thus we go back to the question which we have already posed:
was the appellant accused of any offence at the time when
the i nmpugned notices were served on him? In answering this
guestion in the light of the tests to which we have just

referred it wll be necessary to deternmine the scope and
nature of the enquiry which the inspector undertakes under
s. 240 ; for, unless it is shown that an accusation of a

crime can be made in such an enquiry, the appellant’s plea
under Art. 20(3) cannot succeed. ~ Section 240
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shows that the enquiry which the inspector undertakes is in
substance an enquiry into the affairs - of the conpany

concer ned. Certain docunents are required to be furnished
by a conpany to the Registrar under the provisions of the
new Act. |If, on exam ning the said docunents, the Registrar

thinks it necessary to call for information or explanation
he is enmpowered to take the necessary action ‘under s.
234(1). Simlarly, under s. 234(7) if it is represented to
the Registrar on nmaterials placed before him by any
contributory or creditor or any other person interested that
the business of the conpany is carried on—in the nmanner
specified in the-said sub-section the Registrar proceeds to
nmake the enquiry. Thus the scope of the enquiry con-
templated by s. 234 is clear; wherever the Registrar has
reason to believe that the affairs of the conpany -are not
properly carried on he is enpowered to nake an enquiry into
the said affairs. Simlarly under s. 235 inspectors. are
appointed to investigate' the affairs of any conmpany and

report thereon. The investigation carried on by t he
i nspectors is no nore than the work of a fact-finding
conmi ssi on. It is true that as a result of the

i nvestigation nmade by the inspectors it may be discovered
t hat the affairs of the conmpany disclose not only
irregularities and nalpractice but also conm ssion of
of fenses, and in such a case the report would specify the
relevant. particulars prescribed by the circular in that
behal f If, after receiving the report, t he Centra
CGovernment is satisfied hat any person is guilty of an
offence for which he is crimnally liable, it may, after
taking legal advice, institute crimnal proceedings against
the offending person under s. 242(1); but the fact that a
prosecution nay ultimately be | aunched against the alleged
of fender will not retrospectively change the conpl exion or
character of the proceedings held by the inspector when he
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nmakes the investigation. Have irregularities been commtted
in managi ng the affairs of the conpany ; if yes, what is the
nature of the irregularities ? Do they amunt to the-
conmi ssion of an offence punishable under the crimnal |aw ?
If they do who is liable for the said offence? These and
440

such other questions fall within the purview of the ins-
pector’s investigation. The schene of the rel evant sections
is that the investigation begins broadly with a view to
exam ne the managenent of the affairs of the conpany to
find out whether any irregularities have been comitted
or not. In such a case there is no accusation, either
formal or otherw se, against any speci fied individual
there may be a general allegation that the affairs are
irregularly, inmproperly or illegally managed; but who would
be responsible for the affairs which are reported to be
irregularly nmanaged is a matter-which woul d be determ ned at
the end of the enquiry. At the comrencenent of the enquiry
and indeed throughout its proceedings there is no accused
person, no accuser and no accusati on agai nst anyone that he
has committed an offence. ~In our opinion a general enquiry
and investigation into theaffairs of the conpany thus
contenpl ated cannot be regarded as an investigation which
starts with an accusation contenplated in Art. 20(3) of the

Constitution. In/ thi's connection it 1is necessary to
renmenber that the relevant sections of the Act appear in
Par t Vi which generally deals wth managenent and

admini stration of the companies.

It is well-known, « that the provisions of the Act are
nodeled on the corresponding provisions of the English
Conpanies Act. It would, therefore, be useful to refer to
the observations made by the House of Lords in describing
the character of the enquiry held under the corresponding
provisions of the English Act in the case of Hearts of Gak
Assurance Co. v. Attorney General (1). |In that case Lord
Thankerton said " it appears.to ne to be clear that the
object of the exam nation is nerely to recover information
as to the conpany's affairs and that it is in no” sense a
judicial proceeding for the purpose of trial of an offence;
it is enough to point out that there are no parties before
the inspector, that he al one conducts the enquiry, and that
the power to examne on oath is confined to the officers,
nmenbers, agents and servants of the conpany ". W ought,
however, to add that the |ast

(1) 1932 A C. 392.
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observation is no longer true about the inspector’s powers
under s. 240 of the new Act. In the sane case  Lord
Macm |l an observed that " the object of the enquiry

mani festly is that the Conmi ssioner may either by  hinself
directly or through the nmediumof a delegate obtain the
i nformati on necessary to enable him to decide what ‘action

if any, he should take. The cardinal words of the section
are those which enpower the Commi ssioner or his inspector to
examine into and report on the affairs of the society "

Thus it is clear that the exam nation of, or investigation
into, the affairs of the conpany cannot be regarded as a
proceedi ng started against any individual after framing an
accusation against him Besides it is quite likely that in
some cases investigation nmay disclose that there are no
irregularities, or if there are they do not anbunt to the

conmi ssion of any offence; in such cases there would
obviously be no occasion for the Central Government to
institute crimnminal proceedings under s. 242(1). Ther ef or e,

in our opinion, the Hi gh Court was right in holding that
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when the inspector issued the inpugned notices against the
appel | ant the appellant cannot be said to have been accused
of any offence; and so the first essential condition for the
application of Art. 20(3) is absent. W ought to add that
in the present case the sane concl usion would follow even if
the <clause "accused of any offence " is interpreted nore
liberally than was done in the case of M P. Sharma (1),
because even if the expression 'accused of any offence" is
interpreted in a very broad and liberal way it is clear that
at the relevant stage the appellant has not been, and in | aw
cannot be, accused of any offence. Thus the tests about the
character of the proceedings and the forum where the
proceedings are initiated or intended to be taken are also
not satisfied; but, as we have already indicated, such a
broad and liberal interpretation of the relevant expression
does not appear to be consistent with the tenor and effect
of the previous decisions of this Court.

It is true that in his report the Registrar has nmade

(1) [1954] S.C R 1077.
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certain allegations on which M. Sastri has relied. He
contends that the statenents in the report do amunt to
al l egations of comrission of offenses by the appellant.
What the Registrar has stated in his report in this
particular case cannot be relevant or naterial in deciding
the vires of the inpugned section. The vires of the section
can be determ ned only by examning 'the relevant schene of
the Act, and we have already Been that such an exam nation
does not assist the appellants contention that Art. 20(3) is
contravened. Besides; what the Registrar has stated in his
report can hardly anmount to an accusation -against the
appellant; it is a report submtted by himto the Centra

CGovernment, and it is only intended to enable the Centra

CGovernment to decide whether it shoul d appoint an inspector.
It is not as if the investigation before the inspector
begins on the basis that the Registrar is the conplainant
who has nmmde an accusation against the appellant, /or that
the function of the investigation is to find out whether the
said accusation is proved or not.  As we have already seen
an enquiry wunder s. 240 may require a |arge nunber of
persons to give evidence or produce documents but it cannot
be said that any accusation is nade agai nst any of the -said
per sons. In fact three persons have been served wth
simlar notices in the present enquiry which shows that the
i nspector desires to obtain relevant evidence fromthem as
from the appellant. How can it be said that an accusation
has been made against the said three persons,  and that
incidentally helps to bring out the real character and scope
of the enquiry. Therefore we do not think that the state-
nents made in the Registrar’s report, on which M.  Sastri

relies can really assist us in deciding the question of the

vires of s. 240. It is also significant that the appellant
has not challenged the validity of the inpugned notices on
any ground rel atable to, or based on, the said report. The

challenge is founded on. the broad and general ground that
S. 240 offends agai nst Art. 20(3).

W nmay incidentally add that it was in support of his
argunent based on the Registrar’'s report that
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M. Sastri sought to rely on the decision of the Calcutta
H gh Court in Collector of Custons v. Calcutta Mdtor and
Cycle Co. (1). In that case certain notices had been issued
under s. 171A of the Sea Custons Act to certain persons to
appear before the custons officials and to produce certain
docunents. The High Court took the viewthat " it appeared
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from the accusations nmade in the search warrants at the
i nstance" of the custons authorities and those nade in one
of the notices by the custons authorities thenselves, that
the accusations of criminal offenses could not be excluded "
; and so it was held that the requirements of Art. 20(3)
were satisfied and the protection under the said article was
available to the persons concerned. |In our opinion this
deci si on does not assist the appellant. It proceeded on the
finding that accusations of crinminal offenses could be held
in substance to have been nade against the per sons
concerned, and it dealt with the other points of |aw on that
assunpti on. That being so, we think it unnecessary to
di scuss or consider the said decision. Qur concl usi on

therefore, is that s. 240 does not offend against Art. 20(3)
of the Constitution.

That still |eaves the challenge to the vires of the said
section under Art. 14 of the Constitution, though we ought
to add that M. Sastri did not seriously press his case
under 'Art. 14, and we think rightly. The argunent under
Art. 14 proceeds on famliar lines. It is urged that the
ordinary —protection afforded to wi tnesses under s. 132 of
the |Indian Evidence Act as well as the protection afforded
to accused persons under s. 161(1) and (2) of the Crimna

Procedure Code, have been denied to the appellant in the
i nvestigation which respondent 1 is carrying on in regard to
the affairs of his conpany, and that violates equality
before the law. The scope and effect of Art. 14 have been
considered by this Court frequently.: 1t has been repeatedly
held that what Art. 14,prohibits is class legislation; it
does not, however,, forbid reasonable classification for the

purpose of legislation. 1f the classification on which
| egislation is based is founded
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on an intelligible differentia which distinguishes  persons
or things that are grouped together fromothers |left out of
the group, and if the differentia'has a rational relation to
the object sought to be achieved, then the classification
does not offend Art. 14 (Vide: Shri- RamKrishna Dalma v.
Justice Tendolkar (1)). Nowin the light of this test how
can it be said that the classification made by ss. 239 and
240 offends Art. 14 of the Constitution ? A conpany is a
creature of the statute. There can be no doubt that one of
the objects of the Companies Act is to throw open to al

citizens the privilege of carrying on business with Linited
liability. Inevitably the business of the company has to be
carried on through human agency, and that sonetinmes gives
rise toirregularities and mal practice in the managenent of
the affairs of the conmpany. |If persons in charge of the
managenent of conpanies abuse their position and make
personal profit at the cost of the creditors, contributories
and others interested in the conmpany, that raises a problem
which is very much different fromthe problem of ordinary
m sappropriation or breach of trust. The interest of the
conpany is the interest of several persons who constitute
the conpany, and thus persons in managenent of the affairs
of such conpanies can be classed by themselves as distinct
from other individual citizens. A citizen can and my
protect his own interest, but where the financial interest

of a large nunmber of citizens is left in charge of persons
who nmanage the affairs of the conpanies it would be
legitimate to treat such conpanies and their managers as a
class by thenselves and to provide for necessary safeguards
and checks agai nst a possi bl e abuse of power vesting in the
managers. If the relevant provisions of the Act dealing
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with enquiries and investigations of the affairs of the

conpani es are considered fromthis point of view there would

be no difficulty in holding that Art. 14 is not violated

either by s. 239 or s. 240 of the new Act.

The result is the appeal fails and is dismssed with costs.
Appeal dism ssed.

(1) [1959] S.C R 297.
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