http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 1 of 9

CASE NO. :
Appeal (crl.) 664 of 2002

PETI TI ONER
S.M S. Pharmaceuticals Ltd

RESPONDENT:
Neeta Bhall a & Anr

DATE OF JUDGVENT: 20/02/2007

BENCH
S.B. Sinha & Markandey Katju

JUDGVENT:
JUDGMENT

S.B. Sinha, J.

Appel  ant herein is a conpany registered and incorporated under the
Conpani es Act. Respondent No. 1 was a Director of a conpany known as
Ms. Direct Finance and Investrment Ltd., New Delhi. She allegedly
submitted her resignation on 15.04. 1994.

Agai nst the said conpany, the Managi ng Director thereof, Respondent
No. 1 herein as also another director, a conplaint petition was filed by the
appel | ant al | egi ng that the Conpany represented by its Managi ng Director
had called for inter-corporate deposit for a short period of 15 days to the
extent of rupees two crores and to such-a proposal it agreed. The rate of
interest for such deposit was stipulated at 25% per ‘annum t heref or payabl e
within 15 days. A promi ssory note was executed by the accused No. 2 on
behal f of the Conpany. The date of maturity of the said deposit was fixed
on 15.03.1995. Upon expiry of the period of deposit, the accused \026
Conpany represented by its Managing Director allegedly issued a cheque
for a sumof rupees two crores as also a cheque for a sumof-Rs. 1,58, 219.00
and anot her cheque for a sumof Rs. 8, 33,334.00 drawn on Canara Bank
Janpath, New Del hi. Al the cheques were dated 15.08.1996. The cheques
for Rs. 8,33,334.00 and Rs. 1,58,219.00 represented the interest part on the
deposit of rupees two crores for 15 days. The said cheques upon
presentation were di shonoured on the ground of insufficient funds. It stands
accepted that a notice dated 21.09.1996 was issued by the appellant asking
the accused No. 1 \026 Conpany to pay the said sum The said notice was
served upon the accused Nos. 2 and 3, viz., the Managi ng Director and
another Director of the Conpany. Respondent No. 1 who was arrayed as the
accused No. 4 in the conplaint petition was however not served with any
notice. The address of Respondent No. 1 herein \026 accused No. 4 was shown
as the Director of the Conpany being resident of 353, Bhera Enclave, CQuter
Ri ng Road, Del hi \026 110 041. W may, however, notice that in the conplaint
petition her address had been shown to be Quter R ng Road, Paschin Vihar
Del hi \026 110 041.

In the conplaint petition the allegations nade inter alia are as under

"The Accused No. 1 is a duly incorporated
Conpany, having its registered office at the
address mentioned above, represented by the
Director, Accused no. 2. The accused No. 3 and 4
are also the Directors of the Accused No. 1
conpany and the accused 2 to 4 are actively

i nvol ved in the nanagenent of the affairs of the
Accused No. 1 Company."
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Appel lant along with the said conplaint petition annexed a purported
resol ution dated 15.02.1995 authorizing the Managing Director of the
Conpany to execute the promi ssory note which reads as under

"RESOVED THAT the Conpany to avail an Inter

Cor porate Deposit of Rs. 2 Crores (Rupees Two
Crores Only) for 15 days @25% p.a. from Reddy
Nagar, Hyderabad and that M. Rajiv Anand,
Director be and is hereby authorized to sign and
execut e Demand Prom ssory Note, Post Dated
Cheques and ot her docunents as may be required

by Ms. SM5 Pharmaceuticals Ltd. on behalf of the
Conpany and deliver the same to Ms. SM5

Phar maceuticals Ltd

RESOVED FURTHER THAT M. Rajiv Anand

Director of the Conpany be and i s hereby

aut hori zed to affix common seal of the Conpany

on such docunent s and papers -as may be required
in this connection pursuant to the Articles of

Associ ation of the Conpany."

In the said proceedings, a petition for discharge was filed by
Respondent No. 1 which was rejected by the learned Trial Judge. A revision
petition filed thereagainst was al so di sm ssed by the | earned Sessi ons Judge.
An application under Section 482 of the Code of Crininal Procedure was
filed questioning the said orders which, however, was permitted to be
wi t hdrawn by the Hi gh Court stating:

"The | earned counsel for the petitioner seeks | eave
of the Court to withdraw this application. ~ The
same shall accordingly stand di sm ssed as

wi t hdr awn.

Leave granted to the petitioner to avail the
renedies if any available to himin | aw

The trial Court shall expeditiously dispose of the
matter in accordance with aw. The Trial Court is
directed not to grant any unreasonabl e
adjournnents to any of the parties to the

proceedi ngs. "

Anot her di scharge application was filed which was di sm ssed on
03.08.2000. The application for quashing of thel proceeding was filed
thereafter.

The Hi gh Court by reason of the inpugned judgnent opining that ‘the
al | egations contained in the conplaint petition as agai nst Respondent No. 1
are vague and indefinite and do not satisfy the requirenents of |aw as
contained in Section 141 of the Negotiable Instruments Act (for short "the
Act"), held that no case had been nade out for issuance of any summons
agai nst her. As regards the contention raised by the appellant herein that the
i nvol venent of Respondent No. 1 in the affairs of the Conmpany is evident
fromthe resolution dated 15.02.1995, the H gh Court opined that the sane
by itself did not disclose comm ssion of any of fence on the day of
conmi ssion of the offence.

Appel l ant has filed the appeal aggrieved by the said judgment.

Requi renments of |aw for proceeding against the Directors of the
Conpany for their purported constructive liability came up for consideration
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in this case before a Division Bench of this Court, wherein the foll ow ng

guesti ons were posed:

"(a) Whether for purposes of Section 141 of the
Negoti abl e I nstruments Act, 1881, it is sufficient if
the substance of the allegation read as a whol e
fulfil the requirenments of the said section and it is
not necessary to specifically state in the conpl aint
that the person accused was in charge of, or
responsi ble for, the conduct of the business of the
conpany.

(b) Whether a director of a conpany woul d be

deened to be in charge of, and responsible to, the
conpany for conduct of the business of the

conpany and, therefore, deenmed to be guilty of the

of fence unl ess he proves to the contrary.

(c) Bven if it is held that specific avernents are
necessary, whether in-the absence of such

averments 't he signatory of the cheque and or the
nmanagi ng 'directors or joint managi ng director who
adnm ttedly woul'd be in charge of the conpany and
responsi ble to the conpany for conduct of its

busi ness coul d be proceeded against."

Havi ng regard to the inmportance of the questions, the matter was
referred to a 3-Judge Bench of this Court. Upon noticing the riva
contentions of the parties as also the precedents operating in the field,
guesti ons were answered by the | arger bench in the follow ng terns:

"19. In view of the above discussion, our answers
to the questions posed in the reference are as
under :

(a) It is necessary to specifically aver-in a
conpl ai nt under Section 141 that-at the time the
of fence was commtted, the person accused was in
charge of, and responsi ble for the conduct of

busi ness of the conpany. This avernment is an
essential requirenent of Section 141 and has to be
made in a conplaint. Wthout this avernment being
made in a conplaint, the requirements of Section
141 cannot be said to be satisfied.

(b) The answer to the question posed in sub-para
(b) has to be in the negative. Merely being a
director of a conpany is not sufficient to nmake the
person |iabl e under Section 141 of the Act. A
director in a conpany cannot be deened to be in
charge of and responsible to the conpany for the
conduct of its business. The requirenent of Section
141 is that the person sought to be nade |iable
shoul d be in charge of and responsible for the
conduct of the business of the conpany at the
relevant time. This has to be averred as a fact as
there is no deened liability of a director in such
cases.

(c) The answer to Question (c) has to be in the
affirmati ve. The question notes that the managi ng
director or joint managi ng director would be
admttedly in charge of the conpany and
responsi ble to the conpany for the conduct of its
busi ness. Wen that is so, holders of such positions
in a conpany becone |iabl e under Section 141 of
the Act. By virtue of the office they hold as
managi ng director or joint managi ng director,
these persons are in charge of and responsible for

t he
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the conduct of business of the conmpany. Therefore,
they get covered under Section 141. So far as the
signatory of a cheque which is dishonoured is
concerned, he is clearly responsible for the
incrimnating act and will be covered under sub-
section (2) of Section 141."

The Bench, however, referred the matter back to the Division Bench
for determ nation on nerit. The matter is, thus, before us.

M. P.S. Mshra, |earned senior counsel appearing on behalf of the
appel l ant, would submit that the avernments nade in paragraph 2 of the
conplaint petition are sufficient to attract the provisions of Section 141 of
the Act inasnmuch as the involvermrent of Respondent No. 1 insofar as the
managenent of the affairs of the Conpany is concerned is evident fromthe
docunent s appended to the conplaint petition

The | earned counsel brought to our notice that the well-settled
principle of law that for the purpose of attracting the provisions of Section
141 of the Act, it is not necessary to reproduce the exact wordi ngs of the
statute and submitted that the involvenent of an accused as a Director of a
Conpany bei ng i ncharge of or responsible to the conduct of the Conpany
must be gathered fromthe other avernents nmade in the conplaint petition as
al so the documents appended thereto.

It was submitted that for the said purpose, the term "managenent"
shoul d be given its ordinary or dictionary meani ng which would include the
act or manner of managi ng, controlling or conducting.

M. Ranjit Kumar, |earned senior counsel appearing on behal f of
Respondent No. 1, on the other hand subnitted that no allegation has been
nmade as agai nst Respondent No. 1 herein-in the conplaint petition which
satisfies the requirements of Section 141 of the Act but as woul d appear
fromthe facts of the case that she had no role to play in conm ssion of the
of fence at all

Section 141 of the Act does not say that a Director of a Conpany shal
automatically be vicariously liable for comm ssion'of an of fence on behal f
of the Conpany. What is necessary . is that sufficient averments should be
made to show that the person who is sought to be proceeded against on the
prem se of his being vicariously liable for comission of an of fence by the
Conpany must be incharge and shall al so be responsible to the Conmpany for
the conduct of its business.

By reason of the said provision, a legal fiction has been created. The
| arger Bench in this case [since reported in (2005) 8 SCC 89] categorically
hel d:

"11. A reference to sub-section (2) of Section 141
fortifies the above reasoni ng because sub-section
(2) envisages direct involvenment of any director,
manager, secretary or other officer of a conpany

in the comm ssion of an offence. This section
operates when in a trial it is proved that the offence
has been commtted with the consent or

connivance or is attributable to neglect on the part
of any of the hol ders of these offices in a conpany.
In such a case, such persons are to be held liable.
Provi si on has been made for directors, nanagers,
secretaries and other officers of a conpany to

cover themin cases of their proved invol venent.

12. The conclusion is inevitable that the liability
ari ses on account of conduct, act or onission on
the part of a person and not nerely on account of
hol ding an office or a position in a conpany.
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Therefore, in order to bring a case within Section
141 of the Act the conplaint nmust disclose the
necessary facts which nmake a person liable."

Referring to this Court’s earlier decisions in KP.G Nair v. Jinda
Ment hol India Ltd. [(2001) 10 SCC 218] and Monaben Ket anbhai Shah and
Anot her v. State of Gujarat and Others [(2004) 7 SCC 15], it was stated:

"18. To sumup, there is al nbst unani nous judicia
opi nion that necessary averments ought to be
contained in a conplaint before a person can be
subjected to crimnal process. Aliability under
Section 141 of the Act is sought to be fastened

vi cariously on a person-connected with a conpany,
the principal accused being the conpany itself. It
is a departure fromthe rule in crimnal |aw against
vicarious liability. A clear case should be spelled
out in'the conplaint against the person sought to
be made |'iable. Section 141 of the Act contains the
requi renents for making a person|liable under the
said provision. That the respondent falls within the
paranmeters of Section 141 has to be spelled out. A
conpl aint has to be exanmined by the Magistrate in
the first instance /on the basis of avernments
contained therein. If the Magistrate is satisfied that
there are averments which bring the case within
Section 141, he would issue the process. W have
seen that merely being describedas a director in a
conpany is not sufficient to satisfy the

requi renent of Section 141. Even a non-director

can be liable under Section 141 of the Act. The
avernents in the conplaint would al so serve the
purpose that the person sought to be nmade |iable
woul d know what is the case which is all eged

against him This will enable himto neet the case
at the trial."

In terms of Section 138 of the Act, a conplaint petition alleging an
of fence thereto nmust denonstrate that the follow ng ingredients exist that:

(1) a cheque was issued;

(ii) the same was presented;

(iii) but, it was dishonoured;

(iv) a notice in terns of the said provision was served on the person
sought to be made liable; and

(v) despite service of notice, neither any payment was nade nor ot her

obligations, if any, were conplied with within fifteen days from
the date of receipt of the notice.

The liability of a Director nust be deternined on the date on which
the offence is commtted. Only because Respondent No. 1 herein was a
party to a purported resolution dated 15.02.1995 by itself does not lead to an
i nference that she was actively associated with the nmanagenment of the affairs
of the Conpany. This Court in this case has categorically held that there
may be a | arge nunmber of Directors but sone of them nay not associate
thensel ves in the managenent of the day to day affairs of the Conpany and,
thus, are not responsible for conduct of the business of the Conpany. The
avernents nmust state that the person who is vicariously liable for
conmi ssion of the offence of the Conpany both was incharge of and was
responsi ble for the conduct of the business of the Conpany. Requirenents
| aid down therein nust be read conjointly and not disjunctively. Wen a
legal fiction is raised, the ingredients therefor nust be satisfied.

If the complaint petitionis read inits entirety, the same would show
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that the only person who was actively associated in the matter of obtaining

| oan, signing cheques and other affairs of the conpany which would lead to
comm ssion of the alleged of fence was the accused No. 2. By reason of the
purported resolution dated 15.02.1995, whereupon strong reliance has been

pl aced by M. Mshra, only the accused No. 2 was authorized to do certain
acts on behal f of the Conpany. The cheques were issued on 15.08. 1996,

i.e., after a period of 17 nonths fromthe date of the said resolution. As is
evident fromthe avernments made in the conplaint petition, the cheques
represented the amount of interest payable for a total period of 15 days only
cal cul ated at the rate of 25% per annum on the amount of deposit, viz.,
rupees two crores.

The High Court has gone into the matter at sone |length. The High
Court found that the resolution by itself did not constitute an offence even
assum ng that the sane bore the signature of Respondent No. 1 (although the
genui neness t hereof was disputed).

On a plain reading of the averments made in the conplaint petition
we are satisfied that the statutory requirenments as contenpl ated under
Section 141 of the Act were not satisfied.

Thi s aspect of the nmatter has recently been considered by this Court in
Sabi tha Ramanurthy & Anr. v. R B.S. Channabasavaradhya [ 2006 (9)
SCALE 212], wherein it was hel d:

"A bare perusal of the conplaint petitions
denonstrates that the statutory requirenents
contained in Section 141 of the Negotiable
I nstrunments Act had not been conplied with. It
may be true that it is not necessary for the
conpl ainant to specifically reproduce the wordings
of the section but what is required is a clear
statement of fact so as to enable the court to arrive
at a prima facie opinion that the accused are
vicariously liable. Section 141 raises a |lega
fiction. By reason of the said provision, a person
al t hough is not personally liable for comm ssion of
such an offence would be vicariously |iable
therefor. Such vicarious liability can be inferred
so far as a conpany regi stered or incorporated
under the Comnpanies Act, 1956 is concerned only
if the requisite statenents, which are required to be
averred in the conplaint petition, are nmade so as to
nmake the accused therein vicariously liable for the
of fence conmitted by the conpany. Before a
person can be nmade vicariously liable, strict
conpliance of the statutory requirenents would be
insisted..."

Yet again in Saroj Kumar Poddar v. State (NCT of Del hi) and Anr.
[ 2007 (2) SCALE 36], the said legal principle was reiterated stating:

"Apart fromthe Company and the appellant,
as noticed hereinbefore, the Managi ng Director
and all other Directors were al so made accused.
The appel |l ant did not issue any cheque. He, as
noti ced herei nbefore, had resigned fromthe
Directorship of the Conpany. It may be true that
as to exactly on what date the said resignati on was
accepted by the Company is not known, but, even
ot herwi se, there is no avernment in the conplaint
petitions as to how and in what manner the
appel | ant was responsi ble for the conduct of the
busi ness of the Conpany or otherw se responsible
to it inregard to its functioning. He had not issued
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any cheque. How he is responsible for di shonour

of the cheque has not been stated. The allegations
made in paragraph 3, thus, in our opinion do not
satisfy the requirenents of Section 141 of the
Act . "

A faint suggestion was made that this Court in Saroj Kunar Poddar
(supra) has laid down the | aw that the conplaint petition not only nust
contain avernents satisfying the requirements of Section 141 of the Act but
must al so show as to how and in what manner the appellant was responsible
for the conduct of the business of the conpany or otherw se responsible to it
inregard to its functioning. A plain reading of the said judgnment woul d
show that no such general l|law was |aid down therein. The observations
were made in the context of the said case as it was dealing with a contention
that al though no direct avernent was nade as agai nst the appellant of the
said case fulfilling the requirenents of Section 141 of the Act but there were
ot her avernments whi ch -would show that the appellant therein was |iable
t herefor.

We, therefore, are of the opinion that the judgnent of the Hi gh Court
cannot be faulted.

Anot her subm ssion of M. Mshra was that the second application
was not maintainable. “Such a question had not been raised before the High
Court. Even otherw se, the H gh Court was not denuded fromexercising its
i nherent jurisdiction in a matter of this nature. The principles of res judicata
are not attracted.  Reliance placed by M. Mshra on Sinrikhia v. Dolley
Mukherj ee and Chhabi. Mukherjee and Another [(1990) 2 SCC 437] is
m spl aced. The question which arose for consideration therein was as to
whet her despite dismssal of an earlier application a second application
woul d be mmi ntai nabl e which would virtually anount ‘to review of the earlier
order which would be contrary to the spirit of Section 362 of the Code of
Crimnal Procedure. It was held:

"7. The inherent jurisdiction of the H gh Court
cannot be invoked to override bar (of review

under Section 362. It is clearly stated in Soora;
Devi v. Pyare Lal, that the inherent power of the
court cannot be exercised for doing that which'is
specifically prohibited by the Code. The lawis
therefore clear that the inherent power cannot be
exerci sed for doing that which cannot be done on
account of the bar under other provisions of the
Code. The court is not enpowered to reviewits
own deci sion under the purported exercise of

i nherent power. W find that the inpugned order
in this case is in effect one reviewing the earlier
order on a reconsideration of the same material s.
The High Court has grievously erred in doing so.
Even on nerits, we do not find any compelling
reasons to quash the proceedings at that stage."

We have noticed the previous order passed by the Hi gh Court. The
Hi gh Court gave liberty to Respondent No. 1 to agitate the matter once
again. Respondent No. 1 nerely took recourse thereto. Equally m splaced
is the judgnment of this Court in Rajinder Prasad v. Bashir and Qhers [(2001)
8 SCC 522]. Although therein it was held that when an earlier revision
application under Section 397 of the Code of Crimnal Procedure has been
di sm ssed, as not pressed, a second application under Section 482 thereof for
grant of same relief should not have been entertained, this Court opined:

"8. We are of the opinion that no specia
ci rcunmst ances were spelt out in the subsequent
application for invoking the jurisdiction of the
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H gh Court under Section 482 of the Code and the
i mpugned order is |liable to be set aside on this
ground al one. "

It is, therefore, an authority for the proposition that the Hi gh Court is
not completely denuded of its power to exercise inherent jurisdiction for the
second tine.

Furthernore, this court therein also went into the merit of the matter.
In this case, not only the nerit of the matter had been gone into by the H gh
Court as also by this Court, the questions raised in the petition had been
referred to a |larger Bench for obtaining an authoritative pronouncenent. It
is, therefore, too late in the day for the appellant to contend that the
application under Section 482 of the Code of Crimnal Procedure was not
mai nt ai nabl e.

We may, however, notice that this Court in Superintendent and
Renenbrancer of Legal Affairs, Wst Bengal v. Mhan Singh and O hers
[ (1975) 3 /SCC 706] held that when there is a changed set of circunstances, a
second applicati on under Section 561A of the Code of Crininal Procedure
woul d be naintai nabl e stating:

"2. The mmin question-debated before us was

whet her the Hi gh Court had jurisdiction to make

the order dated April 7, 1970 quashing the
proceedi ng agai nst Respondents 1, 2 and 3 when

on an earlier application made by the first
respondent, the Hi gh Court had by its order dated
Decenmber 12, 1968 refused to quash the

proceeding. M Chatterjee on behalf of the State
strenuously contended that the H gh Court was not
conpetent to entertain the subsequent application
of Respondents 1 and 2 and nake the order dated
April 7, 1970 quashing the proceeding, because

that was tantamount to a review of its earlier order
by the Hi gh Court, which was outside the
jurisdiction of the High Court to/do. He relied on
two decisions of the Punjab and Orissa High

Courts in support of his contention, nanely,

Hoshi ar Singh v. State and Nandeo Sindhi v.

State. But we fail to see how these deci sions can
be of any help to himin his contention. They dea
with a situation where an attenpt was nmde to
persuade the H gh Court in exercise of its
revisional jurisdiction to reopen an earlier order
passed by it in appeal or in revision finally

di sposing of a crimnal proceeding and it was held
that the H gh Court had no jurisdiction to revise its
earlier order, because the power of revision could
be exercised only agai nst an order of a subordinate
court. M Chatterjee also relied on a decision of
this Court in U J.S Chopra v. State of Bonbay
where N. H Bhagwati, J., speaking on behal f of
hinself and Imam J., observed that once a

j udgrment has been pronounced by the H gh Court
either in exercise of its appellate or its revisiona
jurisdiction, no review or revision can be
entertai ned agai nst that judgnment and there is no
provision in the Crimnal Procedure Code which
woul d enable the H gh Court to review the sanme or
to exercise revisional jurisdiction over the sane.
These observations were sought to be expl ai ned by
M  Mukherjee on behal f of the first respondent by
sayi ng that they should not be read as |ayi ng down
any general proposition excluding the applicability
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of Section 561-A in respect of an order made by
the Hi gh Court in exercise of its appellate or
revisional jurisdiction even if the conditions
attracting the applicability of that section were
satisfied in respect of such order, because that was
not the question before the Court in that case and
the Court was not concerned to inquire whether the
Hi gh Court can in exercise of its inherent power
under Section 5 61 A review an earlier order made
by it in exercise of its appellate or revisiona
jurisdiction...”

For the reasons aforenentioned, we do not find any error whatsoever
in the inpugned judgnent. The appeal is dismssed with costs. Counsel’s
fee assessed at Rs. 10,000/ -.




