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ACT:

Code of Cvil Procedure (Act 5 of 1908),ss.47, 105 (2),
021, rr.1 and 2 (as inforce in Allahabad), O 41, r. 23
and O 43, r. 1 (u)-Scope of-Application by judgment debtor
under O 21, r. 2-Question of limtation decided and matter
remanded regarding factum of paynents--Decision by both
subordinate courts 'in favour of judgment debtor--Wether
guestion as to payments were in _accordance with O 21, r. 1,
C.P. C. could be gone.into by H gh Court in second appeal

HEADNOTE

The respondent, who was the landlord wunder whom the
appel lant was a tenant, obtained a decree for eviction and
damages against the appellant. The respondent filed an

execution application on July 19, 1960. In answer to it the
appel lant flied objections by initiating proceedi ngs’ under
O 21, r. 2(2) CP.C on Septenber 3, 1960. In that
applicati on, the appellant alleged that there was a

conprom se between the parties on July 25, 1957 that in
pursuance of the conprom se he made various paynments and
that the | ast of the paynents was nade on June 16, 1960, and
prayed for recording an adjustnment of the decree.” The'tria
court, however, held that as the conpronise was entered into
on July 25, 1957 the period of limtation for filing the
application would start fromthat date, and since the
application was filed beyond 90 days fromthat date, it' was
barred by limtation. The trial court disnssed t he
application on that sole ground, without investigating into
the truth of the conprom se or the paynments. On appeal, the
appel l ate court accepted the contention of the appellant
that if he was able to establish that be bad made the Il ast
paynment on June 16, 1960 the period of limtation of three
nonths for filing an application under O 21, r. 2 would
begin to run only fromthat date and that his application
would be in time. The appellate court therefore set aside
the order of the trial court and remanded the proceedings
for investigation into facts, nanely, whether the conprom se
and the paynments alleged to have been nade by the appell ant
on the basis of the conpromi se and particularly the paynent
said to have been made on June 16, 1960, were true. After
remand, the trial court accepted the plea of the appell ant
regarding the truth of the conpromise as well as the
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paynments said to have been made by him including the
paynment of June 16, 1960, held that the application filed

was within time, and ordered ’full adj ust ment and
sati sfaction of the decree. On appeal, the findings of the
trial court were confirned and the anneal was dismissed, in

second appeal, the H gh Court accepted the findings on the
guestions of conprom se and paynents but held that as the
appellant had not clained to have made the paynents in
conpliance with O 21, r. 1, C.P.C, as anended and in force
in Allahabad, it was not open to the appellant to ask for
recording adjustment of the decree, and dismssed the
application of the appellant filed under O 21, r. 2.

Al'l owi ng the appeal to this Court,

HELD: In view of the decision of the appellate court when
remanding the matter, it was not open to the respondent to
raise the objection ,either of Ilimtation or that the

payments had not been nade as per O 21, T. 1, CP.C The
parties and the courts had proceeded an the basis that

837

the entire question related to a controversy in respect of
execution, discharge or satisfaction of the decree. Under
s. 47(2) CP.C, the Court has power to treat the said
proceeding as a suit. Under O 41, r. 23, an appellant
court has power to remand a proceeding when a suit has been
di sposed of on a prelimnary point; and under O 43, r. 1
(u) CP.C. an appeal lies against an order remanding the
case where an appeal would lie against the decree of the
appel | ate court. The respondent shoul'd have filed an appea
agai nst the order of the renmand, ‘and the consequence of his
omssion to file such an appeal is that under s. 105(2),
C.P.C., the decision of the appellate court, while remanding
the matter, regarding the date fromwhich the period of
[imtation is to commence, nanely June 16, 1960, if  paynent
on that date was established by the appellant, was final and
binding on the parties. The H gh Court when dealing wth
the mtter should have given due effect to the decision
given in the order of remand and should have held that the
respondent was precluded fromraising either the plea of
[imtation or that it was not open.to the appellant to rely
upon the paynents not nade in accordance with O 21, r. 1,
C.P.C, asin force in Allahabad. The H gh Court™ had not
differed on the concurrent findings recorded on facts in
favour of the appellant and therefore, interference with the
deci sion of the two subordinate courts was erroneous in law.
[843 F-G 844 CH, 845 A-E]

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Givil Appeal No. 1970 of /1969.
Appeal by special |eave fromthe judgnment and order dated
January 21,1969 of the Allahabad H gh Court in Ex. Second
Appeal No. 270 of 1963.

The appel | ant appeared i n person

E.C Agrawala, A. T. M Sanpath and S. R Agarwal,, for
the respondent.

The Judgnent of the Court was delivered by

Vaidialingam J. The appellant in this appeal, by specia
| eave, has argued his case in person and attacks the
judgrment of the Allahabad Hi gh Court dated January 21, 1969
reversing the decrees of the two Subordinate Courts.

The facts leading upto this appeal nmay be briefly stated
The respondent, who is the- landlord, under whom the
appellant is a tenant, obtained an exparte decree on March
9, 1957 in suit No. 74 of 1956 in the Court of the
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Additional Minsif, Kanpur. The decree was not only for
eviction, but also for paynment of rent or danages and nesne
profits, as well as costs.
The appellant pleaded that there was a conpromise entered
into between himand the respondent in and by which the
manner of extingui shment of the decree was arrived at. That
conprom se, according to the appellant, was entered into on
July 25, 1957. The ternms of the conprom se have been
incorporated in ,the judgnment of the Additional District
Judge dated March 27,

838
1961 in Msc. CGivil Appeal No. 688 of 1960 and in other
proceedings, and it is unnecessary for us to refer to them
It is enough to note that if the ambunts agreed to be paid
as per its terns were paid the decree for eviction would
stand extingui shed retrospectively.
The plea of the appellant was that he has made the paynents
in accordance wth the conprom se and the last of such
paynments was on June 16, 1960. ~As noted earlier, according
to him 'the date of the conpromi se was July 25, 1957. It
was his —claim that whenthe last paynent was nade, the
decree for eviction obtainedagainst himon March 9, 1957
stood extinguished and that the |andl ord-respondent has no
further right to execute the decree.
The landlord had filed an application on July 19, 1960 for
executing the decree /in Suit No. 74 of 1956.. Prior to that,
the appel |l ant appears to have taken certain proceedi ngs and
asked for stay of execution till~ the disposal of sone
crimnal case an al so for adjustment of paynents.
W are nore particularly concerned wth the application
filed by the appellant on Septenber 3, 1960, before the
trial court. That application was under Order XXl Rule 2(2)
C.P.C In that application, the appellant, after referring
to the conprom se and the various paynents, clainmed to have
been nade by hi munder the conprom se, prayed for recording
an adjustment of the decree.  This application was  opposed
by the respondent on three grounds : (a) There has been no
conprom se, (b) There has been no paynment, and’ (c) The
application under Order XXI Rule 2.is barred by linmtation
as it has been filed beyond 90 days from July 25, 1957.
The contentions of the |andl ord-respondent were accepted by
the trial court, which by its order dated Cctober 8, 1960,
di sm ssed the application filed by the appellant under O der
XXI  Rule 2, on the ground that the application having been
filed beyond 90 days from July 25, 1957 was  barred by
[imtation. It is the view of the | earned Munsif that as
the case of the appellant was that the conprom se was
entered into on July 25, 1957, the period of limtation for
filing an application for recording adjustnent of the decree
will start fromthat date. The application filed by the
appel l ant was dismissed on this sole ground without |inves-
tigation into the truth of the conproni se and the paynents.
The appellant carried the nmatter before the | ear ned
Additional District Judge, Kanpur in Msc. Civil Appeal No.
688 of 1960. Before the learned District Judge, the
appel l ant raised the contention that the view of the tria
court that the period of linmtation starts from July 25,
1957 is erroneous. He pleaded that as the decree obtained
by the landlord will get extinguished only when
839
the last paynment was made, nanely, on June 16, 1960, the
period of linmtation of 90 days for filing the application
for recording adjustnment of the decree will have to be
conputed fromthat date. As the application has been filed
within 90 days from June 16, 1960, the executing court has
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acted erroneously and illegally in rejecting his application
as being barred. The appellant had al so raised contentions
on facts regarding the truth of the conprom se, as well as

the paynments clainmed to have been nade by him

These contentions of the appellant, as seen from the
judgrment, were very strenuously contested by the respondent
who pl eaded that the application filed under Oder XXI Rule
2 was barred, as correctly held by the executing court on
the basis that the linmtation starts fromJuly 25, 1957.
The respondent pleaded that the appellant had sufficient
opportunity to | ead evidence both regarding the truth about
the factum of comprom se as well as regarding the paynents
claimed to have been made by him As this opportunity was
not availed of by the appellant, the |andlord pleaded that
t he appeal should be dism ssed.

The learned District Judge by his judgment and order dated
March 27, 1961, after referring to the contentions of the
parties, ~as well as the terns of the conprom se pleaded by
the appel l'ant, considered the main question as to from what
date the period of limtationis 'to be conputed. The
| earned Judge before whomcase law was cited on both sides
with regard to the starting point for linmtation, ultimtely
accepted the contention- of the appellant that if he is able
to establish that he has made the | ast paynent, on June 16,
1960, the period of limtation of three nonths for filing an
application wunder Order XXI Rule 2 would begin to run only
from that date,, and that in that case, the application
filed on Septenber 3, 1960 will be in tinme. The | earned
Judge cat egorical ly rejected the contention of t he
respondent - decr ee- hol der. supporting the view of ‘the tria
court that limtation has begun to run from July 25, 1957.

In fact the trial court could not have held ~otherw se, in
view of the decision of the District Court in M sc. G vi
Appeal No. 688 of 1960.

After holding that the limtation will start only from June
16, 1960, the |earned Judge, however, adverted to questions
regarding the truth about the conpromise as well as the
paynments clainmed to have been nade by the appellant. But

the court was faced with this difficulty, nanely, that
parties had not adduced evi dence before the trial court as
the latter had dism ssed the application of the appellant on
the ground that it was barred by limtation. Therefore, the
|earned District Judge set aside the order of the trial
court and remanded the proceedings for investigation into
facts, nanely, whether the conpromise and the paynents
al | eged

840

to have been made by the appellant on the basis of the com
prom se, particularly the payment stated to have been / made
on June 16, 1960 were true. He gave a specific direction
that if the paynent on June 16, 1960 is found in favour of
the judgment debtor the application filed by him 'is not
barred by limtation

It is significant that the respondent-I|andl ord never raised
any objection to the maintainability of the appeal No. 688
of 1960. Nor did he raise the contention that no
investigation into the truth of the conpromise or paynents
pl eaded by the judgnment debtor was needed as the paynents
clained to have been made have not been certified and made
in accordance with Order XXI Rule 1 CP.C. as in force in
Al | ahabad, nor on the ground that the application filed by
the judgnent debtor is barred by time. No appeal was filed
by the decree-hol der agai nst the order of remand passed by
the District Court.

After remand, both the parties adduced evidence with regard
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to these questions of fact before the trial court. Even
before the trial court the decree,-holder did not contest
its jurisdiction to investigate into facts. 1In fact, he

could not have raised any such contention, as the Minsif was
bound by the remand order. By judgment and order dated
Sept enmber 28, 1961, the |learned Miunsif accepted the plea of
the appellant both regarding the truth of the conprom se as
well as the paynents stated to have been nade by him In
particular, though there was a serious controversy between
the parties regarding the paynment stated to have been made
by the appellant on June 16, 1960, the learned Mnsif, on
the evidence, accepted the appellant’s case and held in his
favour on this point. I'n viewof this finding regarding
paynment on June 16, 1960, in favour of the judgnent-debtor,
the period of limtation was conputed by the Minsif from
that date, as directed by the remand order of the District
Judge, and held that the application filed by the judgnent

debtor ~was within tinme. In this view, the learned Minsif
ordered full adjustnent and satisfaction of the decree as
well as ' cost and further held that the decree got extin-

gui shed as pleaded by the judgnent debtor.

The respondent filed an appeal before the 1st Additiona
G vil Judge chall enging the judgment and order of the trial
court dated Septenber 28, 1961. The learned Civil Judge by
his judgnent dated Cctober 20, 1962, confirnmed the findings
of the trial court and dism ssed the respondent’s appeal

The respondent -decree-bol der filed Second Appeal No. 270 of
1963 before the High Court. The |learned Judge has not
adverted to the proceedings referred to above |leading up to
the order of remand and the directions givenin Msc. G vi
Appeal

841

No. 688 of 1960. On the other hand, the learned Judge has
proceeded on the basis as if the decision in this case was
rendered for the first tinme by the Munsif on Septenber 28,
1961, and by the Cvil Judge on Cctober 20, 1962. In view
of this, the. |learned Judge nerely noted that /'the two
subordinate courts have concurrently accepted the case of
the appellant, both on the question of conprom se, as well
as the paynents clainmed to have been made by him The
| ear ned Judge has al so noted that the claimof the judgnent
debtor that he paid Rs. 235/- on June 16, 1960 has been
concurrently accepted by both the courts.

After noting the above findings recorded concurrently by
both the courts, the H gh Court does not express any
di sagreement with those findings. But on the basis of those
findings, the H gh Court considered the question whether, in
the nature of the conprom se pleaded by the appellant. and
found in his favour by the two courts, an application  under
Oder 21 Rule 2 CP.C. was naintainable. In this connection
the Hi gh Court referred to the provisions of Oder 21 Rule 1
C.P.C. as anended and in force in Allahabad. After ‘quoting
that rule, the Hgh Court’ is of the view that as the
appel | ant has not <claimed to have made paynents in
conpliance with those provisions, it was not open to him to
ask for recording adjustnent of the decree. According to
the High Court, his renedy, if any, is only by way of a
separate suit for dammges agai nst the decree-holder. It is
the further view of the H gh Court that this aspect has not
been considered at all by the two courts and as such they
conmtted an error in investigating the question regarding
the truth or otherwi se of the conprom se or paynents clainmed
to have been nade in pursuance of the said conprom se,
particularly the paynents made on June 16, 1960. The High
Court then refers to the stand taken by the decree-hol der
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that even on the basis of the conpromise, the period of
limtation for filing an application for recording adjust-
nent of the decree commences fro in July 25, 1957 as also
the plea of the appellant that limtation comences from
June 16, 1960, when the last paynment was made, The Hi gh
Court expressed the view that the agreenent pleaded could
amobunt to an adjustnent of the decree only if the said
agreement was in witing and had been tiled wthin the
period allowed by the law of Limtation. The Hi gh Court has
not pursued the matter further and expressed an opinion as
to what is the date fromwhich the period of limtation is
to be conmputed. 1In the end the H gh Court expressed the
view that the whole approach made by the two subordinate
courts is erroneous, Qoviously, this criticismmust refer to
the circunstances noted by the High Court that the paynents
under the, conpronm se. have not been clainmed to have been

made in the manner provided in Order 21 Rule 1 CP.C. as in
force .in. Allahabad. On this ‘reasoning the H gh Court
reversed

842

appel lant- filed wunder Order 21 Rule 2 CP.C. It wll be
noted that even before the High Court the respondent had not
taken any objection that the appeal filed by the judgnent
debtor nanmely, Msc. GCvil Appeal No. 688 of 1960 was not
mai nt ai nabl e and that the findings recorded therein against
are not binding on him

The appellant urged before us that the H gh Court was not
justified in interfering with the concurrent  findings on
facts and that it committed an-error in going  behind the
findings recorded in the Msc.  Cvil Appeal No. 688 of
1960. He further urged that the question as to from what
date the period of limtation is to be conputed has ' al ready

been adjudicated upon in the said appeal, and that the
decree-hol der should not have been pernmitted to rai se over
again the point concluded by the remand order. The

appel l ant al so urged that the viewof the H gh Court that
the paynents have not been made by himin accordance wth
Oder 21 Rule 1 CP.C. is not correct.

M. E C  Agarwala, |earned Counsel for the respondent
decree-hol der has drawn our attention to Oder 21 Rule 1
C.P.C. as in force in Allahabad. He contended that even
according to the appellant the paynments have not been made
in accordance with the said rule. Therefore, he urged that
the High Court was perfectly justified in holding that the
paynments which have not been nade in accordance with the
said rule, <cannot be taken into account. for recording
adj ustment of the decree.

In the viewthat we take that because of the decision in
M sc. Cvil Appeal No. 688 of 1960 it is not open to the
respondent to raise the objection either of limtation on or
that the paynents have not been nade as per the said rule,
we express no opini on whether the paynents made directly to
the decree-holder under the specific ternms of an agreenent
or a conmprom se cannot be pleaded in an application filed
for recording satisfaction or adjustnent and whether under
those circunstances such paynment should al so be made in the
manner provided in the said rule.

One aspect which strikes us and which will conclude the case
against the respondent is the finding recorded by the
| earned District Judge on March 27, 1961 in M sc. G vi
Appeal No. 688 of 1960. W have already referred to the
nature of the findings recorded therein. The executing
court had dismissed the application filed by the appellant
on the ground that it is barred by linitation as it has been
filed beyond 90 days. fromJuly 25, 1957. Before the
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according to the appellant, Iimtation starts only from

843

June 16, 1960, the respondent’s plea was that limitation

commences from July 25, 1957 Various decisions were cited by

both the parties before the District Court. After a

consi deration of those decisions, the District Court
specifically held that if the appellant is able to establish
the compromise as well as the further fact that he paid the
last instalnent on June 16, 1960, his application is not
barred by linmtation as it has been filed within 90 days,
nanely on Septenber 3, 1960. Though the respondent pl eaded
that the appellant had an opportunity to let in evidence
regarding the truth of the conpronmise as well as the
paynments clainmed to have been made by him the District
Court took the view that the learned Munsif had no occasion
to consider these aspects as he dismi ssed the application
filed by the appellant on the sole ground of Iimtation
After ' specifically recording the date fromwhich period of
limtation is to be conmputed, the |earned District Judge
remanded the pr oceedi ngs to the trial court for
investigation into the truth-of the conpromise as well as
the. payments clained to have been made by the appellant.
The District Munsif, after remand has elaborately gone into
the matter and specifically found on fact in favour of the
appel l ant, both regarding the truth of the conprom se and
the paynents. He also held that thelast paynent has been
made on June 16, 1960, and, therefore, in view of the
directions contained.in the remand order, the  application
filed by the appellant was w thin tinme.

It is against this order of the District Munsif ‘that the
respondent filed an appeal before the District Court and a
further Second Appeal before the H gh Court. We have
already stated that the respondent had filed on July 19,
1960 an application for executing the exparte decree. It is
in answer to that execution petition that the appellant
filed objections by initiating proceedings under Oder 21
Rule 2(2) C P.C. on Septenber 3, 1960. Therefore, the.
parties and the Courts had proceeded on the basis that the
entire question related to a controversy in respect of
execution, discharge or satisfaction of the decree.Under _s.
47(2) C. P.C. the Court has power to treat the sai d
proceeding as a suit. That explains why the respondent did
not rai se any objection before the District Court that M-sc.
Cvil Appeal No. 688 of 1960 filed by the appellant was not
mai nt ai nabl e. W& have al ready pointed out that before the
District Court ’'the respondent did not also raise any
objection that no investigation regarding the truth of the
conprom se and the paynent is necessary as the anpunt,  even
according to the appellant, has been paid contrary to Order
21 Rule 1 CP.C. as in force in Al ahabad.

In View of the circunmstances pointed out above, 'in our
opi nion, the decision of the Additional District Judge in
M sc.

844

Cvil Appeal No. 688 of 1960 precludes the respondent from
reagitating the point covered by that decision

M. Agarwal a pointed out that Msc. Civil Appeal No. 688 of
1960 was not maintainable. W are not inpressed with this
contention because apart from the fact that no such
objection was raised before the District Court, which was
dealing with the said appeal, the respondent hinself has
filed the appeal and the Second Appeal against the order
passed by the District Minsif after remand. It was agai nst
the original order of the District Munsif that the appea
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was filed by the appellant before the District Court.
Even otherwi se, as W have already pointed out, the proceed-
ings have been treated 'as one under s. 47 CP.C. in which
the M sc. Cvil Appeal No. 688 of 1960 was perfectly
conpet ent . Under Order 41 Rule 23, an appellant court has
got power to remand the proceedings when a suit has been
di sposed of on a prelimnary point. W have al ready pointed
out that the District Minsif dismssed the application filed
by the appellant on the prelimnary ground that it is barred
by limtation. W have already further pointed out that it
must be considered to be a proceeding under s. 47 as it was
really in opposition to the execution proceedings filed by
the respondent. The ' appel | ate court, under t hose
circunst ances, when it disagreed with the trial court on the
guestion of limtation was perfectly conpetent to renmand the
proceedi ngs. Under Order 43 Rule 1 d.(u) C.P.C. an appea
i es against an order renmanding a case where an appeal woul d
lie fromthe decree of the appellate court. Fromthe fact
that the respondent has filed Second Appeal, which is the
subj ect . 'of ~ attack before us against the decision in an
appeal of the District Court in the sane proceedings, it 1is
clear that the respondent should have filed an appea
agai nst the order of remand:
The consequence of an omission to file an appeal against the
order of remand, under such circunstances, is indicated in
s. 105. sub-s. (2) C/P.C. whichis as follows :
" Sec. 105(2) Not wi't hst andi ng anyt hi ng
contai ned in sub-section (1), where any party
aggri eved by an order of renmand made after the
commencenent of thi's Code fromwhich-an appea
lies does not  appeal therefrom  ‘he shal
thereafter be precluded from disputing its
correctness.”
We have already pointed out that the respondent had a ' right
of appeal against the judgnent-and order passed in '‘Msc.
Cvil Appeal No. 688 of 1960.  The respondent admttedly did

not file an appeal against the said order of remand. |If so,
it follows
845

that the decisionin Msc. Cvil Appeal No. 688 of 1960
regarding the date fromwhich the period of limtation is to
commence, nanely, June 16, 1960, if payment on that date is
establ i shed by the appellant binds both the parties, as that

decision has becone final. It is on the basis of that
decision that the trial court went into the facts and  held
in favour of the appellant. Those findings have been

confirmed by the District Court on Cctober 20, 1962. It was
against the fresh decision given by the District Minsif on
Septenber 28, 1961 and confirned by the District. Court on
December 20, 1962 that the present Second Appeal was /filed
before the Hi gh Court by the respondent. The High Court
when dealing with the matter should have given due effect to
the decision given in the order of remand in M sc. G vi
Appeal No. 688 of 1960 and should have held that the
respondent is precluded fromraising either the plea of
[imtation or that it was not open to the appellant to rely
upon the paynents hot nmade in accordance with Order 21 Rule
1 CP.C as in. force in Allahabad. The H gh Court has
conmitted a very serious error in lawin not adverting to
the remand order as well as to the vari ous ot her
ci rcunst ances

W have already pointed out that the High Court has not
differed fromthe concurrent findings recorded on facts in
favour of the appellant. The interference by the H gh Court
with the decision of the two subordinate courts is erroneous
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in |aw
In the result, the decree and judgnment of the H gh Court
dat ed January 21, 1969 in Second Appeal No. 270 of 1963 are

set aside and this appeal is allowed. There wll be no
order as to costs.

V.P.S. Appea
al | oned.
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