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1. Leave granted.

2. Chal l enge in'this appeal is to the order passed by a
Di vi si on Bench of the Bombay H gh Court dism ssing the
Wit Petition filed by the appel l'ant.

3. The background facts in a nutshell are as foll ows:

The appellant is a conposite Textile MIIl engaged in
manuf acture of cotton yarn, nman-made yarn, cotton fabrics
and man-made fabrics as well as the processing anongst
other activities. For the period from Cctober, 1994 to
February, 1997, the appellant was served with 14 Show
Cause Notices for recovery of differential duty of
approxi mately Rs.50 | akhs. The said show cause notices
wer e adj udi cated by the Assistant Commissioner of Centra
Exci se, Munbai-I1 vide Oder-in-original No.781/398/97 to
794/ 411/ 97 dated 12th Novenber, 1997, confirm ng the
denmands covered thereunder along with interest. The
Assi stant Conm ssi oner of Central Excise also inposed
penalty of Rs.5,000/-. There being incorrect conputation
he directed the Range Superintendent to verify figures and
work out the fresh demand. The Range Superintendent re-
wor ked the duty ampunt of Rs.9,40,753/- and issued a
denmand notice on 18th May, 1998 requiring the appel lant
to pay the said ampbunt along with penalty of Rs.5, 000/-.

Di ssatisfied with the order-in-original dated 12th
Novenber, 1997 passed by the Assistant Conm ssioner of
Central Excise and the order of Range Superintendent dated
18th May, 1998, the appellant preferred appeal before the
Comm ssi oner of Central Excise (Appeals) on 2nd
Sept enber, 1998 along with stay application. The
Conmi ssi oner of Central Excise (Appeals) vide order dated
28t h Decenber, 1998 asked the appellant to deposit the
entire anmount of duty and penalty within four weeks from
the date of the order.

Fi nance (No.2) Act, 1998, cane out with Schene
known as "Kar Vivad Samadhan Schenme, 1998" (for short,




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of

6

"KVSS' ). The said schene provided for settling the tax
arrear by paying 50% of the disputed tax arrear. Under the
KVSS, the Commi ssioner of Central Excise was appointed

as Designated Authority. The schene was operative from

1st Septenber, 1998 to 31st January, 1999. The appel |l ant
filed declaration under Section 89 of the Finance Act, 1998
bef ore the Commi ssioner of Central Excise on 31st

Decenber, 1998.

The aforesaid declaration filed by the appellant cane
to be rejected by the Designated Authority vide his order
dated 25th February, 1999 on the ground that appeal was
filed by the appellant before the Commi ssioner of Centra
Exci se (Appeals) after the limtation for filing the appeal had
al ready expired and that delay in filing the appeal was not
condoned by the Conmi-ssioner of Central Excise (Appeals).

Aggri eved by the order in appeal dated 25 February,
1999, the appellant preferred appeal before the Custons,
Exci se and Gold (Control) Appellate Tribunal, Wst Regi ona
Bench, Miumbai (for short, *the Tribunal ).

4. The Tribunal vide its order dated 29th Novenber, 1999
hel d that the appeal preferred by the appellant before the
Conmi ssi oner (Appeals) was within tinme and, accordingly,

set aside the order of the Comm ssioner (Appeal s) and
remanded the matter back to himfor fresh disposal in
accordance with | aw

5. On remand, the Conmi ssioner (Appeals) vide order
dated 29th June, 2001 upheld the order-in-original dated
12t h November, 1997.

6. After the Tribunal passed the order on 29th Novenber,
1999 hol ding that the appeal preferred by the appell ant

bef ore the Comm ssioner (Appeals) was within time, the
appel | ant approached the Designated Authority vide its

letter dated 24th April, 2001 for reconsideration of the
earlier order dated 25th February, 1999 and give the
appel l ant the benefit of KVSS in the matter of the
application filed under Section 89 of the KVSS on 28th
January, 1999.

7. The Superintendent of Central Excise, Range |l on
18t h January, 2002 informed the appellant that the
Application under Section 89 of the KVSS was re-exani ned
by the Chief Conm ssioner’s office, Minbai and since the
KVSS no | onger exists, the question of accepting the
application does not arise.

8. The appel |l ant then made an application dated 5th
February, 2002 to the Chief Comm ssioner of Central Excise
with a request for direction to the Comm ssi oner concerned
to look into the appellant’s request for KVSS.

9. As the order-in-original dated 12th Novenber

1997/ 18th May, 1998 had attained finality on dism ssal of
the appell ant’s appeal by the Conmi ssioner (Appeals) on
29t h June, 2001, the order was enforced and the appell ant
deposited the entire duty and penalty on 7th Cctober, 2004.

10. The O fice of Superintendent of Central Excise vide
letter 3rd Novenber, 2004 asked the appellant to pay the
interest of Rs.11,58,647/- under Section 11AA of the
Central Excise Act, 1944 for del ayed payment of duty. By
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subsequent |etter dated 22nd Novenber, 2004 the appel | ant
was again called upon to pay the interest of Rs.11,58,647/-
failing which it was informed that recovery of Governnent
dues shall be made under Section 142 of the Custons Act,
1962.

11. Despite repeated letters when the appellant failed to
pay interest anount of Rs.11,58,647/-, the Superintendent

of Central Excise vide letter dated 29th Septenber, 2005
again called upon the appellant to pay the interest
(Governnent dues) immediately. It was thereafter that the
appel  ant on 10t h October, 2005 sent a letter to the
Comm ssi oner of Central Excise for reconsideration of the
matter.

12. The Conmi ssi oner of Central Excise vide letter dated
19th Cctober, 2005 i nformed the appellant that benefit of
KVSS cannot be extended to it as the schene is no |onger in
exi stence. It is then that the appellant approached the
Bonbay Hi'gh-Court by filing a wit petition. The appel |l ant
chal | enged principally the order dated 25th February, 1999
passed by the Designated Authority. It prayed for direction
to the respondents to- accept the appellant’s declaration
dat ed 31st Decenber, 1998 made under Section 89 of
Fi nance Act, 1998 i'n respect of KVSS and restrain the
respondents fromrecovery of interest anount of
Rs. 11, 58,647/- as per the final demand dated 7th
Decenber, 2005.

13. Anal ysi ng the various provisions of the KVSS the Hi gh
Court held that since the appeal was filed after the
limtation and del ay was not condoned, the appellant is not
entitled to get the benefit of KVSS.

14. According to the H gh Court the crucial word was
"pendi ng" and, therefore, the decision in Conmm ssioner of
I ncome Tax, Raj kot v. Shatrusailya D gvijaysi ngh Jadeja
(2005 (7) SCC 294) relied upon by the appellant was not
appl i cabl e.

15. In support of the appeal, |earned counsel for the
appel  ant submitted that the Designated Authority erred-in
rejecting the declaration nade under KVSS on the ground
that the appeal preferred by the appellant on 2.9. 1998

bef ore the Conmi ssioner (Appeals) was tine barred and,
therefore, it cannot be said that any appeal was pendi ng
under Section 95(ii)(c) of KVSS. The appeal dated 2nd

Sept enber, 1998 in respect of order-in-original dated 12th
Novenber, 1997/15th May, 1998 was in time and it has
been so held ultimately by the Tribunal. Therefore, the
Desi gnated Authority ought to have considered the matter.
The Hi gh Court noted that the appellant kept quite and did
not take steps in challenging the order dated 25th February,
1999 passed by the Designated Authority rejecting the

decl arati on nmade by the appellant under KVSS for sone

time but filed an appeal against the order dated 25th
February, 1999 passed by the Conmi ssioner of Centra

Exci se (Appeals) rejecting the appellant’s appeal as tine
barred by filing an appeal before the Tribunal. By order
dated 29th Novenber, 1999 the Tribunal allowed the appea
setting aside the order passed by the Conm ssioner of
Central Excise (Appeals) and remanded the matter to the
Comm ssi oner (Appeal s).

16. Learned counsel for the respondents supported the
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order of the H gh Court.

17. Undi sputedly, the Tribunal held that the appea
within time. That being so, for the purpose of KVSS the

was

appeal was to be treated as pending. In Shatrusailya s case

(supra) this Court has held as foll ows:

"10. The basic point which we are required

to consider in this case is the neaning of
the word "pending" in Section 95(i)(c) of the
sai d Schene.

11. The object of the Schene was to nake

an offer by the Governnent to settle tax
arrears locked in litigation at a substantia
di scount. It provided that any tax arrears
could be settled by declaring them and
payi ng the prescribed amount of tax

arrears, and it offered benefits and

i munities frompenalty and prosecution

In several nmatters, the Governnment found
that a | arge nunber of cases were pending

at the recovery stage and, therefore, the
CGovernment came out with the said Schene
under which it was able to unlock the frozen
assets and recover the tax arrears.

12. In our view, the Scheme was in

subst ance a recovery schenme though it was
nonencl atured as a "litigation settlenent
schenme" and was not simlar to the earlier
Vol untary Di scl osure Schene. As stated

above, the said Schene was a conpl et e code
by itself. Its object was to put an end to al
pending matters in the formof appeals,
references, revisions and wit petitions
under the IT Act/WF Act. Keeping in mnd

the above object, we have to exam ne

Section 95(i)(c) of the Schene, which was

di fferent from appeal s under Section 246,
revi sions under Section 264, appeal s under
Section 260-A, etc. of the IT Act and simlar
provi sions under the WI Act. Under the IT
Act, there is a difference between appeals,
revi sions and references. However, those

di fferences were obliterated and appeal s,
revi sions and references were put on par
under Section 95(i)(c) of the Schene. The

obj ect behind Section 95(i)(c) in putting on
par appeals, references and revisions was to
put an end to litigation in various forns and
at various stages under the IT Act/Walth
Tax Act and, therefore, the rulings on the
scope of appeals and revisions under the IT
Act or on Voluntary Disclosure Schenme, will
not apply to this case.

13. One nore aspect needs to be | ooked

into. The Finance (2) Act, 1998 introduced a
schene called the Kar Vivad Samadhan

Schene, 1998. It was a recovery schene.

Under the Schene, the tax arrears had to be
out st andi ng as on 31-3-1998. Under

Section 87(f), "disputed tax" was defined to
nmean total tax determ ned and payabl e
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under the IT Act/Walth Tax Act in respect
of an assessnent year but which renai ned
unpaid as on the date of making of the

decl aration fromwhich TDS, self-assessed
tax, advance tax paid, if any, had to be
deduct ed under Section 90; the DA had to

det erm ne the anount payabl e and for that
purpose, he had to determ ne the tax arrear
as well as the disputed anpbunt as defined
under Section 87(f). Thus, the DA had to
make an assessnment of tax arrears,

di sput ed ambunt and ampount payable for

each year of assessnent; that the appea

was barred agai nst the order under Section
90 (see Section 92); that such deternination
had to be done within 60 days fromthe
recei pt of the declaration and based thereon
the DA had to issue acertificate. In other
words, till the conpletion of the afore-stated
exerci se, the appellants could not have paid
t he anobunt of tax and, therefore;, the
appel l ants was not liable to pay interest as
his liability accrued-only after the
ascertai nnent of the anpunt payabl e under
Section 90. In the /present matter that
exerci se has been conpl eted; that taxes

have been recovered by the sale of |ands;
that ampbunts have been paid pursuant to

the determ nati on by the DA, nay be under
the orders of the Hi gh Court and, therefore,
we do not wish to reopen the matter.

14. In the case of Dr Renuka Datla this
Court has held on interpretation of Section
95(i)(c) that if the appeal or revision is
pendi ng on the date of the filing of the
decl arati on under Section 88 of ‘the Schene,
it is not for the DA to hold that the

appeal /revi sion was "shanm', "ineffective" or
"infructuous" as it has.

15. In the case of Raja Kul karni v. State of
Bonbay this Court |aid down that when a
section contenpl ates pendency of an

appeal, what is required for its application
is that an appeal should be pending and in
such a case there is no need to introduce
the qualification that it should be valid or
conpetent. Wiether an appeal is valid or
conpetent is a question entirely for the
appel l ate court before whomthe appeal is
filed to decide and this deternmination is
possi ble only after the appeal is heard but
there is nothing to prevent a party from
filing an appeal which may ultimtely be
found to be inconpetent e.g. when it is held
to be barred by limtation. Fromthe nere
fact that such an appeal is held to be
unmai nt ai nabl e on any ground what soever,

it does not follow that there was no appea
pendi ng before the Court.

16. To the same effect is the law |laid down
by the judgment of this Court in the case of
Tirupati Balaji Devel opers (P) Ltd. v. State of
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Bi har (2004 (5) SCC 1) in which it has been
hel d that an appeal does not cease to be an
appeal though irregular and inconpetent.

18. The ratio in Shatrusailya's case (supra) is clearly
applicable. In the instant case the appeal is to be treated as
pendi ng. The High Court was not justified in dismssing the
wit petition. The inmpugned order of the Hi gh Court is set
aside. Orders of the Designated Authority rejecting the
declaration filed by the appellant are quashed. The appeal is
allowed with no order as to costs.




