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ACT:

Uttar Pradesh Food Gains Dealers (Licensing and
Restriction on Hoarding) Oder, 1976 and Utar Pradesh Food
Grains (Procurenent « and Regul ation  of Trade) Order, 1978,
cl ause (4) as anmended by Notification No. P-XXlX-Food-5-5-
(42)/80 dated April 21,1981-Tel eprinter Message issued by
the State CGovernment dated March 31, 1981 regarding
enforcenent of the Orders-Constitutional validity of-
Articles 14, 19(1)(g), 162, 300A and 301 of the Constitution
of | ndia.

Constitution of India, Article 32-Jurisdiction of the
Supreme Court to investigate into facts, explained.

Words and phrases-"Law' occurring in Article 300A "at
any time" and "reasonable restriction", meaning of.

HEADNOTE:

In exercise of the powers vested under the Essentia
Commodities Act, 1951, the State CGovernnent-of Uttar Pradesh
issued two orders, nanely (1) the Utar Pradesh Food G ains
Deal ers (Licensing and Restriction on Hoarding) Order, 1976
and (2) the Utar Pradesh Food Gains (Procurenent. and
Regul ation of Trade) Order 1978. By its teleprinter nessage
dated March 31, 1981 to all the Regional Food Controllers,
the State Governnment issued certain further instructions for
effective enforcenent of the two Orders and in particular
regul ating the inter-district and outside the State-novenent
of wheat by traders on private account. By a Notification
No. P- XXl X- Food-5-5(42)/80 dated April 21,1981, clause (4)
of the 1978 Order, was anmended providing that no whol esal e
deal er, commi ssion agent, or a retailer shall have in stock
wheat nore than 250 quintals, 250 quintals and 20 quintals
respectively, at any time, since it was of opinion that it
was necessary or expedient so to do for securing the
equitable distribution and availability of foodgrains at
fair prices.

Pursuant to the powers vested in them the Senior
Mar keti ng I nspector and the Chief Marketing |Inspector, Agra,
intercepted and seized the trucks |aden wth wheat of the
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petitioners who are whol esal e deal ers of foodgrains fromthe
Union Territory of Delhi and the States of Punjab and
Haryana at the check post at Saiyan on the border between
the States of Uttar Pradesh and Madhya Pradesh, and after
bringing them back to the purchase point at Agra unl oaded
the wheat fromthe said trucks. Wile the petitioners noved
an application for the release of the seized wheat before
the Additional District Magistrate (Cvil Supplies), Agra,
the Marketing Inspectors not only | odged First Information
1138
Reports but obtained an interimorder on May 23, 1981 for
the sale of the seized wheat as it was subject to speedy and
natural decay. The seized wheat had been purchased by the
State CGovernment on CGovernnent account at the procuremnent
price and the sale proceeds were credited into the treasury.
The petitioners challenged the teleprinter nessage
dated March 31, 1981 and the - Notification dated April 21
1981 on the followi ng grounds: (1) The Notification fixing
the maximum limt of wheat permtted to be possessed by a
whol esal e _deal er at 250 quintals, at a tinme, is an
unreasonabl e restriction on the freedom of trader guaranteed
under Article 19(1)(g) of the Constitution; (2) there is no
di stincti on nade between a whol esal e deal er and a commi ssi on
agent in as nuch as the maxinumlimt of wheat allowed to be
possessed by themis the sane, i.e., 250 quintals at a tine
and the fixation of /such limt in the case of a wholesale
dealer is arbitrary, irrational and irrelevant and thus
violative of Article 14 of the Constitution; (3) the
instructions conveyed by the  State Government by its
teleprinter nessage dat ed Mar ch 31, 1981, pl aci ng
restrictions on novenent of wheat by traders  on private
account from the State of U P. to various other States and
on inter-district novenent of wheat within the State, were
violative of their fundanental rights under Article 19(1)(9)
and Article 301 of the Constitution; (4) the seizure of the
consi gnnents of the wheat, while they were in transit in the
course of inter-State trade and comrerce from the 'Union
Territory of Delhi and the States of Punjab and Haryana to
various destinations in the States of Mharashtra and Madhya
Pradesh, was wi thout "the authority of law' and in violation
of Article 300A of the Constitution;  (5) the restriction
must be by "law' or by an "order" having the force of | aw
and not by recourse to the executive authority of the State
under Article 162 of the Constitution, that is, by an
executive action. The teleprinter nessage of the State
Governnment dated March 31, 1981 on the basis of which the
seizures were effected in truth and substance, had no | ega
sanction and cannot be construed to be a notified order
within the neaning of sub-section (1) read with sub-section
(5) of section 3 of the Essential Commpdities Act; it was
not hi ng but an executive direction. No executive action
whi ch operates to the prejudice of the citizens can be taken
wi thout the authority of |aw. The seizures effected were not
in conmpliance with the instructions contained in the
teleprinter nessage and not for breach of the two contro
Orders and, therefore, it was nothing but a "colourable
exercise" of power. The real purpose of the seizure was
procurenent of wheat in furtherance of the directives of the
Central Covernment wi thout any |egal sanction, since the
farmers were not wlling to sell their wheat at the
procurenent price; and (6) under sub-section 2(ii) of
section 6A of the Act there being no control price for
wheat, the wheat shoul d have been sold by public auction by
the Additional District Magistrate while passing an interim
order.
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Di smssing the petitions, the Court

HELD: 1:1. The restriction inposed by the State
Government  on whol esal e deal ers of wheat 1is neither
arbitrary nor is of an excessive nature beyond what is
required in the national interest. To check speculative
tendenci es of the whol esal e traders and ot hers who
mani pul ate the market by w thhol ding stocks of a commodity
and to obviate blackmarketing, the stock limt of wheat was
fixed for whol esal e dealers at 250 quintals at a tinme, as in
the case of a commission agent, the underlying idea being
that the whol esal e deal ers should be allowed to
1139
continue their trading activities within reasonable limts.
The fixation of stock “limt at 250 quintals inplies that
whol esal e dealers can have at any time, in stock, a wagon-
| oad of wheat. The words "at ~any time" nean "at any given
time", which means that a wholesal e deal er should not have
in stock 'nore than 250 quintals ~at a tinme. But there is
nothing to prevent a wholesale dealer fromentering into a
series of transaction during the course of the day. [1173 A-

1:2. The State Government had adopted various neasures
inthe interest of ~ the general public for the control of
production, supply and distribution of, and trade and
conmerce in, essential commbdities. The Order fixing a stock
[imt introduces a system of checks and balances to achieve
the object of the'legislation, that is, to ensure equitable
di stribution and availability of essential commpdities at
fair prices. Looking to the prevailing conditions, the
imposition of such restrictions satisfies the test of
reasonabl eness. The fixation of such stock “limt is not
arbitrary or irrational having no nexus to-the object sought
to be achieved and is, therefore, intra vires of Article 14.
The Iimtation inposed fixing a stock limt for a wholesale
dealer at 250 quintals is also a reasonable restriction
within the neaning of Article 19(6) of the Constitution
[1174 A-D

2:1. The teleprinter nessage. No. PP-1061/ XXl X.Food-5
dated 31st March, 1981 was in the nature of executive
instruction of the State Covernment to the Regional Food
Controllers of the various regions to be nore vigilant and
to secure due observance of the control orders. [1156 B, E-
F, 1163 C

2:2. The instructions conveyed by the State Governnent
by the inpugned tel eprinter nessage inposing the requirenent
for the making of an endorsement by the Deputy Marketing
Oficer or the Senior Marketing Oficer or ‘the physica
verification of stocks of wheat during the  course of
transit, are not a ’'restriction’ or an 'intrusion’ on the
fundanental right to carry on trade or business guaranteed
under Article 19(1)(g) or on the freedom of trade, conmerce
and intercourse under Article 301. These are nothing but
regul atory measures to ensure that the excess stock of wheat
held by a wholesale dealer, conm ssion agent or a retailer
is not transported to a place outside the State or from one
district to anot her. Even if these requirenents are
considered to be a ’restriction” on inter-State or intra-
State trade, that is, across the State or fromone part of
the State to another, the limtation so inposed on the
enjoynment of the right cannot be considered to be arbitrary
or of an excessive nature and thus violative of Article
19(1)(g) or Article 301 of the Constitution. There being no
ban on the export of wheat fromthe State of Uttar Pradesh
to various other States or from one district to another
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within the State, subject to the nmaking of an endorsenent by
the Deputy Marketing O ficer or the Senior Marketing Oficer
concerned, the Petitioners who are wholesale dealers of
foodgrains in the State of Utar Pradesh are, therefore,
free to carry on their business wthin the permssible
l[imts, that is, they may carry on their trade or business
or enter into inter-State or intra-State transactions of
wheat subject to the stock Iimt of 250 quintals, at a tine.
[1174 D-H, 1175 A-B]

2:3. The teleprinter nmessage dated March 31, 1981 was a
direct sequel to the Centre's directives contained inits
earlier teleprinter nessage and intended or neant to achieve
three main objectives, nanely, (i) to provide price support
in wheat to purchasers with a viewto sustain, nmintain and
nmaxi m se the pro-

1140

curenent of wheat; (ii) to prevent hoarding and black-
marketing; and (iii) to provide for equitable distribution
and availability of wheat at fair prices. The directions
were obviously neant to subserve the object of the
legislation and were in public interest. The State
CGovernment was committed to provide price support in wheat
to producers and hence to maxinise procurenent of wheat,
there is nothing unusual” on the State CGovernnent issuing
such executive instructions. [1156 E-F, 1160 D E]

2:4. Even assumng that the inpugned teleprinter
nessage is not relatable to the control Orders, the State
CGovernent undoubtedly could, in -exercise of the executive
power of the State, ‘introduce a system of verification on
noverent of wheat fromthe State of Uttar Pradesh to various
other States at the check post on the border and place
restrictions on inter-district novenent of wheat by traders
on private account within the State. {1156 E-F]

Ram Jawaya Kapur v. State of" Punjab [1955] 2 SCR 225
and Narai ndas |ndurkhya v. State of Madhya Pradesh & Os.,
[1974] 3 SCR 624, explained and fol I'owed.

3:1. The State Legislature i's conpetent to enact a | aw
on the subject covered by Entry 33, List [I1l, regulating
trade and comrerce in, and the production, and supply and
distribution of "foodstuffs". The Essential Commodities Act,
1955 was enacted by Parlianent in exercise of concurrent
jurisdiction wunder Entry 73, List 1I, —of the Seventh
Schedule to the Constitution as anended by the Constitution
(Third Anmendnent) Act, 1954. The exercise of such concurrent
jurisdiction would not deprive the State Legislature of its
jurisdiction thereunder. The executive power of the State
which is coextensive with the |egislative power is subject
tothe limtation contained in Article 162 which directs
that in any matter with respect to which the |egislature of
a State and Parlianment have power to nake |aws, the
executive power of the State shall be subject - to, and
l[imted by, the executive power expressly conferred by the
Constitution or by any | aw made by Parlianent upon the Union
of authorities thereof. [1158 F-H, 1159 A-B]

3:2. The State in exercise of its executive powers is
charged with the duty and the responsibility of carrying on
the general adnministration of the State. So long as the
State CGovernnent does not go against the provisions of the
constitution of any law, the width and anplitude of its
executive power cannot be circunscribed. If there is no
enact ment covering a particular aspect, certainly the
CGovernment can carry on the administrative directions or
instructions, until the legislature makes a law in that
behalf. Oherwise the admnistration would come to a
standstill. [1157 B-(




http://JUDIS.NIC. IN SUPREME COURT OF | NDI A Page 5 of 29
3:3. The executive power of "search and seizure" is a
necessary concomtant of a welfare State. It tends to

pronmote the well being of the nation. Many questions arising
inthe field of search and seizure are factual in nature,
i nvol ving varyi ng degrees of difference anong the infinitely
di verse facts. It is a limtless area where not only every
factual variation presents a new constitutional question,
but it is a peculiar field in which the decisions of courts
do not helpin clarifying the law The decisions in the
field are of little precedental value, because the nore the
cases that are decided the mnore issues arise, through
possi bl e factual variation. [1159 B-E]

1141

4:1. The quintessence of the Constitution is the rule
of the law The Stateor its executive officers cannot
interfere with the rights of others unless they can point to
sone specific rule-of |aw which authorises their acts. [1161
Al

State of ~ Madhya Pradesh v. Thakur Bharat Singh, [1967]
2 SCR 454, Satwant Singh Sawhney v. Dr. Ranarathnam
Assi st ant Passport Oficer, Governnent of India, New Del hi &
Os., [1967] 3 SCR 525 at 542; Snt. Indira Nehru Gandhi v.
Shri Raj Narain, [1976] 2 SCR 347 at 524, reiterated.

4:2. The Essential Conmmpodities Act, 1955 is a "law
within the neaning of Article 302 of the Constitution
i mposi ng reasonable restrictions on the right to carry on
trade and comrerce as guaranteed by Article 19(1)(g) and
Article 301 of the Constitution. The object of the Act is to
provide, in the interest of the -general public for the
control, production, supply and distribution of, and trade
and comerce in, certain essential comodities. [1161 D E]

5. Fromthe point of view either of Entry 54 List |l or
of Article 301 of the Constitution, the State Legislature is
conpetent to set up the check posts and barriers on the
State’s borders, designed and meant to prevent evasion of
sales tax and other dues. Just as inter-State trade and
conmerce nust pay its way and ‘be subject to taxation
persons engaged in inter-state trade or comrerce are equally
subject to all regulatory neasures. The check posts or
barriers set up by the State CGovernnent under section 28 of
the U P. Sales Tax Act, 1948, which is legally accepted as
valid and al so considered not a restriction or inpedinent to
the freedom of trade, conmerce and intercourse granted under
Article 301 of the Constitution, can certainly be utilised
as a machinery for due observance of the laws, for exanple,
for verification and control of noverment of wheat by traders
on private account from the State of Utar Pradesh to
various other States.

[1159 F, 1160 B-D

6:1. The fundanental right to carry on trade or
busi ness guaranteed under Article 19(1)(g) or the freedom of
inter-State trade, comerce and intercourse under ‘Article
301 of the Constitution, has its own limtations. The
liberty of an individual to do as he pleases is not
absolute. It nust yield to the conmon good. Absolute  or
unrestricted individual rights do not and cannot exist in
any nodern State. There is no protection of the rights
t hensel ves unl ess there is a measure of control and
regul ation of the rights of each individual in the interests
of all. \Whenever such a conflict conmes before the Court, it
isits duty to harnonise the exercise of the conpeting
rights. The Court nust balance the individual's rights of
freedomof trade under Article 19(1)(g) and the freedom of
inter-State trade and commerce under Article 301 as agai nst
the national interest. Such a limtation is inherent in the
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exerci se of those rights. [1164 E-H]

6:2. Under Article 19(1)(g) of the Constitution, a
citizen has the right to carry on any occupation, trade or
busi ness and the only restriction on this unfettered right
is the authority of the State to make a Ilaw imposing
reasonabl e restrictions under clause (6). [1165 A]

6:3. The expression "reasonable restriction" signifies
that the linmtation inposed on a person in enjoynment of the
right should not be arbitrary or of an excessive nature,
beyond what is required in the interests of the public. The
test of reasonabl eness, wherever prescribed, should be
applied to each individua
1142
statute inpugned, and no abstract standard, or genera
pattern of reasonabl eness can be |laid down as applicable in
all cases. The restriction which arbitrarily or excessively
i nvades the right cannot be said to contain the quality of
reasonabl eness ~and wunless it 'strikes a proper balance
between the freedomguaranteed in Article 19(1) (g) and the
social control permtted by clause (6) of Article 19, it
must be held to be wantingin that quality. [1165 B-D

6:4. Several steps taken, in the instant case, |ike
prevention of novement of ~stock of wheat to various other
States, nmovenment of wheat from one district to another
within the State only after the verification of the
transaction and due endorsenment by the Deputy Marketing
Oficer or the Senior Marketing Oficer concerned and al so
the physical verification at the check post on the State’'s
borders etc. were designed to prevent a price rise in wheat
inthe State of Uttar Pradesh and to prevent outflow of
wheat from the State to various other States-and from one
district to another district wthin the State. The whole
obj ect was to ensure that the “wholesale dealers in
foodgrains did not corner stocks of wheat for the purpose of
specul ation, and hence the steps taken were reasonable and
in the interests of the general public. If, therefore, the
seizure can be justified on the basis of any valid law, it
cannot be held to be illegal. [1165 D H

7:1. Article 301 inposes a limtation on al
| egislative power in order to secure that trade, conmmerce
and intercourse throughout the territory of India shall be
free. Although Article 301 guarantees that trade, comerce
i ntercourse throughout the country shall be free, the right
to carry on inter-State trade and comerce nmay be subject to
reasonable restrictions in the interests ~of the genera
public. [1165 A 1166 A (

7:2. The word 'free’ in Article 301 does not nean
freedom from Ilaws or from regul ations. Article. 301
guarantees freedom of trade, conmerce and intercourse
throughout the country from any State barriers. The whole
object was to bring about the economc unity of the country
under a federal structure, so that the people nay feel that
they are nmenbers of one nation. One of the means to achi eve
this object is to guarantee to every citizen in addition to
the freedom of novenmrent and residence throughout the
country, which is achieved by Article 19(1)(d) and (e) is
the freedom of novenent or passage of commodities from one
part of the country to another. This freedom of trade,
conmerce and intercourse throughout the country w thout any

"State barriers®™ is not confined to inter-State trade but
also including intra-State trade as well. [In other words,
subject to the provisions of Part X1, no restrictions can

be inposed upon the flow of trade, comrerce and intercourse,
not only between the State and another, but between any two
points within the territory of India whether any State
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border has to be crossed or not. [1166 D H

7:3. The regul atory nmeasure or measures inposing
conpensatory taxes do not cone within the purview of the
restrictions contenplated by Article 301. The regulatory
neasures should, however, be such as do not inpede the
freedom of trade, commerce and intercourse. [1166 H, 1167 A]

8:1. In viewof the provisions of clause (3) of the
1976 Order read with clauses (4) & (6) of the 1978 Order,
the validly seized excess stock of wheat lying wth such
dealer, that is, a wholesale dealer, conmi ssion agent or a
retailer, in truth and substance, became their "unlicensed
stock”. Here, if really the Delhi traders had purchased the
excess stock of wheat from whol esal e dealers, com
1143
nm ssion agents or retailers . in the State of Uttar Pradesh,
as is alleged, it is possible to contend that there was a
contravention of the provisions of clause (4) of the 1978
Order. ~The guestion whether  the seizure was for any
contraventi on-of any order issued under section 3 of the Act
has to be determ ned by the Additional District Mgistrates
(Givil Supplies), Agra, on the evidence adduced by the
parties before him The facts being controverted, the
petitioners have no right to relief under Article 32 of the
Constitution. [1168 D-H, 1169 A-B]

8:2. Supreme /Court can neither act on documents which
are yet to be proved nor can they pronounce upon the
genui neness of the transactions covered by themor record
any finding on the basis of the docunments when the facts are
in dispute. [1169 E]

8:3. Normally, it-is notthe function of Supreme Court
to investigate into facts in proceedi ngs under Article 32 of
the Constitution when they are controverted with a viewto
di scerning the truth. The natter nmust, in a situation like
this, be left to the fact-finding body. For t he
establishment of their right to relief under Article 32, the
petitioners nmust establish the necessary facts before the
said Additional District Magistrate in the proceedi ngs under
section 6A of the Essential Conmobdities Act. If they fail to
get relief in such proceedi ngs, their obvious renedy lies in
a suit for damages for wongful seizure. [1171 A-C]

9:1. The State CGovernnent cannot while taking recourse
to the executive power of the State under Article 162 of the
Constitution deprive a person of his property. Such power
can be exercised only by authority of |aw and not by a nere
executive fiat or order. Article 162 being subject to other
provisions of the Constitution, is necessarily subject to
Article 300A. [1169 F-G

Wazir Chand v. The State of H machal Pradesh, [1955] 1
SCR 408; Bishan Das and Ohers v. The State of Punjab and
Q hers, [1962] 2 SCR 69, referred to.

9:2. The word 'law in the context of Article 300A nust
mean an Act of Parlianment or of a State Legislature, a rule,
or a statutory order, having the force of law, that is
positive or State-nmade |aw. [1169 G H

9:3. The effect of the Constitution (Fourth) Amendnent
Act, 1955, is that there can be no ’deprivation’ unless
there is extinction of the right to property. Here, no
doubt, the wheat had to be sold, as it was subject to speedy
and natural decay, but the petitioners are entitled to the
sal e proceeds, if ultimately it is found by the Additiona
District Magistrate (Cvil Supplies), Agra, that there was
no contravention by them of an order issued under section 3
of the Act. It is true that the seizure was with intent to
confi scate under section 6A of the Act, but that would not
make the seizure illegal, if, ultimtely, it is found that
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there was contravention of an order issued under section 3
of the Act. If the facts were not in controversy and if the
petitioners were able to prove that there was wongful
sei zure of wheat by the State Governnment of Uttar Pradesh at
the check post of Saiyan on the border, while in transit, in
the course of inter-State trade and comerce fromthe Union
Territory of Delhi, perhaps, they would be entitled to the
return of the seized wheat, or, in the alternative, to the
paynment of price thereof. [1170 D-H, 1171 Al
1144

9:4. The question that the seizures were in reality for
procurenent of wheat in furtherance of the directive of the
Central Governnent, and not for breach of the two Contro
Orders and, therefore, were nothing but a ’'colourable
exercise of power’, is  dependent on facts to be found on
i nvestigation. Further, the question that there being no
control price for wheat, the wheat should have been sold by
public auction, “is again a question that nust be raised
before the Additional District Magistrate (Cvil Supplies),
Agra, in the proceedi ngs pendi ng before hi munder section 6A
of the Act. [1171 C D

JUDGVENT:

ORI G NAL JURI SDI/CTI ON:
Food Grains Matters.
A. Movenent by Road:

(a) WP. Nos.?2907-2908, 3234, 3238-39, 3164,3254, 3630-
31, 3686, 3783, 3816, 4816, 4929-31, 4836-38, 4996-
5001, 5051-54, 5089-93, 5136-46, 5247, 3160, 3634,
4494, 4616, 4967, 5362-71, 5416-20, 5447-50,5716-17,
5840, 6015, 6587-89 & 6609-14/81.

(b) WP. Nos. 5062,5157-58,5451 & 5615-17/81.

(c) WP Nos. 5097,5042, 5098, 5017, 5214 & 6135-36/81 &
7003/ 81.

(d) WP. Nos.3421, 3407, 3408-13, 3422, 3536, 3561-64,
5238, 13824, 5466, 5544, 6009, 6130-31, 6572-74 &
6582- 83/ 81.

(e) WP. Nos. 4904-4905, 5080, 5094, 5239-45, 5358-59,
5395, 5483, 5484-88, 5489-92, 5734-39, 6584-86 &
6817-21/ 81.

(f) WP. Nos.4960-62, 4958-59, 5129-33, 5219-20, 5331-
33, 5518-19, 5526, 5428-31 & 5527/81.

(g) WP. Nos. 4526, 4926, 4995, 5046, 5048-50, 5100,
5101, 5136-46,5402-11, 5436-38, 5560, 5520-21
5562, 5558, 5556, 5559, 5550, 5546-47, 5552, 5555,
5553-54,5511, 5482, 5618-19, 5809-20, 6132-33, 6244,
6273-75, 6267-72, 5512-14, 5515,6570 and 5562/ 81,
7027-29 and 7032-34/81.

(h) WP. Nos.b5221,5380-83,5129-33, 5421-22, 5440, ' 5507-
10, 5662, 5806-5807, 6245, 6246, 6265, 6398 and
6684/ 81.
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(i) WP. Nos. 3592, 3353, 5396, 6016, 6247-48, 6616,
6668 and 6798/ 81.

(j) WP. Nos.5003, 4453, 4455-56,5346-48, 4955, 5082- 89,

5577-80, 5581 and 5724/ 81.

WP. Nos. 3489 and 4293/ 82.

WP. No. 4818/81.

WP. Nos. 2916, 2932, 3242, 3297-3302, 3334-43, 3475,
4098- 4100, 4136, 4304, 4187, 4777, 5007-17,5027-
34, 5352-55, 5473-79, 5604-5608, 5740-42, 5743-44,
5821, 6012-13 and 5583-92/81.

(n) WP Nos. 5391 and 5525/ 81.

—~N
3=z




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 9 of 29

(o) WP No. 5443/ 81.

(p) WP. Nos. 5444,5663 and 6266/ 81.

(g) Wp. No. 5464/81.

(r) WP. Nos. 5451 and 5564- 66/ 81.

(s) Wp. No. 5807/81.

(t) WP. Nos.5571-75, 5622-29 and 6014/ 81.
(u) WP. Nos.5718-19/81 and 6943/ 81.

(v) WP. No. 5568-69/81.

B. Restriction oh Quantum of Food- Grai ns which can be hel d:
(a) Wp. Nos. 2932, 3776-3780, 4140-45, 4326-28, 4876-
4902, 4670-78 and 5473-79/81.

(b) WP. No. 5480/ 81.
(c) Wp. Nos. 4955-56, 5330, 5392, 3823 and 6278/ 81.
(d) Wp. Nos. 5529-30/81.
(e) WP. Nos.5531-32/81.
1146
(f) WP. Nos. 5841-50/81.
(g) WP. Nos. 5656-58/81.

(Under Article 32 of the Constitution of India)
Hari Sarup, MN. Phadke, = Soli J. Sorabjee, J.P

Coyal and~ C.M Lodha, (Ms. B. Datta, R A Gupta, Mss

Kam ni Jaiswal, Rajiv Dutta, Mnoj Swarup and M ss

Lalita Kohli, R S. Sharma, R K Jain, Pankaj Jain, P.K

Jain, KK Jain, ~ K B. Rohatgi, B.R Kapur, B.S.

Tawakl ey, S.R/ Srivastava, NN Sharma, A K Coel

Mtter and Mtter and Co., S.K Jain, Rajesh Jain

Mukul Mudgal ,. M Qamaruddin, Ms.. M Qamaruddin, Anis

Suhr awar dhy, A.P. Mhanty, KK -~ Cupta, Ravi Prakash

Qupta, C K Ratnaparkhi, S:C-Birla, MC Dhingra, and

S. K Ganbhir for the appearing Petitioners.

G N D kshit, OP.Rana, Ms. Shobha Dixit, R N

Poddar, G Copal akrishan, A. V. Rangam - B.D. ' Sharna,

D.P. Mhanty and A Shroff for the Respondents.

The Judgnent of the Court was delivered by

SEN, J. The issue in this and the connected 505
petitions under Art. 32 of the Constitution is of far-
reaching significance. It raises  questions of the highest
i mportance as to the scope and extent of the executive power
of the State under Art. 162 of the Constitution, in relation
to regulation and control of trade and comerce .in food-
stuffs. It necessarily involves a claimby the petitioners
who are whol esal e deal ers of foodgrains that the exercise of
such governnental power conflicts wth the rule of law and
isin flagrant violation of the freedom of trade, comrerce
and intercourse guar anteed under Art. 301 of t he
Constitution and the fundamental right to carry on trade and
busi ness guar ant eed under Art. 19 (1) (g) of t he
Constitution. These petitions fall into two distinct. and
separate categories, one by the wholesale dealers of
foodgrains from the Union Territory of Delhi and the
nei ghbouring States of Punjab and Haryana, and the other by
the whol esale dealers of foodgrains fromthe State of Uttar
Pr adesh.
1147

The short question that falls for consideration in sone
of the wit petitions by wholesale dealers of foodgrains
fromthe Union Territory of Delhi and the State of Punjab
and Haryana is whether the action of the State CGovernnent of
Uttar Pradesh in setting up check-posts on its borders and
the stoppage and seizure of wheat in transit through the
State of Utar Pradesh during the course of inter-State
trade and conmmerce to various destinations in the States of
Madhya Pradesh and Maharashtra at the check-post at Saiyan
on the border between the States of Uttar Pradesh and Madhya
Pradesh on the strength of its instructions conveyed by its
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teleprinter nessage dated March 31, 1981, was in violation
of Art. 301 of the Constitution.

Ina mjority of the wit petitions by wholesale
dealers from the State of Utar Pradesh, two questions
arise, (1) whether Notification No. P-XXl X-Food-5-5 (42)/80
dated April 21, 1981, issued by the State Government of
Uttar Pradesh, in exercise of the powers conferred by s. 3
read with s. 5 of the Essential Comodities Act, 1955
(hereinafter referred to as the Act), by which cl.4 of the
Uttar Pradesh Foodgrains (Procurement and Regulation of
Trade) Order, 1978, has been anended, providing that no
whol esal e deal er, conm ssion agent or retailer shall have in
stock wheat nore than 250 quintals, 250 quintals and 20
qui ntals respectively, at any tinme, I nfringes t he
fundanental right to carry on trade or business guaranteed
under Art. 19 (1) (g) and (2) whether the governnental
i nstructions conveyed by its teleprinter nessage dated March
31, 1981, placing restrictions, on novenent of wheat by
traders on private account fromthe State of Uttar Pradesh
to various ~other States and on inter-district novenent of
wheat within the State, were in breach of the fundamenta
right under Art. 19 (1) (g) read with Art. 301 of the
Consti tution.

The following are the facts and circunstances so far as
necessary to show as to how the legal questions are
presented. It would be convenient first to deal wth the
wit petitions filed by the whol e-sal e deal ers of foodgrains
fromthe Union Territory of Delhi and the States of Punjab
and Haryana seeking a declaration that the inpugned action
of the State Government. of Uttar Pradesh in setting up
check-posts on the borders of the State and directing
sei zure of wheat in transit through the State, ~—on the
strength of the inpugned teleprinter nessage, conflicted
with the guarantees of inter-State trade and conmerce dealt
with by Art, 301 of the Constitution
1148

Facts in all these cases are nore or less simlar. The
petitioners who are whol esal e deal ers of foodgrains fromthe
Union Territory of Delhi and the States of ~Punjab and
Haryana all ege that between April 29-30, 1981, they, acting
as comm ssion agents, purchased wheat fromthe open nmarket
in Del hi and el sewhere and despatched the same by trucks to
various destinations in the State of Maharashtra and to some
places in the State of Madhya Pradesh. According to them
the trucks |aden with wheat were acconpanied by relative
bills, goods receipts, inter-State transit passes etc., duly
crossed the check-post at Fari dabad and were al soallowed to
cross the check-post at Kotwan on the border | between the
Union Territory of Delhi and the State of Uttar Pradesh and
were on their way to their respective destinations. They
al l ege that t he Seni or Mar ket i ng | nspect or, Agr a,
intercepted the trucks in question at the check-post at
Sai yan on the border between the State of Uttar Pradesh and
Madhya Pradesh between April 30, 1981, and May 2, 1981. The
sei zed trucks were brought back to the purchase point at
Agra and the wheat was unl oaded. Thereupon, the petitioners
rushed to Agra and nade an application on May 4, 1981, under
s.6A read with ss. 3 and 7 of the Act before the Additiona
District Magistrate (Civil Supplies), Agra, for the rel ease
of the sei zed wheat. In the said application, the
petitioners, inter alia, claimed and unequivocally stated
that there was no ban on export of wheat from the Union
Territory of Delhi to other States, that the wheat in
guestion was neither purchased at Agra, nor was it being
transported from Agra to any other district in Uttar
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Pradesh, that Agra was a place in transit, and that the
instructions of the State Governnent contained in the
i mpugned teleprinter nessage dated March 31, 1981 did not
constitute a validly notified order under sub-s. (5) of s. 3
of the Act.

The Chi ef Marketing Inspector, Agra, had in the
meanwhi | e seized 42 trucks |aden with wheat either at the
check-post at Saiyan or at Agra and | odged first infornmation
reports at the Saiyan police station or at the Gvil Lines
police station in respect of the consignments alleging that
the movenent of wheat was in contravention of the inpugned
teleprinter message and was therefore seized, and in three
of them it was alleged that the wheat had been purchased at
Agra. On the report of the Chief Marketing |Inspector, the
Additional District Mgistrate (Cvil Supplies), Agra drew
up proceedings under's. 6A of the Act and directed the
police to conplete the investigation within 15 days.

1149

On May 23, 1981, the Additional District Magistrate
(CGivil Supplies), Agra under sub-s. (2)(i) of s. 6A of the
Act passed interimorders  for the sale of the seized wheat
as it was subject to speedy and natural decay, at the
request of the Senior Marketing Inspector, simlar to the
one reproduced bel ow

These proceedings under s.6A of the Essentia
Commodities Act / started on the report. of SM Saiyan
dat ed 30.4.1981 (Paper No. 1) whereby it was brought to
the notice of this Court that truck 'nos..... wer e
caught carrying 120 quintals..... of wheat respectively
beyond Sai yan border outside the State in contravention
of the orders issued by the Governnment vide telex No.
1061/ 29- Food-5 dated 31.3.1981 F. IR _was lodged at
P.S. Saiyan in respect of the above contravention
Notice under s. 6B of the EC Act- was issued to the
OPs..... who were driving the trucks at the time of
search and sei zure.

Replies were filed by ‘the owners of the wheat
contending that the said rules were not part of any
Control Order wunder Section 3 of the EC Act nor they
had any |legal sanction for want of publication in the
Oficial CGazette. The O Ps. have pl eaded that they were
taking their goods in transit through Agra and in fact
the novenent of wheat so nade by themwas inter-state
novermrent whi ch was not banned by the Central Governnent
or State Government.

| heard the learned counsels on behalf ~of the

O Ps. and the learned PO as well. In these proceedings
final orders cannot be passed at this stage as. the
matter is still under investigation.

PO directed to put wup progress of investigation
wi thin 15 days from now.

In the neanwhile | order that the wheat seized by
SM Saiyan be got purchased at the Oficial Price so
that the sanme does not get damaged. The sal e proceeds
be got deposited in Governnent Treasury under proper
Head of Account.

1150

This interim order is being passed under sub-s.
(2) (i) of s.6A of the Essential Commodities Act, 1955.
File be put up after 15 days along wth report of
prosecuting office regardi ng progress of investigation
Sd/ -
N. N. Varma
Addl . Collector, Agra
23.5.1981
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The seized wheat has been purchased by the State Gover nnent
on Governnent account at the procurenent price and the sale
proceeds credited into the Treasury.

The State Governnent has filed a counter-affidavit of
the Chief Marketing Oficer, Lucknow, in all these cases as
also the affidavits of the Senior Marketing |Inspectors at
Agra controverting the allegations made by the petitioners.
It is stated that the source of the power to effect the
sei zure was not the inpugned teleprinter nessage, but the
power of search and seizure conferred on an Enforcenent
O ficer under cl. 6 of the U P. Foodgrains Dealers
(Licensing and Restriction on Hoarding) Order, 1976 and
under cl.6 of the Utar Pradesh Foodgrai ns (Procurenent and
Regul ation of Trade) Order; 1978 (hereinafter <called the
1976 Order and 1978 Order respectively), both of which were
issued by the State Covernnent, in exercise of the powers
under s. 3 of the Act, read ~with Governnent of India,
M nistry of Agriculture (Departnment of Food) Notification
No. G S/R 888 dated June 28, 1961, No. GSR 316 (E) dated
June 20, 1972, No. GSR 452 (E) dated Cctober 25, 1972, No.
GSR 168 (E) dated March 13, 1973 and No. GSR 800 dated June
9, 1978 respectively, since it was of opinion that it was
necessary or expedient so to do for securing the equitable
distribution and availability of foodgrains at fair prices.
The State Governnent contends that the inpugned teleprinter
nessage dated March 31, 1981 was in-  the nature of an
executive instruction issued by the State Governnment under
its undoubted powers under Art. 162 of the Constitution for
the due observance of the provisions of the two Contro
Orders. It is said that no person can carry on business in
foodgrains as a dealer or as a comm ssi on agent except under
and in accordance with the terms and conditions of a valid
l'icence issued in that behal f under cl. 4 of the 1976 Order
It is also said that no whol esal e deal er, conm ssi on agent
or trader can have in stock nore than 250 quintals, 250
quintals and 20 quintals respectively, at any tine. It is
asserted that the State Govern-

1151

ment has the right to set up check-posts for the purpose of
verification so that there is no_ contravention of the
provisions of the two Control Oders, particularly witha
view to ensure that excess quantity of —wheat s not
transported in violation of the 1978 Oder to  other
districts or other States.

The State Governnent in the counter-affidavit —of the
Chief Marketing Oficer, Lucknow, specifically denies the
al | egati ons nade by the petitioners that the 42 trucks |aden
wi th wheat seized at the check-post at Saiyan on the border
between the States of Uttar Pradesh and Madhya Pradesh or at
Agra were in transit during the course of inter-State trade
and commerce

Wth regard to the seizure of the wheat, it is averred
in para 13 of the counter-affidavit:

"The correct fact is that the authority on the
bona fi de apprehensi on that the wheat so noved actually
was purchased fromthe State of Utar Pradesh from
nearby places and the sane was being noved to other
States on the garb of outside wheat. It is subnitted
that such traders who are exporting wheat alleged to
have purchased from places other than the State of
Utar Pradesh and were/are carrying the sane to other
States, have only to satisfy the authorities concerned
of the bona fides of such transactions. However there
is no ban on such novenent fromone State to another."
As regards the check-posts, it is submtted that the
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State Governnent is committed to provide price support in
wheat to farners at Rs. 130 per quintal. This comitnent
al so involves purchase of wheat directly fromthe farmers
wi thout interference from traders/mddlenen, who try to
purchase wheat fromthe farmers at |ower prices and sell the
same at CGover nment  purchase centres wth substantia
profits. Such transactions are effected in fictitious names.
This not only frustrates the procurenent policy of the
Government but also prejudicially and financially affects
the producers’ interests. In para 5 it 1is accordingly
averred:

"I'n order to curb the above tendencies and
preventing the activity of traders/mddlemen the State
CGovernment have provided a sinmple systemof verifying
all transactions by traders.

1152

This procedure  involves getting all transactions
of "'wheat verified by the Deputy Regional Marketing
O ficer indicating inter alia the nane of the persons
to whom t he stocks are sold, their licence nunbers etc.
and quantum of stocks sold, ~price paid etc. This
process will rmake it sinultaneously very difficult for
traders to buy at lowprice fromfarners and resell at
hi gh prices at ‘the Governnment purchase centres.™
As regards the inmpugned teleprinter nessage it was

stated that it was /issued by the State Government in order
to sustain and maintain and maxinise the -procurenment of
wheat by introducing a system of verification at the check-
post s.

The State Covernment contests the  right of the
petitioners falling in_ the first category, ‘that s,
whol esal e deal ers of wheat fromthe Union Territory of Delhi
and the States of Punjab and Haryana, to relief under Art.
32 of the Constitution who question the legality and
propriety of the seizures. It is a matter for investigation
which is pending before the Additional District Magistrate
(CGivil Supplies), Agra and, according to it, the question

cannot be decided without full investigation into facts.
In support of the wit petitions, |earned counse
appearing for the petitioners have, in substance, urged

three grounds. (1) There was nothing to prevent the State
CGovernment from naking a | aw pl acing reasonable restriction
on the freedomto carry on any occupation, trade or business
guaranteed under Art. 19(1) (g) read with Art. 19(6) of the
Constitution, or on the freedom of trade, comerce and
i ntercourse, throughout the territory of India, guaranteed
under Art. 301 of the Constitution, but the restriction nust
be by "law' or by an "order having the force of [aw' and not
by recourse to the executive authority of the State under
Art. 162 of the Constitution, i.e., by an executive action

(2) The seizure of the consignnents of the wheat, while they
were in transit in the course of inter-State trade and
commerce fromthe Union Territory of Delhi and the States of
Punjab and Haryana to various destinations in the States of
Maharashtra and Madhya Pradesh, was without the "authority
of law' and in violation of Art. 300A of the Constitution

The seizure of the wheat being wongful, the petitioners
were entitled to an appropriate wit, direction or order for
the return of the seized wheat or the price thereof. (3) The
i mpugned tel eprinter nmessage of the State Government dated
March 31, 1981 on the basis of which the seizures were
effected, in truth and

1153

substance, had no |egal sanction and cannot be construed to
be a notified order wthin the neaning of sub-s. (1) read
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with sub-s. (5) of s. 3 of the Act; it was nothing but an
executive direction. No executive action which operates to
the prejudice of a citizen can be taken wthout the
authority of law. It was asserted that the seizures effected
were in conpliance of the instructions contained in the
i mpugned tel eprinter message and not for breach of the two
Control Orders and therefore it was nothing but a
"col ourabl e exercise" of power. The real purpose of the
sei zure was procurenment of wheat in furtherance of the
directives of the Central Government, wthout any |ega
sanction since the farmers were not wlling to sell their
wheat at the procurenment price.

Learned counsel for the petitioners also challenge the
action of the Additional District Magistrate (Givi
Supplies) Agra in passing an interimorder in terns of sub-
s. (2) (i) of s. B6A of the Act for the sale of the seized
wheat on Governnment account and for the sale proceeds to be
credited into the treasury in an appropriate Head of
Account; it s urged that under sub-s. (2) (ii) of s. 6A of
the Act  ‘there being no control price for wheat, the wheat
shoul d have been sol d by public auction

In reply, |learned counsel for the State has repelled
all these contentions. It is submtted that the source of
power to effect the seizure was not the inpugned teleprinter
nessage, but the two Control Orders issued under s. 3 of the
Act. He asserted that the wheat in question was not being
transported during the course of _inter-State trade and
conmerce fromthe Union Territory of Del hi and the States of
Punj ab and Haryana to various other States. The wheat had in
fact been purchased at  Agra and was being lifted fromthe
State of Utar Pradesh - and had, therefore, to be seized at
the check-post at Saiyan and at Agra. He points out that
under cl. 3 of the 1976 Order, no person can carry on
busi ness as a dealer or conmssion agent, except 'and in
accordance with the terns and conditions of a |licence issued
in that behalf by the licensing authority. According to him
the sei zed wheat had been purchased at Agra in the course of
trade, and they were not isolated transactions and,
therefore, the Delhi traders commtted contravention of cl
3 of the 1976 Oder. It is also pointed out that cl. 4 of
the 1978 Order, as anended, provides that no person who is a
whol esal e deal er, conmm ssion agent or retailer shall have in
stock wheat in quantities exceeding 250 quintals, 250
quintals and 20 quintals at a tine. It is further pointed
out, cl. 14 of the 1976 Order, and cl. 6
1154
of the 1978 Order confer the power of search and seizure on
an enforcenment officer or the licensing authority or. any
other officer authorised by the Governnent in that behalf,
and the expression "enforcenent officer" defined in'cl. 2
(e) of the former Order and cl. 2(d) of the latter, includes
the Chief Marketing Inspector. According to the 'l[earned
counsel the Government instructions conveyed in the inpugned
teleprinter message is nerely in the nature of an executive
instruction for the enforcenent of the two Control Orders.
In support of the contentions, he also relies on the
executive power of the State wunder Art. 162 of the
Constitution. In the prem ses, the contention on behalf of
the State is that the question whether the seized wheat was
liable to be confiscated or not under s. 6A of the Act, was
a matter pending adjudication before the Additional District
Magi strate (Civil Supplies) Agra. That depends on whether or
not there was contravention by the petitioners of any of the
Order issued under s. 3 of the Act and, therefore, cannot be
determ ned without full investigation into the facts.
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The Inter-Zonal Weat (Mvenent Control) Oder, 1976,
i ssued by the Central Governnent, in exercise of the powers
conferred by s. 3 of the Act has been rescinded with effect
fromApril 13, 1977. The result of this is that the whole
country constitutes a single zone for free novement of wheat
except in such States where an order is issued under s. 3
read with s. 5 of the Act, placing a ban on export of wheat
such as in the State of Rajasthan. Admttedly, the State
CGovernment of Uttar Pradesh has not issued any order under
s. 3 read with s. 5 of the Act, placing a ban on export of
wheat from the State or any restriction on inter-district
novenent of wheat within the State. The State Governnent
does not contest this position and indeed, the Chief
Marketing Officer in his counter-affidavit states:

"The State of Uttar Pradesh has not banned the
novenent of wheat outside the State or from one
district to another district wthin the State. It is
submitted that such traders who are transporting wheat
all eged to be purchased froma place other than the
Stat'e of Utar Pradesh  and were/are carrying the sane
to other ~States other than Uttar Pradesh have only to
satisfy the authorities concerned of the bona fides of
the transactions.” However, there is no ban on such
novenent from one State to another."

1155
The i nmpugned teleprinter nessage dated March 31, 1981
runs as follows:
" For :
Regi onal Food Contr ol
Agr a/ Barei | | y/ Dehradun/ Fai zabad/ Gor akhpur
Jhansi / Hal dwani-/ Kanpur / Meerut / Varanas
Lucknow (by Hand)
From
Secretary (Food)
Lucknow.
No. TP-1061/ XXl X- Food-5 Dat ed: Lucknow:
March 31, '1981.

Refer Tel TP-712/ XXl X-Food-5-5(1)/81 of "9th March
1981 regarding renewal of and issue of newlicences to
deal ers(,) CGovernnent conmitted to provide benefits of
support price to producers hence to ensure that nmaximum
guantity of wheat is purchased by agencies (.) Para (.)
After careful consideration Governnent have _decided
that with effect from first April 1981 till thirtieth
June 1981 no repeat no fresh licences are to be issued
to any person who wi sh to deal in wheat, wheat products
or both as whol esaler comm ssion agent  retailer (.)
Para (.) CGovernnent have al so decided that during Apri
1981 to June 1981 novenent of wheat by traders on
private account to outside district shall be regul ated
only on the endorsenent of Deputy Regional “Marketing
O ficer concerned and hitherto this power | being
exercised by Senior Marketing Inspector shall not
repeat not be used by them (.) Para (.) At the sanme
time easy availability of wheat in open markets is to
be ensured(.) Keeping all the relevant factors in view
endorsenent by Dy. R M O should be made judiciously on
genui ne and bonafide grounds(.) Para(.) Dy. RMO will
send daily report to RFC of the cases in which such
perm ssion is granted or endorsenment nmade(..) RFC will
conpile and send weekly report to Governnent(.)
Perm ssion to be given very sparingly and genera
i mpression made should be that they wll not gain by
doing any trading in wheat(.) Visit Mndis regularly
and check quantities lying in traders premses(.)
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Presence of large stocks with trade neans staff
1156
is not during their job properly(.) Inform al
concerned inmediately for strict conpliance(.)
Dat ed: Lucknow, March 31, 1981 Sdf -
M Subr ahmanyam
Secretary

Food & Civil Supplies Sec. 5
U P. Secretariat, Lucknow "

There can be no doubt that the aforesaid teleprinter
nmessage was in the nature of executive instructions of the
State Governnent to the Regional Food Controllers of the
various regions to secure conpliance with the orders. It my
be mentioned that the State Governnent was committed to
provide price support in wheat to producers and hence to
maxi m se procurenent -~ of wheat, issued instructions that no
fresh licences till June 30, 1981 were to be granted to any
person who wi shed to deal in wheat, wheat products, or both,
as well as a wholesale dealer, conmmssion agent or a
retailer. It further conveyed the policy decision of the
CGovernment that  during April 1981 ~'novenent of wheat by
traders on private account to outside districts shall be
regul ated only on the endorsenent of the Deputy Marketing
O ficer concerned and not by the Senior Mrketing |Inspectors
as hitherto before. - The Governnent also directed the
Regi onal Food Controllers to ensure easy availability of
wheat in open market. As regards the nmaki ng -of endorsenent,
they were advised that the powers should be exercised with
due circunspection. They were al so asked to visit the nmandis
and keep a constant “vigil on the stocks [Iying with the
traders. There appears to be nothing unusual on the State
CGovernment issuing such executive instructions.

Even assuming that the inmpugned tel eprinter nmessage is
not relatable to the tw Control Oders, the State
CGovernment undoubtedly could, in exercise of the executive
power of the State, introduce a systemof verification on
novenent of wheat fromthe State of Uttar Pradesh to various
other States at the check-posts on the border and / place
restrictions on inter-district novenent of wheat by traders
on private account within the State. The executive power of
a nodern State is not capable of any precise definition. In
Ram Jawaya Kapur v. State of Punjab, Mikherjea, C J., dealt
with the scope of Arts. 73 and 162 of the Constitution. The
| earned Chief Justice observed that neither of “the two
Articles contains any
1157
definition as to what the executive function.is or gives an
exhaustive enuneration of the activities  which would
legitimately cone within its scope. It was observed:
"Ordinarily the executive power con-notes the residue of
governnmental functions that remain after |egislative and
judicial functions are taken away". It is neither necessary
nor possible to give an exhaustive enuneration of the kinds
and categories of executive functions which may conprise
both the forrmulation of the policy as well as its execution
In other words, the State in exercise of its executive power
is charged with the duty and the responsibility of carrying
on the general adnministration of the State. So long as the
State Governnent does not go against the provisions of the
Constitution or any law, the width and anplitude of its
executive power cannot be circunscribed. If there is no
enact ment covering a particular aspect, certainly the
Government can carry on the admnistration by issuing
administrative directions or instructions, unti | t he
| egislature makes a law in that behalf. Oherw se, the
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admi ni stration would cone to a standstill.

In Ram Jawaya Kapoor’'s case (supra) it was contended
that the executive power of the State did not extend to the
carrying on of trade of printing, publishing and selling of
text -books for schools unless such trade was authorised by
law. In repelling the contention, Mikherjea, C J. speaking
for the Court, observed

Qur Constitution, though federal in its structure,
is modelled on the British Parlianmentary system where

the executive is deened to have t he primary
responsibility for the formulation of governnenta
policy and its transmssion into law though the

condi tion pr ecedent to the exerci se of this
responsibility is its retaining the confidence of the
| egi sl ati ve branchof the State. The executive function
conprises both of the determination of the policy as
well as carrying it into execution. This evidently
includes the initiation of legislation, the nmaintenance
of order, the pronotion of social and econom c welfare,
the direction of foreign policy, in fact the carrying
on or_ supervision of ‘the general adm nistration of the
State.
The | earned Chief Justice then went on to observe :

The Indian Constitution is a witten Constitution
and even t he | egi slature cannot override the
fundanental rights

1158
guaranteed by it to the citizens: Consequently, even if
the acts of the executive are deened to be sanctioned
by the | egislature, yet they can be declared to be void
and in-operative if they infringe any of the
fundanental rights of the petitioners guaranteed under
Part 11l of the Constitution. On the other hand, even
if the acts of the executive are illegal in the sense
that they are not warranted by law, but no fundanenta
rights of the petitioners have been infringed thereby,
the latter would obviously (have no right to conplain
under article 32 of the Constitution though they nay
have renedies elsewhere if other heads of rights are

i nfringed.
In Naraindas |Indurkhya v. State of Madhya Pradesh & Os
Bhagwati, J., speaking for the Court, reiterated the

principles laid down by Mikherjea, CJ. in Ram Jawaya
Kapur’'s case (supra) and held that the State Governnent
could act in exercise of the executive power of the State
under Art. 162 of the Constitution in relation to any natter
with respect to which the State Legislature has power to
make |aws even if there was no |egislation to support. such
executive action. There is no denying the fact. that ' the
State Legislature is conpetent to enact a | aw on the subject
covered by Entry 33, List Ill, which reads:

33. Trade and commerce in, and the production

supply and distribution of, -
(b) foodstuffs, including edible oilseeds and
oils.

The Essential Commodities Act, 1955 was enacted by
Parliament in exercise of concurrent jurisdiction under
Entry 33 List Il of the Seventh Schedule to the
Constitution as amended by t he Constitution (Third
Amendnent) Act, 1954. The exercise of such concurrent
jurisdiction would not deprive the State legislature of its
jurisdiction thereunder. The State |egislature, therefore,
could still rmake a Ilaw on the subject regulating trade and
conmerce in, and the production, supply and distribution of
"foodstuffs’ and the only question that would arise is one
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of repugnancy dealt with in Art. 254 of the Constitution

The executive power of the State being co-extensive with its
| egi sl ati ve power under Entry 33, List [IIl, it relates to
all matters covered by the subject 'foodstuffs’,
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trade and commerce in, and the production, supply and
distribution thereof. This is, of course, subject to the
[imtation contained in Proviso to Art. 162 which directs
that in any matter with respect to which the |egislature of
a State and Parliament have power to nake laws, the
executive power of the State shall be subject to, and
l[imted by, the executive power expressly conferred by the
Constitution or by any | aw made by Parlianent upon the Union
or authorities thereof.

This leads wus to —another aspect of the problem of
considerable difficulty and inportance. The subject ’'search
and seizure’, is afield which has not cone before the court
wi th considerable frequency, but this is a hard fact of life
which the «citizen does encounter very often. The executive
power of ' ’'search and seizure’ is a necessary concomtant of
a welfare State. It tends to pronote the well being of the
nation. Many questions arising in the field of search and
sei zure are factual in nature. They involve varying degrees
of difference anong the infinitely diverse facts. Every
factual variation /presents not only a new problem but also
a new constitutional question. It is alimtless areain
which different issues nay arise with vast variations of
facts which are invalved in each individual case. This is,
i ndeed, a peculiar field in which the decisions of courts do
not help in clarifying the law The decisions in the field
are of little precedental value because, the nore the cases
that are decided, the nore new issues _arise, ' through
possi bl e factual variations.

The check-posts and barriers - on the borders  of the
State of Uttar Pradesh are set- up under s. 28 of the U P.
Sal es Tax Act, 1948 and are  designed and nmeant to prevent
evasi on of sales tax and other (dues. The constitutiona
validity of s. 28 and its cognate provisions, ss. 28A to 28C
has, rightly, if we nmay say so, not been chall enged before
us. From the point of view either of Entry 54, List Il, or
of Art. 301 of the Constitution, there.is no question of any
| ack of conpetence in the State |legislature to set up the
checkposts and barriers on the State's borders.  These
provisions, read with the requirenments of r. 83(4) of the
U P. Sales Tax Rules, 1948 require that the owner, driver or
any other person in-charge of the vehicle or vessel shall
in respect of such goods carried in the vehicle or vessel as
are notified wunder sub-s. (1) of s. 28A, carry with him a
declaration in Form XXXl, a certificate in Form XXXI'I, a
transit pass in Form XXXIV in duplicate, cash neno, bill of
sale or challan and a trip-sheet in triplicate. The factua
exi stence of these check-
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posts or barriers on the State’'s borders is not denied, nor
their legality challenged. It 1is not suggested that the
setting up of these check-posts is a restriction on the
freedom of trade, commrerce and intercourse guaranteed under
Art. 301 of the Constitution, or is such as directly and
i Mmediately restricts or inpedes the free flow or novenent
of goods. It is also not suggested that these regulatory
neasures in setting up the check-posts on the State’'s
borders are such as inpede freedom of trade, comrerce and
intercourse. Just as inter-State trade and conmerce nust pay
its way and be subject to taxation, persons engaged in such
inter-State trade or comrerce are equally subject to al




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 19 of 29

regul atory nmeasures. There is no reason why the check-posts
or barriers set up by the State Governnent under s. 28 of
the U P. Sales Tax Act, 1948, cannot be utilised as a
machi nery for due observance of the laws, e.g. for
verification and control of novenment of wheat by traders on
private account fromthe State of Uttar Pradesh to various
ot her States.

The instructions conveyed by the State Governnent by
the inpugned teleprinter message dated March 31, 1981, were
a direct sequel to the Centre’s directives contained inits
earlier teleprinter message. It was intended and neant to
achieve three nmain objectives, namely, (1) to provide price
support in wheat to purchasers with a view to sustain,
maintain and nmaximse the procurement of wheat; (2) to
prevent hoarding and blackmarketing; and (3) to provide for
equitable distribution and availability of wheat at fair
prices. These directions were ~obviously nmeant to subserve
the object of the |legislation and were in public interest.

These cases were argued with much | earning and resource
particularly with reference to the rule of Ilaw and the
consequent limtations on'the -executive power of the State
under Art. 162 to ’'trench’ upon the fundanental right to
carry on trade or business guaranteed under Art. 19 (1) (g)
and the freedom ~of trade, comerce and intercourse
throughout the territory of India guaranteed under Art. 301
of the Constitution.” It necessarily involves a claimby the
State that the neasures taken by the State Governnent by the
i mpugned tel eprinter  message were nothing but regulatory
nmeasures to ensure that the excess stock of wheat held by a
whol esal e deal er, conm ssion agent or a retailer is not
transported to a place outside the State or from one
district to another within the State and therefore were not
a 'restriction” on the fundanental right to carry on trade
or business guaranteed under Art.” 19 (1)(g) or 'on the
freedom of trade, commerce and intercourse under Art. 301.
1161

The qui ntessence of our Constitutionis the 'rule of
| aw. The State or its executive officers cannot interfere
with the rights of others unless they can point to sone
specific rule of law which authorises their acts. In State
of Madhya Pradesh v. Thakur Bharat Singh, the Court repelled
the contention that by virtue of Art. 162, the State or its
officers may, 1in the exercise of executive authority,
without any legislation in support thereof, infringe the
rights of citizens nerely because the |egislature of the
State has power to legislate in regard to the subject on
whi ch the executive order is issued. It was observed:

"Every act done by the CGovernnent or by its

officers nust, if it is to operate to the prejudice of
any person, be support ed by sone | egi slative
authority."
The sane principle was reiterated by the Court in Satwant
Si ngh Sawhney v. Dr. Ramar at hnamy  Assi stant Passport

Oficer, Governnent of India, New Delhi & Os, and Snt
Indira Nehru Gandhi v. Shri Raj Narain

There can be no doubt that the Essential Commodities
Act, 1955, is a ’'law wthin the meaning of Art. 302 of the
Constitution inposing reasonable restrictions on the right
to carry on trade and comerce as guaranteed by Art.
19(1)(g) and Art. 301 of the Constitution. The object of the
Act is to provide, in the interests of the general public,
for the control, production, supply and distribution of, and
trade and conmerce in, certain essential comodities. To
appreciate the points involved, it is necessary to set out
the material statutory provisions. Sub-s. (1) of s. 3 of the
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Act provides as foll ows:

"3(1). If the Central Governnent is of opinion
that it is necessary or expedient so to do for
mai ntai ning or increasing supplies of any essentia
commodity or for securing their equitable distribution
and availability at fair prices, or for securing any
essential comobdity for the defence of India or the
efficient conduct of mlitary operations, it my, by
order, provide for regulating or prohibiting the
production, supply and distribution thereof and trade
and comerce therein.
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Sub-s. (2) thereof provides that without prejudice to the
generality of the powers <conferred by sub-s. (1) an order
nmade thereunder may provide for any of the natters
enunerated therein. Sub-s. (5) provides that any order made
under this section shall” in the case of an order of a
general nature —or affecting a class of persons, be notified
inthe Oficial Gazette. By virtue of the delegation of
powers under s. 5 of the Act the State Governnent in
relation to such nmatters ~and subject to such conditions as
may be specified, may -exercise the powers of the Centra
Governnment under s. 3-Clause (j) of sub-s. (2) of 3 provides
that the Central Governnent or the State Government, as the
case may be, mmy by order provide:

"For any incidental and supplenentary nmatters,
including, in particular, the entry, search or
exam nati on of premnmises, aircraft, vessels, vehicles or
ot her conveyance  and aninals,” and the seizure by a
person authorised to mke such entry, search or
exam nation...... '

Sub-ss. (1) and (2) of s. 6A of the Act, insofar as
material, provide as foll ows:

"6A(1). Wiere any essential comodity is seized in
pursuance of an order nade under section 3 in relation
t her et o, a report of sei zure shal I, wi t hout
unreasonabl e delay, be nmade  to the Collector of the
district or the Presidency-town in which such essentia
comodity is seized and whether or not a prosecution is
instituted for the contravention of such order, the
Col lector may, if he thinks it —expedient so to do,
direct the essential commodity so seized to be produced
for inspection before him and if he is satisfied that
there has been a contravention of the order, may order
confiscation of -

(a) the essential commpdity so seized;

6A(2). Where the Collector, on receiving a report
of seizure or on inspection of any essential comodity
under sub-s. (1), is of the opinion that the essentia
commodity is subject to speedy and natural decay or it
is otherwi se expedient in the public interest so to do,

be may-

(i) order the same to be sold at the controlled
price, if any, fixed for such essential
commodity under this Act or under any other
law for the tinme being in force; or
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(ii) where no such price is fixed, order the same

to be sold by public auction:

Provided that in case of foodgrains, the Collector
may, for its equitable distribution and availability at
fair prices, order the same to be sold through fair
price shops at the price fixed by the Centra
CGovernment or by the State Government, as the case may
be, for the retail sale of such foodgrains to the
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public."

Learned counsel for the State Government, in all
fairness, does not assert that the inpugned teleprinter
nmessage having regard to the requirenents of sub-s. (5), has
the effect of a notified Order under s. 3 of the Act placing
a ban on export of wheat fromthe State or inposing a
restriction on inter-district novenent of wheat. It s
submitted that it only conveyed the instructions of the
State Governnent requiring the Regional Food Controllers to
be nmore vigilant to secure due observance of the laws. The
guestion still remain whether the instructions conveyed by
the teleprinter nessage had the force of |aw.

It is therefore to be considered whet her t he
i nstructions conveyed by the State Governnent by the
i mpugned tel eprinter nessage were relatable to the two
Control Orders and therefore could be considered to be ’'|aw
or an order having the force ~of Ilaw placing reasonable
restriction on the freedomto carry on any occupation, trade
or business guaranteed under Art. 19(1)(g) read with Art.
19(6) of " the Constitution or on ‘the freedom of trade,
comer ce and i ntercourse throughout  the territory of India
guaranteed under Art. 301 o the Constitution. It is further
to be considered whether the seizure of wheat in transit was
with authority of | aw.

It is submitted that although the inmpugned teleprinter
nessage dated March 31, 1981 was in the nature of executive
instructions of the State Governnent to the Regi onal Food
Controllers of the various regions to secure conpliance with

the two Control Oders, it had the force of |aw It is
poi nted out that under |icence conditions Nos. 11, 12 and 13
of the licence issued in Form B under cl. 4 of the 1976

Order, a dealer is required to conmply with  any direction
that may be given by the State Governnent in regard to
purchase, sale or storage for sal e of foodgrains, to furnish
such information relating to his business as nmay be demanded
of him and to carry out such instructions as may, fromtime
to tinme, be given,
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by the State Governnent or the licensing authority, ‘and to
give all facilities at all reasonable tinmes, "to the
enforcenent officer or the Ilicencing authority or any

of ficer authorised by him or the State Governnment for the
i nspection of the stocks etc. It is further pointed out that
the State Governnment of Uttar Pradesh has by Notification
No. P- XXl X- Food-5-5(42)/80 dated April 21, 1981, in exercise
of the powers conferred by s. 3 read with s. 5 of the Act,
with the prior concurrence of the Central Governnent, issued
the Utar Pradesh Foodgrains (Procurement and Regul ati on of
Trade) (First Anmendnment) Order, 1981. By cl. 2 thereof, a
new cl. 4 has been substituted in the 1978 Order by which
the stock limt of dealers in foodgrains has been re-fixed,
as it was of the opinion that it was necessary and expedi ent
so to do for securing equi tabl e di stribution and
avail ability of wheat at fair prices. The new cl. 4 provides
that no whol esale dealer, conmission agent or retailer

shall have in stock, wheat nmore than 250 quintals, 250
quintals and 20 quintals respectively, at any tinme. The re-
fixation of the stock limt of a wholesale dealers at 250
quintals, at any tine, is to ensure that whol esal e deal ers
inthe State of Utar Pradesh do not try to corner stocks of
wheat for purposes of speculation. The submission is that
the State Governnment without placing any restriction on
novenent of wheat fromthe State of Uttar Pradesh to various
other States, has virtually frozen the excess stock of wheat
lying with whol esale dealers of foodgrains in the State.
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There is, in our opinion, considerable force in these
submi ssi ons.

The real question at issue is whether or not the
seizure of wheat was with the authority of Ilaw The
fundanental right to carry on trade or business guaranteed
under Art. 19(1)(g) or the freedom of inter-State trade,
comerce and intercourse under Art. 301 of the Constitution
has its own limtations. The liberty of an individual to do
as he pleases is not absolute. It must yield to the common
good. Absolute or unrestricted individual rights do not and
cannot exist in any nodern State. There is no protection of
the rights thenselves unless there is a neasure of contro
and regulation of the rights of each individual in the
interests of all. Wenever such a conflict comes before the
Court, it isits dutyto harnonise the exercise of the
conpeting rights. The Court nust balance the individual’s
rights of freedomof trade under Art. 19(1)(g) and the
freedomof inter State trade and commerce under Art. 301 as
agai nst the national interest. Such a limtation is inherent
in the exercise of those rights.
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Under Art. 19(1)(g) of the Constitution, a citizen has
the right to carry on any occupation, trade or business and
the only restriction on this wunfettered right is the
authority of the State to make a |law inposing reasonable
restrictions under c¢l. (6). The principles wunderlying in
cls. (5) and (6) of Art. 19 are now well settled and
ingrained in our legal systemin a nunber of decisions of
this Court, and it is not necessary to burden this judgnent
with citations. The expression ’'reasonable restriction
signifies that the I|imtation inposed on a . person in
enjoynment of the right should not bearbitrary or of an
excessive nature, beyond what is required in the interests
of the public. The test of ~reasonableness, wherever
prescri bed, should be applied to each individual  statute
i mpugned, and no abstract standard, or general pattern of
reasonabl eness can be laid down as applicable in all cases.
The restriction which arbitrarily or excessively invades the
ri ght cannot be said to contain t he quality of
reasonabl eness and wunless it strikes a proper  bal ance
between the freedomguaranteed in Art. 19(1)(g) and the
social control permtted by «cl. (6) of Art. 19, it nust be
held to be wanting in that quality.

The nature of the right alleged to have been infringed
is that wholesale dealers in foodgrains fromthe State of
Uttar Pradesh or elsewhere are prevented from noving their
stock of wheat to various other States or from one district
to another without the transaction being verified and duly
endorsed by the Deputy Marketing Oficer or the Senior
Marketing Oficer concerned. The other restriction on the
enjoynment of their right placed by the inpugned teleprinter
nessage is that there should be physical verification at the
checkposts on the State’s borders. These steps were designed
to prevent a price risein wheat in the State of Utar
Pradesh and to prevent outflow of wheat fromthe State to
various other States and from one district to another
district within the State. The whole object was to ensure
that the wholesale dealers in foodgrains did not corner
stocks of wheat for the purpose of speculation. It cannot be
said that they do not contain the quality of reasonabl eness
or were not in the interests of the general public. 1In
judging the validity of these restrictions, the Court has to
strike a proper bal ance between the freedom guaranteed under
Art. 19(1)(g) and the social <control permitted by Art.
19(6).
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If, therefore, the seizure can be justified on the

basis of any valid law, it cannot be held to be illegal

This is equally true of Art. 301. Art. 301 inposes a genera

l[imtation on all |egislative
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power in order to secure that trade, comerce and
i ntercourse throughout the territory of India shall be free.
Havi ng pl aced a general lintation on the |egislative powers
of Parlianent and the State Legislatures, Art. 302 rel axes
that restriction in favour of Parliament by providing that
authority may, by law, inmpose such restrictions on the
freedom of trade, commerce and intercourse between one State
and anot her and within any part of the territory of India in
the public interest. Likewise, Art. 304(b) provides that
not wi t hst andi ng anyt hi.ng in Art. 301 or Art. 303, a
legislature of a State may, by law, inpose such reasonable

restrictions on the freedom of trade, comer ce or
intercourse with” or within that State as may be required in
the public interest, provided that no Bill or amendnent for
the purpose of cl. (b) shall be introduced or noved in the

| egi slature of ~ a State without the previous sanction of the
President. Although Art. 301 guarantees that trade, conmerce
and intercourse throughout the country shall be free, the
right to carry on inter-State trade and commerce nmay be
subject to reasonable restrictions in the interests of the
general public.

The word ’'free’ in Art. 301 does not nean freedom from
laws or fromregulations. Art. 301 -guarantees freedom of
trade, conmerce and intercourse-throughout the country from
any State barriers. It declares that subject to the other
provisions of Part Xl I, trade, comerce and-  intercourse
throughout the territory of India shall be free. The whole
object was to bring about the economc unity of the country
under a federal structure, so that the people nay feel that
they are nmenbers of one nation. One of the means to achi eve
this object is to guarantee to every citizen the freedom of
noverment and residence throughout the country. /That s
achieved by Art. 19(1)(d) and (e). No less inportant is the
freedom of novenent or passage of commobdities from one part
of the country to another. The progress of the country as a
whol e al so requires free fl ow of comrerce and intercourse as
between different parts, without any barrier. This freedom
of trade, commerce and intercourse throughout the country
without any ’'State barriers’ is not confined to inter-State
trade but also includes intra-State trade as well. In other
words, subject to the provi si ons of Part XI1l, no
restrictions can be inposed upon the flow of trade, conmerce
and intercourse, not only between one State and another, but
bet ween any two points within the territory of India whether
any State border has to be crossed or not.

It is nowwell settled that the regul atory nmeasures or
neasures i nposing conpensatory taxes do not cone w thin the
purvi ew of the
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restrictions contenpl ated by Art. 301. The regulatory
neasures should, however, be such as do not inpede the
freedom of trade, conmerce and intercourse. |t cannot be
said that the instructions conveyed by the State Governnent
by the inpugned tel eprinter nessage inposing the requirenent
for the making of an endorsement by the Deputy Marketing
Oficer or the Senior Marketing Oficer or the physica
verification of stocks of wheat during the course of
transit, are a ’'restriction” on the freedom of trade,
conmerce and intercourse within the country, i.e, across the
State or fromone part of the State to another. These are
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nothing but regulatory nmeasures to ensure that the excess
stock of wheat held by a whol esal e deal er, conm ssion agent
or a retailer is not transported to a place outside the
State or from one district to another. Even if these
requirenents are construed to be a ’restriction’ on the
inter-State or intra-State trade, the limtation so i nposed
on the enjoynment of the right cannot be considered to be
arbitrary or of an excessive nature. Nor can it be said that
such restrictions do not satisfy the test of reasonabl eness.

The question whether or not the seizure of the wheat
was for contravention of any order issued under s. 3 of the
Act is pending investigation before the Additional District
Magi strate (Civil Supplies), Agra. For the establishnment of
their rights the petitioners have still to establish that
the wheat in question was bought by themin open market in
Del hi and el sewhere and was being nerely transported through
the State of Utar Pradesh in the course of inter-State
trade and comerce. If that be so, then there was no
contravention-of any order issued by the Central Governnent
under s. 3 or by the State Governnent under s. 3 read with
s. 5 of the Act. If, on'the -—contrary, the wheat had been
purchased by them at Agra or nearby places within the State
of Uttar Pradesh, the question would arise whether such
purchase, storage or sale of wheat was in contravention of
any of the two Control Orders. |In case there was such
contravention of any of the provisions of the two Contro
Orders, then there was undoubtedly the power of search and
seizure. The case of the State Governnent before us was that
the source of power 'to effect ‘the seizure was the two
Control Orders. It was asserted that the wheat was not being
transported during the course of inter-State trade and
commerce from the Union Territory of Delhi to various other
States, but had, in fact, been purchased at Agra and was
being lifted from the State of ~Utar Pradesh and had
therefore to be seized at the check-post at Saiyan and at
Agra. Under «cl. 3 of 1976 O der, no person can carry on
busi ness as a
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deal er or conmi ssion agent except and in accordance with the
terms and conditions of a licence issued in-that behalf by
the licensing authority. The term’dealer’ is defined in s.
2(c) of the Oder to nean a person engaged in the business
of purchase, sale or storage for sale of foodgrains.
According to the State, the seized wheat had been purchased
at Agra in the course of trade and they were not isolated
transactions and, therefore, the Delhi traders conmitted
contravention of «c¢l. 3 of the 1976 Order. O . 14 thereof
confers the power of search and seizure on an enforcenent
officer or the licensing authority or any other officer
authorised by the State Governnment in that behalf, The
expression 'enforcenent officer’ is defined in cl. 2(e) of
that Order and it includes the Chief Marketing Oficer and
in that capacity the Chief Marketing O ficer, having reason
to believe that contravention of the provisions of the O-der
had been, was being, or was about to be conmtted, had the
power to seize the trucks at the check-post at Saiyan and
effect the seizure of the trucks |aden with wheat and bring
themto the purchase point at Agra.

Furthernore, under cl. 4 of the 1978 Order, as anended,
no person who is a whol esal e deal er, comni ssion agent or a
retailer, shall have in stock wheat in quantities exceeding
250 quintals, 250 quintals and 20 quintals respectively at a
time. . 6 confers the power of search and seizure on an
enforcenent officer which term as defined in cl. 2(d)
i kewi se includes the Chief Marketing |Inspector, Under cl
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6(d), the Chief Marketing Inspector, as an enforcenent
officer, had the power to seize any article in respect of
whi ch he had reason to believe that a contravention of the
Order had been, was being, or was about to be comitted. The
fixation of the maximum limts of stocks of wheat at 250
quintals 250 quintals and 20 quintals respectively, which a
whol esal e deal er, conm ssion agent or a retailer may hold,
at any one tinme, has necessarily the effect of freezing the
excess stock of wheat Ilying with such dealer. This also
results in preventing the novenment of such excess stock of
wheat from the State of Uttar Pradesh to various other
States or fromone district to another. The excess stock of
wheat lying with such dealer, that is, a whol esal e dealer
conmi ssion agent or a retailer, in truth and substance,
becarme their 'unlicensed stock’. If really the Del hi traders
had purchased the excess stock of wheat from wholesale
deal ers, conm ssion agents or ~retailers in the State of
Uttar Pradesh, as is alleged, it is possible to contend that
there was ' a contravention of the provisions of cl. 4 of the
1978 Order. The question whether the seizure was for any
contravention of any O derissued under
1169
s. 3 of the Act has to be deternmined by the Additiona
District Magistrate (Civil Supplies), Agra, on the evidence
adduced by the parties before him

The facts being controverted, the petitioners have no
right to relief under Art. 32 of the Constitution. Each of
the petitioners has filed a sheaf of docunments show ng that
the wheat had been purchased in the open market in Del hi and
el sewhere, that the trucks laden wth their wheat were
acconpani ed by the relevant bills, goods receipts, inter-
State transit passes etc., that the trucks in question were
allowed to cross the check-posts at~ Kotwan on the border
between the Union Territory of Delhi and the State of Utar
Pradesh. but were seized either at the check-posts at Saiyan
on the border between the States of ‘Utar Pradesh and Madhya
Pradesh or at Agra, while they were in transit through the
State of Utar Pradesh. It was also asserted that all the
docunents were seized and taken away by the Seni or Marketing
I nspector, and that he had given an acknowl-edgrment of the
same. Learned counsel appearing for the State -vehenently
contends that these docunments were not shown to the
authorities concerned and it is for the petitioners to prove
these docunents before the Additional District Magistrate
(Gvil Supplies), Agra, in support of their claimW cannot
act on the documents because the transactions are still to
be proved. It is asserted on behalf of the State Governmnent
that such docunents coul d al ways be brought into existence,
particularly when none of the transactions were effected
through a Bank. This Court cannot obvi ously pronounce upon
t he genui neness of the transactions or record any finding on
the basis of the docunents when the facts are in dispute.

There still remains the question whether the seizure of
wheat anounts to deprivation of property wthout the
authority of law. Art. 300A provides that no person shall be
deprived of his property save by authority of law. The State
Covernment cannot while taking recourse to the executive
power of the State wunder Art. 162, deprive a person of his
property. Such power can be exercised only by authority of
aw and not by a nere executive fiat or order. Art. 162, as
is clear from the opening words, is subject to other
provi sions of t he Consti tution. It is, t her ef or e,
necessarily subject to Art. 300A. The word 'law in the
context of Art. 300A nust nean an Act of Parliament or of a
State Legislature, a rule, or a statutory order; having the
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force of law, that 1is positive or State nade law. The
decisions in Wazir Chand v. The State of Hi nmacha
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Pradesh and Bi shan Das and others v. The State of Punjab and
others are an authority for the proposition that an illega

sei zure anpbunts to deprivation of property wthout the
authority of law. In Wazir Chand's case (supra), the police
in India seized goods in possession of the petitioner in
India at the instance of the police of the State of Jamu
and Kashmir. The seizure was admittedly not wunder the
authority of law, inasnmuch as it was not under the orders of
any Magistrate; nor was it under ss. 51, 96, 98 and 165 of
the Code of Crimnal Procedure, 1898, since no report of any
of fence conmitted by the petitioner was nmade to the police
in India, and the Indian police were not authorised to make
any investigation. In those circunstances, the Court held
that the seizure was not with the authority of Ilaw and
amounted to an . infringenment of the fundamental right under
Art. 31(1). This view was reaffirmed in Bishan Das’'s case
(supra).

The effect of the Constitution (Fourth) Anendnment Act,
1955, is that there can be no 'deprivation unless there is
extinction of the right to property. It is urged that the
sei zure of wheat was not with a viewto extinction of the
rights of the petitioners, but the property in the seized
wheat was theirs. No doubt, the wheat had to be sold, as it
was subject to speedy and natural decay, but the petitioners
are entitled to the sale proceeds, if ultimtely it is found
by the Additional District Mgistrate (Cvil. Supplies),
Agra, that there was no contravention by themof an order
i ssued under s. 3 of the Act. It is not necessary for us to
deal with the question whether an illegal seizure anmounts to
"deprivation’ of property within the neaning of Art. 300A
for purposes of this case, as the State CGovernnent does not
di spute the right of the petitioners to the sale proceeds.
It is true that the seizure was with intent to confiscate
under s. 6A of the Act, but that ‘woul d not nake the seizure
illegal, if, ultimately, it is found that there was
contravention of an order issued under s. 3 of the Act.

If the facts were not in controversy and if the
petitioners were also able to prove that there was w ongful
sei zure of wheat by the State Governnent of Uttar Pradesh at
the check-post of Saiyan on the border, while in transit, in
the course of inter-State trade and conmerce fromthe Union
Territory of Delhi, perhaps, they would be entitled to the
return of the seized wheat, or, in the alternative,
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to the paynent of price thereof. The State contests. the
right of the Court to investigate into the facts,
particularly when the natter is a fact in issue in the
af oresaid proceedings before the  Additional District
Magi strate (CGivil Supplies), Agra. Normally, it is not the
function of this Court to investigate into facts in
proceedi ngs under Art. 32 of the Constitution when they are
controverted with a view to discerning the truth. The nmatter
nmust, in a situation like this, be left to the fact-finding
body. For the establishnment of their right to relief under
Art. 32, the petitioners nust, in our opinion, establish the

necessary fact before the sai d Addi ti onal District
Magi strate in the proceedings wunder s. 6A of the Act. If
they fail to get relief in such proceedings, their obvious

renedy lies in a suit for damages for wongful seizure.

The question that the seizures were in reality for
procurenent of wheat in furtherance of the directive of the
Central Governnent, and not for breach of the two Contro
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Orders and, therefore, were nothing but a ’'colourable
exercise of power’, is dependent on facts to be found on

i nvestigation. Further, the question that there being no
control price for wheat, the wheat shoul d have been sold by
public auction, is again a question that nust be raised
before the Additional District Magistrate (Cvil Supplies),
Agra, in the proceedings pending before himunder s. 6A of
the Act.

Turning to the petitions under Art. 32 of the
Constitution by wholesale dealers of foodgrains from the
State of Utar Pradesh, |earned counsel appearing for these
petitioners challenged the inpugned teleprinter nmessage
dated March 31, 1981, and the Notification No. P. XXl X-Food-
5-5(42)/80 dated April 21, 1981, issued by the State
CGovernment of Uttar Pradesh, by which cl. 4 of the Utar
Pradesh Foodgrains (Procurenent and Regulation of Trade)
O der, 1978, has been anended, particularly on three
grounds, nanely,~ (1) the inpugned notification fixing the
maxi mum |l imt ~ of wheat permtted to be possessed by a
whol esal e _deal er at 250 quintals, at a tinme, is an
unreasonabl e restriction _on the freedom of trade guaranteed
under Art. 19(1)(g) of ~the Constitution; (2) there is no
di stincti on nade between a whol esal e deal er and a commi ssi on
agent in as nuch as the maxinumlimt of wheat allowed to be
possessed by themis the sane, i.e., 250 quintals at a tine
and the fixation of /such limt in the case of a wholesale
dealer is arbitrary, irrational and irrelevant and thus
violative of Art. 14 of +the Constitution; and (3) the
instructions conveyed by the  State Government by its
teleprinter nessage dat ed Mar ch 31, 1981, pl aci ng
restrictions
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on novenent of wheat by traders on private account fromthe
State of Uttar Pradesh to various other States and on inter-
di strict novement of wheat within the State, were in breach
of their fundanental right under Art. 19(1)(g) read wth
Art. 301 of the Constitution.

The first and second contentions nay conveniently be
dealt with together. In order to appreciate t hese
contentions, it is necessary to state a few facts:

During the year 1979-80, the country was victimto a
very serious drought which affected with Kharif as well as
Rabi crops. The Governnent of India, therefore, fixed a
target of 9.5 mllion tonnes of wheat to be purchased inthe
sunmer nmonths of 1981 for the national buffer ~ stock. It
fixed the procurenment price at Rs. 130 wper quintal as
agai nst the support price of Rs. 127 per quintal recomended
by the Agricultural Price Commission to provide a better
incentive to the farnmers. The procurenment was carried out as
a neasure of price support wthout any restriction on
novenent from one State to another. However, some of the
States were inplenenting local laws with regard to ensuring

that the private trade adhered to the stock ‘limt
restrictions on themand did not try to corner stocks for
specul ati on purposes. The ori gi nal target fixed for
procurenent was 9.5 mllion tonnes but at the end of June,
only 6.5 mllion tonnes had been purchased, leaving a
deficit of 3 mnmllion tonnes. The result was that the
Government of India was thus forced to buy 1.5 mllion

tonnes of wheat in the world market. The Government’s
procurenent drive was mainly frustrated by whol esal e deal ers
of foodgrains cornering the stocks of wheat by paying a
price higher than the procurenent price to the farnmers.

The inperatives of the situation demanded that the
specul ative tendencies of the trade were curbed by strictly
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enforcing the stock limts of traders. Under original cl. 4
of the Utar Pradesh Foodgrains (Procurenent and Regul ation
of Trade) Order, 1978, a whol esal e deal er, comm ssion agent
or a retailer could have in stock wheat not nore than 750
qui ntals, 750 quintals and 100 quintals respectively, at any
time. In viewof the worsening situation in the nationa
buffer stock and in the light of the experience gained
during the past few years, the State Governnent was of the
opinion that it was necessary and expedient to re-fix the
stock limts of such dealers. This was expected to maxi m se
procurenment of wheat to neet the requirenent of public
di stribution, as well as, the buffer stock
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It cannot be asserted that the restriction inposed by
the State Governnment on whol esal e deal ers of wheat is either
arbitrary or is of an excessive nature. The fixation of the
stock limt of wheat to be possessed by whol esal e deal ers,
at any ~tinme, at~ 250 quintals is an inportant step taken by
the State Governnent to obviate hoarding and bl ack-marketi ng
in wheat which is in short supply. It is hardly necessary to
enphasi se - the —extent and ~urgency of the evil sought to be
renmedi ed thereby. Perhaps fixation of the minimumlimt of
wheat permitted to be possessed by a whol esal e deal er at 250
quintals, at atinme, is too low but the restriction so
i nposed cannot be treated to be arbitrary or of an excessive
nature, beyond what i's required in the national interest. It
is a matter of common know edge that wholesal e deal ers of
foodgrains nmainly operate in large cities and towns and have
the neans and capacity to ~mani pulate the narket by
wi t hhol di ng stocks of a comodity. There was need to check
such speculative tendencies in the trade. It was therefore
felt expedient to re-fix the stock Ilimt ~of wheat for
whol esal e dealers at 250 quintals at-a tine, as in the case
of a conmi ssion agent. The underlying “idea is that the
whol esale dealers should be allowed to continue their
trading activities within reasonable limts. The fixation of
stock limt at 250 quintals inplies that whol esal e deal ers
can have at any tine, in stock, a wagon-load of ‘wheat. In
Krishan Lal Praveen Kumar & O's.  etc. v. The State of
Raj ast han, this Court has interpreted the words “at any
time’ as nmeaning 'at any given tinme’. This neans that a
whol esal e deal er should not have in stock nore than - 250
quintals at a tine. But there is nothing to prevent a
whol esal e dealer fromentering into a series of transactions
during the course of the day. This Court- in Krishan Lal
Parveen Kumar’'s case (supra) and Suraj Ml Kailash Chand &
Os. v. Union of India & Anr., has upheld the validity of a
simlar notification dated March 23, 1981, issued by the
State Governnent of Rajasthan in exercise of the -powers
conferred by cl. 18 of the Rajasthan Trade Articles
(Licensing and Control) Order, 1980, fixing the- maximm
l[imt of wheat to be possessed by a dealer at any one tine
at 200 quintals, on the ground that it is a reasonable
restriction by the State Government within the meaning of
Art. 19(6) of the Constitution. In view of these deci sions,
it is difficult to conceive as to how the contention based
on Art. 19(1)(g) of the Constitution can survive.
1174

True it is, if the governnmental action is arbitrary or
there is no rational nexus to the object sought to be
achieved it is liable to be struck down as violative of Art.
14 of the Constitution. The State Governnment has adopted
various neasures in the interest of the general public for
the control of production, supply and distribution of, and
trade and conmmerce in, essential conmpbdities. To obviate
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hoardi ng and bl ackmar ket i ng in foodst uffs, it has
promul gated the Oder. It introduces a system of checks and
bal ances to achieve the object of the legislation, i.e., to
ensure equitable distribution and availability of essentia
commodities at fair prices. It cannot be said that |ooking
to the prevailing conditions, the inposition of such
restrictions does not satisfy the test of reasonabl eness.
Nor can it be said that the fixation of such stock linmt is
arbitrary or irrational having no nexus to the object sought
to be achieved and is, therefore, violative of Art. 14. On
the contrary, the limtation inposed fixing a stock limt
for a wholesale dealer at 250 quintals is a reasonable
restriction wthin the neaning of Art. 19(6) of the
Constitution.

One further point requires to be noti ced. The
contention that the action taken by the State Governnent in
issuing the inmpugned teleprinter nessage anmunts to an
"intrusion’ on the fundanmental right to carry on trade or
busi ness under Art. 19(1)(g) ~or on the freedom of trade,
comerce ‘and intercourse under Art. 301 of the Constitution
appears to_be wholly nisconceived. As already stated the
i nstructions conveyed by the State Government by the
i mpugned tel eprinter ~nmessage inposing the requirenent for
the maki ng of an endorsenent by the Deputy Marketing O ficer
or the Senior Marketing O ficer or the physical verification
of stocks of wheat /during the course of transit, are not a
"restriction’” on the fundanental right to carry on trade or
busi ness guaranteed under Art. 19(1)(g) or on the freedom of
trade, comrerce and intercourse under Art. 301. These are
not hi ng but regul atory measures to ensure -that the excess
stock of wheat held by a wholesal e deal er, conmmi ssi on agent
or a retailer is not transported to a place outside the
State or from one district to another.” Even if these
requi renents are considered to bea 'restriction’” on inter-
State or intra-State trade, that is, across the State or
fromone part of the State to another, the limtation so
i nposed on the enjoynent of the(right cannot be considered
to be arbitrary or of an excessive nature and thus violative
of Art. 19(1)(g) or Art. 301 of the Constitution. The State
Government in its return has stated that there is no ban on
the export of wheat fromthe State of Uttar Pradesh to
various other States or from one
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district to another within the State, subject to the naking
of an endorsenment by the Deputy Marketing Officer or the
Senior Marketing OFficer concerned. The petitioners who are
whol esal e dealers of foodgrains in the State of Uttar
Pradesh are, therefore, free to carry on their business
within the permssible limts, i.e., they nay carry on their
trade or business or enter into inter-State or intra-State
transactions of wheat subject to the stock limt - of 250
quintals at a time.

In the result, the wit petitions nust fail and are
di sm ssed. The stay orders passed by the Court, fromtime to
time, stand vacated. Fornal orders for vacating stay granted
in those matters need not be issued. There shall be no order
as to costs.

S R Petitions dismnssed.
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