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ACT:

I ndustrial Enploynment (Standing Orders) Act- (20 of 1946),
as anmended by Act 36 of 1956, ss. 6 and 10(2)-Mbdification
of existing Standing Orders-Wen pernitted.

HEADNOTE:

Six mnonths after the, appellant’s Standing Oders as
nodi fi ed had cone into operation, the respondent applied for
further nodi fication of the Standing Oders, under s.
10(2) of the Industrial Enploynent (Standi ng Oders) Act,
1946, ’as anmended in 1956. The certifying officer allowed
some of the nodifications and on appeal by the respondent,
the Appellate Authority allowed sone nore nodifications.

In appeal, to this Court under Art. 136 of -the
Constitution, the appellant objected to four nodifications,
nanmely: (i) that the appellant should give reasons and
conmuni cate them to the workmen even in cases of
di scharge simpliciter; (ii) that appeals against penalties
i nposed should be disposed of within 60 days; (iii) /that
when a worknan is renoved on the ground of inefficiency due
to physical unfitness, the appellant should offer< - to such
wor kman alternative; enployment on reasonable enolunents;
and (iv) that a second show cause notice should be served on
the workman at the stage of taking a decision on the
sui table punishrent. The grounds urged were: (1 )The
authorities wunder the Act can certify nodifications of
exi sting Standing Oders under s. 10(2) only when a change
of circunstances is established, because, s. 6 of the Act
confers finality on certified St andi ng Orders or
nodi fications thereof; (2). On principles anal ogous to res
Judicata, the authorities had no jurisdiction to grant the
nodi fications in the present case; and (3) the nodifications
were not reasonable or fair

HELD: (1) [Per Shelat and Vaidialingam JJ.]: A change
of ~circunmstances is not a condition precedent to the
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mai ntai nability of an application for nodification under s."
10(2).

Under the Act before its 'anendnent in 1956, a workman
coul d not object that the Standing Oders were not
reasonable or fair. Hs only remedy was to raise an
i ndustrial dispute, but that renmedy was unsatisfactory,
since the dispute had to be sponsored by a union or at |east
a substantial nunber of worknen and even then, the process
was a protracted one. Parlianent knew that the worknmen had
the right to raise an industrial dispute and also the
defects in that remedy and so anended ss. 4 and 10 of the
Act by Act 36 of 1956. The anendment conferred on
i ndi vidual workman the right to object to draft Standing
Orders subnmitted by an enployer on the ground that they are
either not fair or not reasonable, and also gave the right
to apply for their nodification. Under s. 6, a person
aggrieved by the order of the certifying officer «certifying
or nodifying Standing Orders, nmay appeal to the Appellate
Aut hority whose decision shall be final. But the finality
only means that  there is no further appeal or revision
agai nst the order and that the order cannot be challenged in
"a civil court. It can, however. be nodified under s.
10(2). The only limtations on the power are, (a) reason.-
132
abl eness and fairness of the nodification and (b) except
on agreenment between enpl oyer and the workmen six nonths
nmust have el apsed fromthe date on which the Standing Orders
or the last nodifications thereof, came into operation, the
object being that  Standing Orders or the nodifications
should be allowed to work for sonme tine to see if they are
satisfactory. |In an application for nodification the issue
bef ore the authority would be not as to reasonableness or
fairness of the existing Standing Orders. but whether the
nodi fication ’'applied for is fair and reasonable. Such an
application is an i ndependent. application and/ nerely
because it could be nmade on the ground that the existing
Standing Oders are discovered to be wunsatisfactory even
wi t hout any change in circunstances, it would not anmount to
areview of an wearlier order. Further, there will not be
a multiplicity of applications  because t he wor kmen
individually have the right to apply for nodifications.
For, unl ess there is some justification for the
nodi fication, the authorities under the Act would reject the
applications. [139 GH 140 CD; 141 A-C 142 A-C, G H 143
A-C

Bangal ore Whollen Cotton & Silk Co. Ltd. v. The  Wrkmnen
[1968] | L.L.J. 555, Buckinghamand Carnatic Co. Ltd. v
Wrkmen C A No. 674 of 1968 dt. 25th July 1968 and
H ndustan Brown Boveri Ltd. v. The Workmen C. A No. 1631 of
1966 dt. 31st July 1967, referred to.

[ Per Bhargava, J. dissenting]: Wen an application under
S. 10(2) is made, the certifying officer can nodify
Standing Orders already certified, only if the request is
not made on the basis of the sane material which existed at
the earlier stage when they were certified. [155 G H]

Before the anendnent in 1956 if the worknmen had any
grievance on the ground of unfairness or unreasonabl eness of
the Standing Orders, their only renmedy lay under the
Industrial Disputes Act. By amendnment in 1956, a Ilimted
renmedy was provided for themin the Act itself by conferring
on the certifying officer the power of judging t he
reasonabl eness and fairness of the Standing Orders and of
nodi fying them wunder s. 10(2). Therefore, after 1956 the
wor kmen have two alternative remedies for seeking alteration
in the Standing Orders proposed or certified. Under s. 10(2)
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a request for nodification can only be nmade on the basis of
fresh facts or fresh circunstances arising subsequent to
the passing of the order by the Appellate Authority under s.
6 on the limted ground of reasonabl eness and fairness.. The
I ndustrial Tribunal, however. can direct the alteration of a
Standing Order held to be reasonable and fair, w thout any
fresh grounds, material, or change in circunstances if an
i ndustrial dispute, in 'relationto it is raised, and this
is the only renmedy available if a nodification is desired
wi thout a change of circunstances. If it is held that even
the certifying officer can reconsider the reasonabl eness or
fairness of a Standing Order already certified and confirmed
under s. 6 the finality envisaged by the section would be
nul I'ified. After a period of six nmonths had el apsed, the
certifying officer could set aside an order passed earlier
by his superior, or a succeeding Appellate Authority nay
interfere with his predecessor’s order, mnerely because the
certifying officer or Appellate Authority considers the
nodification to be reasonable and fair even though there
was no change in-the circunstances. [153 F-G 154 A-B, D F;
155 C-F; 156 A-C]

(2) [Per Shelat ~and Vaidialingam JJ.]: It is
doubt f ul whet her princi ples anal ogous to res judicata can
property be applied to industrial adjudication. [143 H]

Burn & Co. v. Their Enployees, [1956] S.C.R 781, Guest,
Keen, Wllians (P) Ltd. v. Sterling, [1960] 1 S.C R 348
and Worknen of Balner Lawmie & Co. v. Balner Lawmie & Co.
[1964-] 5 S, CR ' 344, referred to,

133

[ Per Bhargava, J.]: This Court bas expressed conflicting
views on the question of 'applying the principle underlying
the rule of res judicata to industrial adjudication. [150 E

Burn & Co.’'s case, [1956] S.C. R~ 781, Bal mer ' Lawrie
Co.’s case, [1964] 5 S.C.R 344 and Associ ated Cenent Staff
Union v. Associated Cenment Co. [1964] 1 L.L.J. 12. referred
to.

(3) [Per Shelat and Vaidialingam JJ.]: So far as
nodifications (ii) and (iii) are concerned, in an appea
under Art. 136, this Court would not interfere with the
conclusion of the authorities wunder the Act since no
principle is involved. [144 F]

As regards nodification (iv), the authorities under the
Act held that it was fair and reasonable, and there “is no
justification for this Court to interfere with the decision
In Industrial matters, at present, the doctrine of hire and

fire is conpletely abrogated, because, security of
enpl oyment is one of the necessities for industrial peace
and harmony. |If reasons for discharging an enployee are

furni shed tO himhe not only has the satisfaction of know ng
why his services are dispensed with, but in appropriate
cases he can challenge it, as even when the services of an
enpl oyee are terminated by an order of di'schar ge
simpliciter, its legality and propriety can be challenged
before an industrial tribunal. [145 A-E]

As regards nodification (iv) the requirenment of a second
show cause notice is peculiar to cases com ng under Art. 311
of the Constitution and neither the ordinary law nor the
industrial law requires an enployer to give such a notice.
Even in Art. 311, the requirenment is now renoved and so, it
is not necessary to inport it into industrial matters. [145
E- F]

[Per Bhargava J. dissenting]: The order nust be set
asi de because the four nodifications were not based on any
fresh facts, material or change of circunmstances. |In fact,
nmodi fication (i) was, specifically disallowed by t he
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Appel late Authority at an earlier stage and nerely because
his successor considered it reasonable and fair it was
permtted without any change in the circunstances. [156 E-F

H

JUDGVENT:
ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 27 of 1968.

Appeal by special leave fromthe order dated Cct ober
27, 1967 of the Chief Labour Comm ssioner (Central) and
Appel l ate Authority, New Delhi in No. I.E 1 ( 11 )/7/66-

H R Gokhale, B. Parthasarathy: O C. Mathut, J.B
Dadachanji and Ravi nder Narain, for the appellant.

R K Garg, S.C. Agarwala and Anil Kumar Gupta, for the
respondent .

The Judgnent of J. M SHELAT and C. A. VAI DI ALI NGAM  JJ.
was delivered by SHELAT, J. BHARGAVA, J. delivered a
di ssenti ng Opinion.

Shel at,~ J. Thi s appeal, by special |leave, is by the
enpl oyer —and raises the question as to the scope of sec.
10(2) of the Industrial Enployment (Standing Orders) Act, 20
of 1946, as amended by Act 36 of 1956 (referred to
herei nafter as the Act).

134

The Standing Oders of the Appellant-conpany were
certified on August 7, 1962 by the Regional Labour
Comm ssioner, Central, under s. 4 of the Act. Both the
conpany and the worknmen fil ed appeals agai nst the said order
which were disposed of by the Appellate authority under s.
6. Sonetinme thereafter the respondent-union applied for
certain nodifications, sone of’ which were certified by the
Regi onal Labour Conmi ssioner by his order dated Decenber 28,
1963. The Appel | ant-conpany filed an _appeal against the
said order which was disposed of by the Chief Labour
Conmi ssioner in April 1964. On April 25, 1965 the respondent
union made a further application for nodifications. The
Regi onal Labour Conmi ssioner by his order dated Septenber 2,
1965 allowed certain nodifications but rejected  the rest.
The uni on thereupon appeal ed agai nst the said order. After
heari ng the parties the Chief Labour  Conm ssioner passed
hi s i mpugned order dated October 27, 1967 ordering
certification of certain nodi fications. Though t he
Appel | ant - conpany obj ect ed at first to al | t he
nodi fications, counsel pressed the appeal in respect of four
nodi fications only. The first nodification challenged is in
Standing Order 9, clause (a)which, as unanended, read as
fol | ows:

"The railway under the terns of
enpl oyment has the right to terminate the
servi ces of a permanent Workman on giving
him one nonth’s notice in witing ‘or one
nonth’'s pay may be paid in lieu of notice."

The union clainmed that the managenment should give reasons
even when they term nated the services of an enployee by a
di scharge sinpliciter. The nodification allowed directed
reasons to be recorded in witing and comrunicated to the
workman if he so desires at the tine of discharge but not if

t he management considers it inadvisable. The second
nodification is in Standing Oder 12, clause (A), which
inits unanended form read as follows:

"When any of the penalties specified
in Oder 9 is inposed upon a workman an appea
shall lie to the authority next above that
i mposi ng the penalty. An appeal shall lie to
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the WManaging Agents only on original orders

passed by the General Manager ..... "
The union’s plea was that sonme time limt was necessary for
the disposal of the appeals as the managi ng agents who are
the appellate authority against the orders of the Genera
Manager took nonths to dispose of such appeals thereby
del aying the workman fromraising an industrial dispute in
time and seek tinmely relief. The nodification allowed was
that every such appeal shall be disposed, of by the
appel l ate authority wthin 60 days fromthe date of its
receipt. The third nodificationis in Standing Oder 11
(’vii) which read as follows:

135

"Renoval from service: A workman shal
be liable to be renmoved fromservice in the
fol l owing circumstances:

(a) Inefficiency.
The nodification all owed was as foll ows:

"“In case of inefficiency due to
physi cal unfitness the workman whom the
managenent considers sui tabl e for some
alternative enploynent shall be offered the
same on-reasonabl e emol unents having regard to
his former enmolunments.”

The nodi fication/ contains, it wll 'be noticed, four
limtations: (1 ) it applies only to cases of renoval on the
ground of physical unfitness, (2) “the consideration of
suitability for an alternate enploynent is ‘left to the
managenent, (3 ) the existence of alternative post, and (4)
the question as to what reasonabl e enplunents should be is
left to the nmanagenent. The fourth nodification is in
Standing Oder 11 (vii) (c) which, in its wunanmended form
was as foll ows.

"Every per son agai nst whom
departnmental enquiry is bei ng nmade shal
be supplied with a copy of the findings
in connection with 'his dismssal and’ renoval
from ser- vice.. ~The workman shal'l also be
supplied with a copy of the ~proceedings
of t he enquiry commttee as soon as
possi ble after the conclusion of the enquiry
pr oceedi ngs in his case and be allowed
to defend his case through uni on’s
representative."

The nodification all owed was as foll ows:
"In case the managenent propose to
renove the worknman from service they shal
serve on the workmen separate (show cause
notice to that effect."

Counsel for the conpany chal | enged the inmpugned  order
inits two facets: the scope of the power of nodification
under s. 10(2), and on nmerits on the ground that the
nodi fications did not stand the test of reasonabl eness and
fairness. On the first question his contention was that the
jurisdiction and powers of the authorities under the Act to
certify nodifications of the existing standing orders are
limted to cases where a change of circunstances is
est abl i shed. In the course of his ar gument , counsel
however, qualified the contention by conceding that if at
the time of the last certification certain circunstances
were, for one reason
136
or the other, omtted from consideration they would
constitute a Valid reason for nodification and t he
nodi fication would be granted even though in such a case a
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change of circunstances has not occurred. He next contended
that in any case though s. 11 of the Code of Civil Procedure
did not apply, principles analogous to res judicata would
apply to an application for nodification unless such
application is occasioned by new circunstances having arisen
or is based on new facts. Briefly, the argument was that
the object of the Act is to have conditions of service of
workmen in an establishnment defined with precision, and
therefore, to have standing orders deal i ng with such
conditions certified. For industrial harnony and peace it
is necessary that those conditions are stable and do no.t
remain undefined or fluctuating. In pursuance of this
object the Act confers finality to such certified standing
orders or nodifications thereof under s. 6. The contention
was that if nodifications were allowed w thout any
restraint, there would be nultiple applications specially as
i ndi vi dual workman have been given the right to apply for
nodi fications. Therefore, the word 'final’ ins. 6, it’ was
argued, nust be soread as to nean that an application for
nodi fication under s, 10(2)  can only be maintainable if it
is justified on the ground of -a change of circunstances
having occurred after the fast certification, whi ch  of
course, according tothe concession made by counsel, also
woul d include cases where certain circumnstances were not
taken into account 'at the time of the last certification

The rel evant provi si ons of the Act requiring
consideration in this appeal are ss. 4, 6, 10, 11 and 12.
Section 4 provides that standing orders shall be certified
under the Act if (a) a provision is made therein for every
matter set out in the Schedule, and (b) they are  otherw se
in conformty with the provisions of the Act. ~The section
further provides that it shall be the function of the
certifying officer or the appellate authority to adjudicate
upon the fairness or reasonabl eness ’'of ‘the’ provisions of
the standing orders. Section 6 provides that any person
aggrieved by the order of the certifying officer passed
under s. 5(2) may appeal to the appellate authority and the
appel | ate authority, "whose decision shall be final", / shal
by an order confirm the standing orders in the form
certified under s. 5 (2) or anend or add thereto to render
them certifiable under the Act. Secti on 10, whose
interpretation is in question, provides by sub-s. 1 as
fol |l ows:

"Standing orders finally certified under

this Act shall not, except on agreenent
between the enployer and the worknen, be
liable to nodification until the expiry of 6

nonths from the date on which ‘the standing
orders or the last nodifications thereof / came
into operation.”
137
Sub-s. 2 runs as foll ows:
"Subj ect to the provisions of sub-section
(1), an em
pl oyer or workman may apply to t he
certifying officer
to have the standing orders nodified .....
Sub-s. 3 provides that the foregoing provisi OnS of the Act
shall apply in respect of an application for nodification as
they apply to the certification of the first standing
orders. Section 11 enpowers the certifying officer and the
appel late authority to correct <clerical or arithnetica
nm stakes in an order passed by themor errors arising from
any accidental slip or omission. Lastly, s. 12 provides
that no oral evidence having the effect of adding to or
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otherwise varying or contradicting standing orders as
finally certified under the Act shall be adnitted in any
court.

Counsel conceded, and did so rightly, that there is no
express provision in any one of these sections restricting
the right to apply for nodification or the power of the
authorities to allow nodification only on proof of a change
of circunstances. The only limtations to the power are the
reasonabl eness or fairness which of course must be
established and the expiry of six nonths after the date of
the standing orders or their last nodifications coming into
operation. In the absence of any such express restriction
we should then ask oursel ves whether there is in any of
t hese sections anything which would indicate such a

restriction by necessary inplication. |In that connection
the only word which can point to such a restriction
according to. counsel, is thewrd 'final’ in sec. 6, so

that the contention reduces itself to this that by making
the order of the appellate authority final under sec. 6,
Parl i anment intended by necessary inplication that the bar of
finality —can—only be renoved if new circunstances arise
whi ch necessitate or justify nodification

But the intention of the legislature, as observed by
Lord Watson in Salonobn-v.A Salonbn & Co. Ltd.(1) "is a
conmon but very slippery phrase, which popul arly understood,
may signify anything fromintention enbodied in positive
enactment to specul ati ve opinion as to what the |egislature
pr obabl y woul d have neant, although there ‘has been an
omssion to enact". It is well settled that' the nmeaning
whi ch words ought to be understood to bearis not to be
ascertained by any process-akin to speculation and the
primary duty of a court is to find the natural neaning of
the words wused in the context in which they occur; that
context including any other phrase in the Act which may
throw Iight on the sense in which the makers of the Act used
the words in dispute. In R v. Wnbledon Justices(2) Lord
Goddar d said: "Although in  construing an Act of
Parlianment the court nust always try to give effect to the
intention of the Act and mnust | ook
(1) [1897] A.C. 22, 38. (2) [1953] 1 QB. 380.
2 Sup. C1./69--10

138

not only at the renedy provided but also at the nischief
aimed at, it cannot add words to a statute or read words
into it which are not there .... "Simlarly, in Rwv.
Mansel Jones(1l) Lord Coleridge said that it was ne -business
of the courts to see what Parlianent had said, instead of
reading into an Act what ought to have been said. So too, in
Latham v. Lafone(2), Martin B. said: "I think the proper

rule for construing this statute is to adhere to its /words
strictly; and it is my strong belief that, by reasoning on
l ong-drawn inferences and renote consequences, the courts
have pronounced many judgnents affecting debts and actions
in a manner that the persons who origi nated and prepared the
Act never dreamed of." In the light of these principles we
ought, therefore, to give a literal neaning to the [|anguage
used by Parlianent unless the | anguage i s anbiguous or its
literal sense gives rise to an anonaly or results in
somet hi ng which woul d defeat the purpose of the Act.

The Act was passed because the |egislature thought that
in many industrial establishnents the conditions of service
were not uniformand sonetines were not even reduced to
witing. This led to conflicts resulting in unnecessary
i ndustrial disputes. The object of passing the Act was thus
to require enployers to define with certainty the conditions
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of service in their establishnents and to require them to
reduce them to witing and to get them conpulsorily

certified. The matters in respect of which the conditions
of enmploynent had to be certified were specified in the
schedule to the Act. As the Act stood prior to its

amendment in 1956, sec. 3 required the enployer to submt to
the certifying. officer draft standing orders proposed by
him for adoption in his establishnent. Section 4 provided
that standing orders shall be certifiable if (a) provision
is made therein for every matter set out in the Schedule,
and (b) that they were otherwise in conformty wth the
provisions of the Act.. The section, however, expressly
provided that it shall not be the function of the certifying
of ficer or the appellate authority to adjudicate upon the
fairness or reasonabl eness of the standing orders. Under s.
5, the certifying officer was required to send a copy of the
draft standing orders to the union, if any, or in its
absence to the workmen in the manner prescribed together
with a notice calling for objections by them if any, and to
give opportunity to the enployer and the worknen of being
heard and then to deci de whet her or not any nodification of
or addition to the draft standing orders was necessary to
render themcertifiable under the Act. Section 6 provided
for an appeal by any person aggrieved by the order passed
under s. 5. The /appellate authority, whose decision was
nmade final, had the power to confirmor anend or add to the
standing orders passed by the certifying officer to render
them certifiable under the Act. Though the
[1889] 23Q B.D. 29, 32. (2) [1867] L.R 2 Ex.
115, 121.
139
order passed by the appellate authority was nade final under
s. 6, sec. 10 provided for nodification. Sub-s. 1 of s. 10
provided that standing orders finally certified under. this
Act shall not, except on agreenment between the enployer and
the worknen, be liable to nodification until expiry of six
nonths fromthe date on which they or the last nodification
thereof canme into operation. Sub-s. 2 read as foll ows:
"An enpl oyer desiring to nodify his

standi ng orders shall apply to the Certifying

Oficer in that behalf
Sub-s. 3 provided that the foregoing provisions of the  Act
shall apply in respect of an application under sub-sec. 2 as
they apply to the certification of the first ~standing
orders.

As the Act stood prior to 1956, there was thus a
prohi bition against the certifying officer going into the
guesti on of reasonabl eness or fairness of the draft standing
orders submtted to himby the enployer. His only function
was to see that the draft nade provisions for all matters
contained in the Schedule and that it D was “otherw se
certifiable under the Act. Therefore though the wor knen
through the union or otherwi se were served with the copy
of the draft and had the right to raise objections, the
obj ections could be of a limted character, nanely, that the
draft did not provide for all matters in the Schedule or
that it was not otherw se certifiable under the Act. Even in
an appeal under s. 6, the E only objections they could
raise were limted to the two aforesaid guestions. The
wor kmen thus could not object that the draft standing orders
were not reasonable or fair. Under s. 10, the right to
apply for nodification was conferred on the enployer alone
and in view of sub-s. 3 the only consideration which the
certifying authority could apply to such nodification was
the one which he F could apply under ss. 4 and 6.
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Therefore, no question whether the nodi fication was fair
or reasonable could be raised. It is thus clear that the
workman had very little say in the matter even if he felt
that the standing orders or their nodifications were either
not reasonable or fair. They could, of course, raise an
i ndustri al di sput e. But t hat remedy was hardl y
satisfactory. Such a dispute had to be first sponsored
by a union or at |east a substantial nunber of worknen; it
bad next to go through the process of conciliation and
lastly the appropriate Government nmay or nay hot be
prepared to refer such a dispute to industrial adjudication
Even if it did, the entire process was a protracted one.
In 1956, parlianent effected radical changes in the Act
wi dening its scope and altering its very conpl exion. Section
4, as anended by Act 36 of 1956, entrusted the authorities
under the Act with the duty to adjudicate upon fairness

and reasonabl eness of "t he standi ng orders. The enquiry
when such-standing’ orders
140

are submitted for certificationis now two-fold: (1 )
whet her the standig orders-are in consonance with the node

st andi ng orders, and (2) whether they are fair and
reasonabl e. The worknmen, therefore, can raise an objection
as to the reasonableness or fairness of the draft standing
orders submitted for certification. By anending s. 10(2)
both .the worknen and the enployer are given the right to
apply for nodification and by reason of the change made in
s. 4 a nodification has also nowto be tested by the
yardstick of fairness and reasonableness. The Act provides
a speedy and cheap renedy available to ~the individua

workman to have his conditions of service deternmned and
also for their nodifications. By anending ss. 4 and 1 O

Parliament not only broadened the. scope of the 'Act but
also. gave a clear expression to the change in its
| egi sl ative policy. Parliament knew that the workmen, @ even
as the wunamended Act stood, had the right to raise an
i ndustrial dispute, yet, not satisfied with such a / renedy,
it conferred by anending ss.. 4 and 10 the ‘right to
i ndi vidual workmen to contest the draft standing orders
submitted by the enployer for certification on the ground
that they are either not fair or reasonable, ~and nore
important still, the right to apply for their nodification
despite the finality of the order of the appellate authority
under s. 6. Parlianent thus deliberately gave a dual renedy
to the workmen both under this Act and under the Industria

Di sputes Act. This fact has in recent  decisions been
recogni sed by this Court. (of Bangal ore Wollen, Cotton &
Silk Co. Ltd. v. Their Wrknmen(1l), Bucki ngham & Carnatic Co.
Ltd. v. Worknen(2) and Hi ndustan Brown Boveri Ltd. v.  The
Wor knen( a) .

It will be pertinent, while examning the guestion
whet her there is a restriction, as suggested by counsel, to
the right to apply for nodifications, to bear in mnd the
change in the legislative policy reflected in the anendnments

of ss. 4 and 10. It will be noticed that s. 10 does not
state that once a standing order is modified and the
nmodi fication is certified, no further nodification is

perm ssi bl e except upon proof that new circunstances have
arisen since the last nodification. As a matter of fact the
| egi sl ature has not incorporated any words in the sub-sec.
restricting the right to apply for nodification except of
course the tine limt of six nonths in sub-s. 1. Section 6
no doubt |ays down that the order of the appellate authority
in an appeal against the order of the certifying officer
under s. 5 is final but that finality is itself subject to
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the right to apply for nodification under s. 10(2). Even so,
it was urged that the finality of the order under s. 6 was
indicative of a condition precedent to the jurisdiction
under sec. 10(2) to entertain an application for
nodi fication on a new set
(1) [1968] 1 L.LJ. 555.
(2) CA No. 674 of 1968 decided oft 25th July, 1968.
(3) CA No. 1631 of| 966 decided on 31st July, 1967.
141

ci rcumnst ances having arisen in the neantine. The
guestion is whether such is the position

The finality to the order passed under s. 6 really neans
that there is no further appeal or revision against that
order and no nore. This view finds support froms. 12 which
lays down that once the standing orders are finally
certified, no oral evidence can be led in any court which
has the effect of adding to or otherwise varying or
contradicting such standing orders. Section 6, when read
with s. /12, ~indicates that the finality given to the
certification by the appellate authority is against a,
chal | enge thereof in a civil court. ~But the finality given
to the appellate authority s order is subject to the
nodi fication of those very standing orders certified by him
As already stated, s. 10 itself does not |ay down any
restriction to the right to apply for nodification- Apart
fromthe right to apply for nodification under the Act, the
wor kmen , can raise an industrial dispute with regard to the
standing orders. There is nothing in the Industrial Disputes
Act restricting the right to raise such a dispute only when
a new set of circunstances hasarisen. |If that right is
unrestricted, can it be possible that the very ~|legislature
whi ch passed both the Acts coul d have, while conferring the
right on the workmen individually, restricted that right as
suggested by counsel ? To illustrate,  a new industria
establishment is set up and worknen are engaged therein.
Either there is no union or if there is one it is not yet
properly organi sed. The standing orders of the establishnent
are certified under the Act. At the tine of «certification
the union or the worknen's representatives had 'raised
either no objections or only certain objections. | f
subsequently the worknen feel that further objections could
have been raised and if so raised the authority wunder the
Act woul d have taken theminto consideration, does it nmean
t hat because new circumstances have since then not ari sen,
t he wor kmen woul d be barred from applying for nodification ?
Let us take another illustration. \Where, after the standing
orders or their nodifications are certified, it ~strikes a
wor kman after they have been in operation for sone tine that
a further inproverment in his conditions of  service is
desirable, would he be debarred from applying for a
further nodification on the ground that no change of
circunstances in the neantinme has taken place? VWhere the
standing orders provide 10 festival holidays, if counsel
were right, the worknen can never apply for an addition _in
their nunber as they would be faced with the contention that
the festivals existed at the time of the last certification
and there was therefore no change of circunstances.

The Act is a beneficent piece of legislation and
therefore wunless conpelled by any words in it we would not
be justified in inmporting in s. 10 through inference only a
restriction to the right conferred by. it on account of a
supposed danger of multiplicity
153
for the purpose of ensuring that conditions of service,
whi ch the enpl oyer |aid down, became known to the wor kmen
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and the liberty of the enployer in prescribing the
conditions of service was only linmted to the extent that
the Standing Oders had to be in conformity wth the
provisions of the Act and, as far as practicable, in
conformity wth Mdel Standing Orders. The Certifying
Oficer or the Appellate Authority were debarred from
adj udi cating upon the fairness or the reasonabl eness of the
provi sions of the Standing Orders. Then, as noticed in the
case of Roht ak Hi ssar District Electricity Supply Co.

Ltd. (1), t he Legi sl ature nade a drastic change in the
policy of the Act by amending section 4 and |aying upon
the Certifying Oficer the duty of deciding whether the
St andi ng Orders proposed by the enpl oyer were reasonabl e and
fair, and also by anending section 10(2) so as to permt
even a workman to apply for nodification of the certified
Standing Orders, while, in the original Act, the enployer
alone had the right to make such an application. It is,

however, to be noticed that the preanble of the Act was no.t
altered, so that the purpose of the Act remmi ned as before.

Wiile the Act was in its unanmended form if the workmen had
a grievance, they could not apply for nodification of
certified Standing Orders and, even at the tine of initia

certification, they could only object to a Standing O der on
the ground that it was not in conformty with the provisions
of the Act or Mdel Standing Orders. After anendnent, the
wor kmen were given the right to object to the draft Standing
O ders at the time of first certification on-the ground that
the Standing Oders were not fair and reasonabl e and, even
subsequently, to apply for nodification of the certified
Standing Orders after expiry of the period of six nonths
prescribed wunder s. 10( 1 ) of the Act. These rights
granted to the worknmen and the powers conferred on the
Certifying Oficer and the Appellate Authority, however,
,still had to be exercised for the purpose of giving effect
to the object of the Act as it continued to remain in the
preanbl e, which was not altered. Before the anmendnent of
the Act, if the worknen had any grievance on the ground of
unfairness or unreasonableness of the Standing Orders
proposed by the enployer, their only renmedy |lay  under the
Industrial Disputes Act. By anmendnent in 1956, a linited
renmedy was provided for themin the Act itself by conferring
on the Certifying Oficer the function —of judging the
reasonabl eness and fairness of the proposed Standing O ders.
These anendnents cannot, however, affect the alternative
renmedy which the worknmen had of seeking redress under the
Industrial Disputes Act if they had grievance against any
of the Standing Orders certified by the Certifying Oficer
[ See Bangal ore Wollen, Cotton and Silk MII|s Conpany . Ltd.
v. Their Worknen and Another(2), and the

(1) [1966] 2 S.C R 863. (2) [1968] 1
L,L.J. 555.

2 Sup. C1169--11
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of applications. The policy of s. 10 is clear that a

nmodi ficati on should not be allowed within six nonths from
the date when the standing orders or the last nodifications
thereof canme into operation. The object of providing the
time limt was that the standing orders . or their
nodi fications should be allowed to work for sufficiently
long tinme to see whether they work properly or not. Even
that tinme limt is not rigid because a nodification even
before six nmonths is permissible if there is an agreenent
bet ween the parties.

The ground for urging that a restriction should be read
in S. 10 was the apprehension that since wor kmen
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individually have the right to apply for nodifications
there would be multiple applications which an enployer
woul d have to face. Secondly, that an application wthout a
change of circunstances woul d be tantanobunt to a review by
t he same aut hority of hi s previ ous or der of
certification. It was said that if no restriction is read
in s. 10 it would nean that the sane authority. who. on
satisfaction of the fairness and reasonableness of a
standing order or its last nodification had certified it
would be <called upon to review his previous decision on
reasonabl eness and fairness. Such a review, it was argued,
is permssible only on well-recognised grounds, nanely,
di scovery of new and inportant matter or evidence, a
nm stake or an error apparent on the face of the record or
any other sufficient reason.

An application for nodification would ordinarily be
made where (1) a change of circunstances has occurred, or
(2) where experience of the working of the standing orders
| ast certified results in inconvenience bardship anomaly
etc. or (3) where sone fact was | ost sight of at the t;ne
of ~certification, or (4) where the applicant feels that a
nodi fication will be nore beneficial. In category (1) there
would be no difficulty as a change of circunstances has
taken place. But in cases falling, under the rest of the
categories there will be no change of circunstances. Does-
it mean that though the inplenentation of the standing
orders has resulted. in hardship. inconvenience or anomaly
no nodi fication can be asked for because there is no change
of circunmstances 2 As to multiplicity of applications we
t hi nk that there is no justification for any such
apprehension. for. wunless therein a justification for
nodi fication the authorities under the Act would reject them
on the ground that they are frivol ous and therefore  neither
fair nor reasonable. Lastly as to-such an application being
a review of the last certifying order an application under
s. 10 is not a review An application for review wuld be
nade in the proceedings in 'which the' judgnent or order
sought to be reviewed is passed That would not be sO in the
case of an application under s. '10(2); Such an-application
is i ndependent of the proceedings in whi ch t he
| ast.certifying order was passed and. is nade in 'the
143
exerci se of an independent right conferred upon t he
applicant by s. ]0(2). 1In an application for nodification
the issue before the authority would be ~not as to the
reasonabl eness or fairness of the standing orders or their
| ast nodification, but whether the nodification now applied
for is fair and reasonable. Therefore, the contention that
a change of circunstances is a condition precedent to the
mai ntai nability of an application under s. 10(2) or that an
application for nodification wthout proof of suchta change
amounts to review by the sanme authority of its previous
order is not correct

It was then argued that assuming that a nodification
wi thout a change of circunstances is permssible though  s.
11 of the Code of Civil Procedure does not apply to industry
matters, sound policy dictates that principles anal ogous to
res judicata nust be applied and it nust be held that unless
ci rcunmst ances have changed an application for nodification
woul d be ,barred. For this, counsel relied on Burn & Co. v.
Their Enpl oyees(x). There the demand was for wage scales
fixed in an award by the Mercantile Tribunal instead of the
scales in accordance with the schene of the Bengal Chanber
of Comrerce. In a dispute previously raised by |abour an
award was nade in 1950 which accepted the wage scales
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according to the schene of the Bengal Chanber of Commerce
and rejected the denmand for the scales according to those
awarded by the Mercantile Tribunal whi ch wer e nor e
favourable. It was in these circunstances that this Court
expressed the view that an award fixi ng wage scal es shoul d
have fairly |long range operation and should not be unsettled
unless a change of circunstances has occurred justifying
fresh adjudication. But with the constant spiralling of
prices the principle would appear to have |ost nuch of its
efficacy. The trend in recent decisions is that application

of technical rules such as res judicata. acquiescence,
est oppel etc. are not appropriate to i ndustria
adj udi cation. In Guest, Keen, Wllianms Private Ltd. v.P.J.

Sterling(2) a nodification of a standing order relating to
t he age of superannuation was sought by raising an
i ndustrial dispute. 1t was contended that the reference of
that dispute was barred by acqui escence and | aches. That
cont enti on was rejected, the Court observi ng t hat
i ndustrial tribunall should be slow and circunspect in
appl yi ng ‘- technical principles such as acqui escence and
estoppel . InWrknmen of Balnmer Lawie & Co. V. Bal ner
Lawie & Co.(3) also it was observed that the question as to
revision of wage scales nmust be examined on the nerits of
each individual case and technical considerations of res
judicata should not be allowed to hanper the discretion of
i ndustrial adjudication therefore.. doubtful whet her
principl es anal ogous to res judicata can properly be
applied to industrial adjudication

(1) S.C.R 781, 789. (2) [1960] | S.C.R 348.
(2) [1964] 5 S.C.R 344,
144

On nerits, M. CGokhal e argued t hat the f our
nodi fications to which he objected were neither fair nor
reasonabl e and that therefore we should set them aside, The
,question is, whether in an appeal under Art. 136 we ‘would

be justified in interfering wth conclusions as to
reasonabl eness and fairness by authorities enpowered by the
Act to arrive at such conclusions. In Rohtak Hissar

District Electricity Supply Co. Ltd. v. State of Utar
Pradesh & Ors.(1) this Court prevented counsel for the
enpl oyer from canvassi ng such a question on the Found that
the matter of fairness and reasonabl eness was left by the
legislature to the authorities constituted under the Act.
In H ndustan Antibiotics Ltd. v. The Worknen & Ors.(2) this
Court repeated what it had earlier stated in Bengal Chenica
& Pharmaceutical Wrkers v. Their Wrkmen(3) that though
Art., 136 is couched in widest terms, it is necessary to
exercise discretionary jurisdiction of this Court only in
cases where awards are made in violation of the  principles

of natural justice or axe nade in a nanner causing /grave
injustice to parties or raise an inportant principle of
industrial law requiring elucidation by this Court or

di scl ose exceptional or Special circunmstances which ‘nmerit
consi deration by this Court.

As aforesaid, the nodifications objected by t he
appel | ant conpany are: (1 ) giving reasons and commruni cati ng
them to the workman concerned even in eases of discharge
simpliciter, (2) insertion of linme lint of 60 days in the
di sposal of appeals, (3) insertion in standing order 11 of a
clause that where a workman is re. noved on the ground of
inefficiency due to physical wunfitness, the managenent
should offer to such a workman alternative enploynent on
reasonable enolunments and (4) insertion of the clause
requiring a_ second show cause notice at time stage when the
decision of suitable punishnment is to be nade. So far as
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nodifications (2), and (3) are concerned, clearly no
principle is involved and there would be no justification
for us to interfere with the conclusion of the appellate
aut hority on the question of their being fair and
reasonabl e. As regards the first nmodi fi cation, t he
contention was that an enpl oyer has under the |aw of naster
and servant the right to termnate the service's of his:
enpl oyee by a discharge sinpliciter after giving a nmonth's
notice or a nonth's wages in. lieu thereof, and is not
required to give reasons for such an order. The Industria
Di sputes Act al so does not |lay down any fetter to that right
by requiring himto give reasons to the enployee concerned
and industrial adjudication has so far recogni zed such a
right. To i npose such. a fetter by a change in
orders is therefore not warranted by any statute, and,
therefore, cannot be said to be either fair or reasonable.
It rmust, however, be borne. in mnd that the right to
contract in industrial

S.C.R 863. (2) [1967] 1 S.C R 652,

supp. 2 S.C.R 136, 140.
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matters is no longer an absolute right and statutes dealing
with industrial matters abound with restrictions on the
absolute fight to contract. The doctrine of hire and fire,
for instance, is now conpletely abrogated both by statutes
and by industrial adjudication, and even where the services
of an enployee are termnated by an order of discharge
simpliciter the legality and propriety of such an order can
be challenged in industrial tribunals. These restrictions
on the absolute right to contract are inposed evidently
because security of enploynent is. nore and nore regar ded
as one of the necessities for industrial peace and ' harnony
and the contentnent it brings about a prerequisite of socia
justice. During the last decade or so statutes have been
passed such as the Bi har Shops and Establishnents Act, 1953
which require a reasonable cause for dispensing with the
services of an enployee by (an order of di schar ge
simpliciter. |If —reasons for discharging an enployee are
furnished to the enpl oyee concerned, he not only has the
satisfaction of knowi ng why his services are di spensed
with- but it beconmes easy for himin appropriate cases to
challenge the order on. the ground that it is either not
| egal or proper which in the absence of know edge of = those
reasons it may be difficult, if not inpossible for™ him to

do. In these circunstances, if the authorities under the
Act have cone to the conclusion that such a nodification is
fair and reasonable we wuld hardly be justified in

interfering with such a decision

As regards the nodification requiting a second / show
cause notice, neither the ordinary |aw of the I and nor the
i ndustrial law requires an enployer to give such a- notice.
In none of the decisions given by courts or the tribunals
such a second show cause notice mcase of renmpval has ever
been demanded or considered necessary. The only class  of
cases where such a notice has been held to be necessary -are
those arising under Art. 311. Even that has now been renoved
by the recent anendnent of that Article. To inmport such a
requirement from Art. 311 in industrial matters does not
appear to be either necessary. or proper and would be
equating industrial enployees with civil servants. In our
view, there is no justification on any principle for such
equat i on, Besi des, such a requirenent would unnecessarily
prolong disciplinary enquiries which in the interest of
i ndustri al peace shoul d be disposed of in as short a tine
as possible. In our viewit is not possible to consider this
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nodification as justifiable either on the ground of
reasonabl eness or fairness and should therefore be set
asi de.

The appeal, therefore, is partly allowed to the extent
aforesaid and the inpugned order to that extent is set
aside. There v,ill be

Bhargava, J. The nanagenent of the Shahdara (Del hi)
Saharnpur Light Railway Co., Ltd. (hereinafter referred to
as
146

"the Conpany") has riffled this appeal, by special |Ieave,
agai nst an order passed by the Chi ef Labour
Conmi ssi oner (Central) under section 6 ,of the Industria
Enpl oynent (Standing Orders) Act, 1946 (hereinafter
referred to as "the Act") as an appellate aut hority,
granting partially an application nade under section 10
of the Act presented on behal f of the respondent, Shahdar a-
Sahar anpur. Rai |l way Workers’ Union. The first draft Standing

Orders submtted by the Conpany to the Certifying
Oficer ‘under s. 4 of the Act were certified by him on
7/ 8-8-1962, after deciding obj ections that had been filed
on behalf of the worknen I'n appeal, the Chief Labour
Conmi ssi oner (Central), New Del hi, nodi fi ed t hose

Standing Oders to some extent by his order dated 12t h
February, 1963. /Subsequently, these certified St andi ng
Orders were nodified by the order dated 28th Decenber, 1963
passed by the Certifying Oficer, andthe appeal against his
orders of nodification was dism-ssed on the  23rd April

1964. Then, on 25th April, 1965, an application was
presented under s. 10(2) of the Act on ~behalf of the
respondent seeking nodifications in a nunber ~-of . Standing
Orders as they stood after original ~certification and
first nodification. The Certifying Oficer passed his
orders on this application and, against those orders, the

respondent filed an appeal before the Chief Labour
Conmi ssioner (Central), New Del hi . The Chief Labour
Conmi ssioner, by his order dated 27th Cct ober, 1967,
al l owed nodifications in a nunber of Standing Oders. The
pr esent appeal is directed against this or der and
chal l enges the nodifications granted-in Standing Orders
Nos. 9(a), 12(A), 11(ix), 11(vii) and 13. The rmain

ground urged by the Company before this Court in support
of this appeal was that the Chief Labour Comm ssioner was
not justified in directing nodifications in the ~Standing
Orders, already certified, in the absence  of fresh
material or fresh facts on the basis of which al one he
was entitled to grant nodifications under s. 10 of the Act.
Learned counsel appearing on behalf of the Conpany in_the
alternative, also put forward the plea that on . principles
anal ogous to the rule of res judicata it should be held
that the Chief Labour Conmi ssi oner had no jurisdiction to
grant these nodifications wunder s. 10 in view of the
previous decisions given when the Standing Oders were
originally certified and nodified for the first tinme.

So far as the argunment of |earned counsel based on the
applicability of principles analogous to the rule of res
judicata is concerned, |earned counsel conceded that there
is no direct ruling of any Court laying down that such
principles are applicable when a Certifying Oficer is
dealing with an application for nodification of Standing
Orders under s. 10 of the Act, or when an appeal against
such an order is being heard by the Appellate Authority
under s. 6 of the Act. Reliance was, however, placed on the
decision of this Court in Burn & Co., Calcutta v.. Their

Enpl o
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yees(1l), where this Court was dealing with the applicability
of the principle analogous to the rule of res judicata to
proceedi ngs before an Industrial Tribunal dealing with a
ref erence under the Industrial Disputes Act. |In that case,
an earlier award had been given in an industrial dispute and
the question arose whether, in the subsequent dispute for
adj udi cation, the decisions givenin the earlier award
should be held as binding, unless it was shown that there
had been a change of circunstances. In the appeal before
this Court, it was urged that the Appellate Tribunal was in
error in brushing aside the earlier award and in deciding
the matter afresh as if it arose for the first tine for
determ nation; and it was argued that, when once a dispute
is referred to a Tribunal and that results in an
adj udi cation, that nust be taken as binding on the parties
thereto, unless there was a change of circunstances, and, as
none such had been alleged or proved, the wearlier award
shoul d have -been accepted, as indeed it was accepted by
the Adjudicator. ~This Court hel d: '
“I'n the instant case, the Labour Appellate
Tri bunal dismissed this argument with the
observation that that was 'a rule of prudence
and not of law . |If the Tribunal nmeant by
this/ observation that the statute does not
enact /that an award should not be re-opened
except on t he ground of change of
circunstances, that would be quite correct.
But that is not decisive of the question,
because  there is no provisionin the statute
prescribing when and under what circunstances
an award coul d be re-opened. Section 19(4)
aut hori ses the Governnent to nove the Tribuna
for shortening the -period during which the
award would operate, if 'there has been a
mat eri al change in the circunstances on which
it was based’. But (this has reference to the
peri od of one year fixed under section 19 (3)
and if that indicates anything, it is that
that woul d be the proper ground on which the
award could be re- opened under section
19(6), and that is what the learned Attorney-
General contends. But we propose to consider
the question on the footing that there is
nothing in the statute to indicate the grounds
on which an award could be reopened. What
then is the position ? Are we to hold that an
award given on ’'a nmatter in controver sy
between the parties after full hearing ceases
to have any force if either of themrepudi ates
it under section 19(6), and that the  Tribuna
has no option. when the matter is | again
referred to it for adjudication, but to
proceed to try it de novo, traverse the entire
ground once again, land cone to a fresh
decision. That would be contrary
(1) [1956]S.C.R 781
148
to the well-recognised principle that a
deci si on once rendered by a conpet ent
authority on a matter in issue between the
parties after a full enquiry should not be
permtted to be re-agitated. It is on this
principle that the rule of res judicata
enacted in section 11 of the Cvil Procedure
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As agains
counsel for
this Court in
(1) [1916].
L.L.J. 31, (3)
149
a subsequent
Bal nrer Lawrie
dealing with
and had to c
Court hel d:

Code is based. That section is, no doubt,
in terns inapplicable to the present natter,

but the principle underlying it, expressed
in the maxim’'interest rei publica ut sit
finis [itium, is rounded on sound public
policy and is of universal application. 'The
rule of res judicata is dictated, observed
Sir Lawence Jenkins, C J., in Sheoparsan
Singh v. Ramandan Prasad Singh(1l), ’'by a

wi sdom which is for all time.” And there are
good reasons why this principle should be
appl i cabl e to deci si ons of I ndustria
Tribunals also. Legislation regulating the
rel ation bet ween Capital and Labour has two
objects in view It seeks to ensure to the
wor kmen, who have not the capacity to treat
with-capital on equal terns, fair returns for
their labour. It also seeks to pr event
di sputes between enpl oyer and enpl oyees, so
t hat production mght not be adversely
affected and the larger interests of the
society might not suffer. Now, if we are to
hol d that an adjudication |oses its force when
it is repudi ated under section 19(6) and that
the /whole controversy is at large, then the
result ~would be that far from reconciling
thenmsel ves to the award and settling down to
work it, either party will treat it as a nere
stage in the prosecution of a pr ol onged
struggle, and far from bringing industria
peace, the awards would turn out to be but
truces giving the parties breathing tinme
before resum ng hostile action wth renewed
Vi gour . On the other hand, if we are, to

regard them as intended to have long term

operation and at the same tine hold that they
are liable to be nodified by change’ in the
circunst ances on which they were based, both
the purposes of the Ilegislature would be
served. That is the wview taken by the
Tri bunal s thenmsel ves in The Arny & Navy Stores
Ltd., Bonbay v. Their Wrknen(2), and Ford
Motor Co. o] India Ltd. v. Their Wrknen(a)
and we are of opinion that they |ay down -the
correct principle, ~and that

grounds for the Appellate Tribunal® for not
foll owi ng thent.

t this view expressed by this Court, learned
the respondent relied on the remarks ~nmde by
LR 43 1.A, 91 (2) 119511 2
[1951] 2 L.L.J. 231,
case Wor kmen of Bal mer Lawie and Co. V.
and Co. (1). In that case, the Court was
the question of alteration in wage structure
onsider the effect of an earlier award. The

"When a wage structure is framed, all
relevant factors are taken into account and
normally it should remain in operation for a
fairly | ong period; but it woul d be
unreasonabl e to introduce considerations of
res judicata as such, because for various

t here
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Furt her

reasons whi ch constitute the speci a
characteristics of industrial adjudication
the said technical considerations would be in
admi ssible. As the Labour Appellate Tribuna
itself has observed, the principle of gradua
advance t owar ds the living wage whi ch
i ndustrial adjudication can never i gnor e,
itself constitutes such a special feature of
i ndustrial adjudication that it renders the
application of the technical rule of res
judicata singularly inappropriate. |If t he
payi ng capacity of the enpl oyer increases or
the cost of living shows an upward trend, or
there are other anonalies, nmistakes or errors
in the award fixing wage structure, O there
has. been arise in the wage structure in
conpar abl e i ndustries in t he regi on,
i ndustrial enployees would be justified in
making a claimfor the re-exam nation of the
wage structure-and if such a claimis referred
for i ndustri al adj udi cati on, t he
Adj udi cat or woul'd not normally be justified in
rejecting it solely on the ground that enough
time ~has not passed after the making of the
award, or that material change in relevant
ci rcunst ances had not been proved. It is, of
course, not possible tolay down any hard and

fast rule in the matter. The questio

revi sion -nust be-examned on'the nerits in
each individual case that is brought before an
adj udi cator for his adjudication."

support was sought by | earned counsel from the

remarks made by this Court in Associated Cenment Staff ' Union
and Anot her v. Associ ated Cenent Conpany and. Others(a). The
judgrment in this case was given only about a nmonth after the
judgrment in the case of Workmen of Balner Lawie & Co. (1)
by the same Bench of this Court which hel d:

(1) [1964] 5
S.C.R 344.
150

"It is true t hat too f requent
alterations of conditions of  service by
i ndustrial adjudication have been generally
deprecated by this Court for the reason -that
it islikely to disturb industrial peace and
equilibrium At the sanme tine, the Court ~has
nore than once pointed

(2) [1964] 1 L.L.J. 12.

out the inportance of renmenbering the dynamc

nat ure , of industrial relations. That is
why the Court has, specially in “the nore
recent deci si ons, refused to apply to

i ndustrial adjudications principles of res
judicata that are nmeant and suited for
ordi nary civil litigations. Even wher e
conditions of service have been changed only a
few years before, industrial adjudication has
allowed fresh changes if convinced of the
necessity and justification of these by the
exi sting conditions and circunmstances. Where,

as in the present case, in a previ ous
reference the tribunal has refused the dermand
for change., there is even less reason for

saying that that refusal should have any such
binding effect. It is inmportant to remenber
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in this connection that working hours renmi ned
unchanged for nany years in this concern and
during these years, considerable changes have
taken place in the country’s econom ¢ position
and expect ati ons. Wth t he gr owi ng
realization of need for better distribution of
nati onal wealth has al so cone an under st andi ng
of the need for increase in production as an

essenti al prerequisite of whi ch greater
efforts on the part of the |abour force are
necessary. That itself is sufficient reason

agai nst accepting the argunent against any
change in working hours if found justified on
rel evant consi derations t hat have been
i ndi cat edabove. "
These three deci sions, which have been brought to our notice
prima facie indi cate” that ~the Court has expressed
conflicting views’ on-the question of applying the principle
underlying the rule of res judicata to proceedings for

adj udi cat'i on of~ industrial” disputes by an I ndustria
Tri bunal under the Industrial Disputes Act. In t he
circunstances, | have felt sone hesitation in appl yi ng
this principle in the present case as urged on behalf of the
Conpany consider that, in the present case, it would be

nmuch nore appropriate to exam ne the scheme of the Act
itself to find out the intention of the legislature and to
arrive at a decision on thin basis on the question whether
a nodification on an application under s. 10 of the Act
shoul d only be ‘allowed on the basis of facts or
ci rcumnst ances appear.ing subsequent to the previ ous
certification of the Standing Orders, or whether, in dealing
with the application for nodification, the Certifying
Oficer and the Appel late Authority can re-examine the
entire position even as it existed at~ the tine of the
previous orders and arrive at-~ a differed decision.

The schene of the Act was examned by this Court in
Roht ak Hi ssar District Electricity Supply Co. Ltd. v. State
of Uttar Pradesh and thers(1), where this, Court held:

(1) [1966] 2 S.C. R 863. '

"The Act was passed on the 23rd April, 1946,
and the Standing Orders framed by the U P.
Governnment under section 15 of the Act were
published on the 14th May, 1947. The Centra
Act (the Industrial Disputes Act No. 14 of
1947 ) canme into force on the I st April

1947, whereas the U.P. Act (U.P. “Industria
Di sputes Act No. 28 of 1947) came into force
on the 1st February, 1948. It wll thus be
seen that the Act came into force before
either the Central Act or the UP. “Act was
passed. The scheme of the Act originally was
to require enpl oyers in i ndustria
est abl i shnent to define with suf ficient
precision the conditions of enploynent under
them and to nake the said conditions known to
the worknen enpl oyed by them The Legislature
t hought t hat, in many i ndustria
establ i shnents, the conditions of enploynent
were not always uniform and sonetinmes, were
not even reduced to witing, and that led to

consi der abl e conf usi on whi ch ultimtely
resulted in industrial disputes. That is why
the Legislature passed the Act naking it

conpul sory for the establishnments, to which
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t he Act applied, to reduce to witing
condi tions of enpl oymrent and get t hem
certified as provided by the Act. The matters
in respect of which conditions of enploynent
had to be certified were specified ’'in the
schedul e appended to the Act. This Schedule
contains 11 matters in respect of whi ch
Standing orders had to be made. In fact, the
words "Standing orders" are defined by s. 2(g)
as neaning rules relating to matters set out
in the Schedule. The "Certifying officer"
appoi nted under the Act is defined by s. 2(c),
whereas "Appellate Authority" is defined by s.

2(a).

Oiginally, the jurisdiction of the Certifying officer
and the Appellate Authority was very limted; they were
call ed upon to -consider whether the Standing orders
subm tted for ~certification  conforned to the Mode
Standing ‘orders or-not. Section 3(2) provides that these
Standing " orders shall be, “as far as practicable, in
conformty with such Mddel Standing orders. Section 15,

which deals with the powers of the appropriate Governnent
to make rules, authorises, by cl. (2)(b), the appropriate
CGovernment to set out Mdel Standing Orders for the purposes
of this Act. That is howthe original jurisdiction of the
certifying authorities was limted to. examne the draft
Standing Oders submitted for certification and cOnPare
themwi th the Mdel.. Standing O ders:
152
I'n 1956, however, a radical change was
made in the provisions of the Act.  Section 4,
as anesded by Act 36 of 1956, has inposed upon
t he Certifying Oficer or the Appellate
Authority the duty to adjudicate upon the
fairness or the reasonabl eness of t he
provisions of any Standing Orders. 1In other
words, after the amendnent was nade in 1956,
the jurisdiction of the certifying authorities
has becone very much wi der and the scope of
the enquiry also has  becone correspondingly
wi der . When draft Standing Orders are
submitted for certification, the enquiry  now
has to be two-fold; are the said Standing
Orders in conformty wth Model St andi ng
Orders; and are they reasonable or fair ? In
dealing with this latter guesti on, t he
Certifying OFficer and the Appellate Authority
have been given powers of a Cvil Court by s.
11 (1 ). The decision of the . Certifying
Oficer is nade appealable to the Appellate
Aut hority under s. 6 at the i nstance of
either party. Sinmlatly, by an amendment. nade
in 1956 in s. 10(2), both the enployer and the
wor kmen are permtted to apply for the
nodi fication of the said Standing Orders after
the expiration of 6 nonths fromthe date of
their coming into operation. It will thus be
seen that when certification proceedings are
held before the certifying authorities, the
r easonabl eness or the fairness of the
provisions contained in the draft Standing
Orders falls to be exam ned."
It is inthe fight of this schene of the Act explained by
this Court that the decision has to be arrived at as to how,
i n what manner, and under what circunstances the Certifying




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 21 of 24

Oficer or the Appellate Aut hority shoul d gr ant
nodi fications when an application under s. 10(2) of the Act
is validly made after the expiry of the period of six nonths
[aid down in s. 10 (1 ) of the Act.

The purpose of the Act, as it was originally passed in
1946, was nerely to require enployers in i ndustria
est abl i shnents to define with sufficient precision the
condi tions of enploynment under themand to nake the said
condi tions known to the workmen enployed by them To. give
effect to this purpose, s. 3 of the Act gave the power
exclusively to the enployers to submt draft Standing O ders
for certification. The Certifying Officer had to certify
the Standing Orders, if provision was nmade in themfor every
matter set out in the Schedule and the Standing Orders were

otherwise in conformty with the provisions of the Act. In
addition, sub-s. (2) of section 3 also laid dowmn that the
provision to be made was to. be, as far as practicable, in
conformity wth Mdel Standing Orders prescribed by the
appropriate State Government. Thus, the Act, in its
original form was designed only
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for the purpose of ensuringthat conditions (A service,
which the enployer |aid down, becanme known to the workmen
and the liberty ‘of the enployer in_prescribing the
conditions of servicewas only limted to the extent that
the Standing Oders had to be in confornmity wth the
provisions of the Act and, as far as practicable, in
conformity wth Mdel Standing O ders. The Certifying
Oficer or the Appellate Authority were debarred from
adj udi cating upon the fairness or the reasonabl eness of the
provi sions of the Standing Orders. Then, as noticed in the
case of Rohtak H ssar District Electricity Supply Co.
Ltd. (1), the Legislature made a drastic change in the policy
of the Act by anending section4 and laying upon the
Certifying Oficer the duty of decidi ng whether the Standing
Orders proposed by the enployer were reasonable and fair

and al so by anmending section 10(2) so as to permt even a
workman to apply for nodification of the certified  Standing
Orders, while, in the original Act, the enployer alone had
the right to make such an application. It is, however, to
be noticed that the preanble of the Act was not altered, so
that the purpose of the Act remained as before. Wile the
Act was in its wunamended form if the worknmen had a
gri evance, they could not apply for nodification of
certified Standing Orders and, even at the tine of initia

certification, they could only object to a Standi ng O der on
the ground that it was not in conformty with the provisions
of the Act or Mddel Standing Orders. After anendment,. the
wor kmen were given the right to object to the draft Standi ng
Orders at the tinme of first certification on the ground that
the Standing Orders were not fair and reasonable and, even
subsequently, to apply for nodification of the certified
Standing Orders after expiry of the period of six ' nonths
prescri bed under s. 10(1) of the Act. These rights granted
to the worknen and the powers conferred on the Certifying
Oficer and the Appellate Authority, however, still had to
be exercised for the, purpose of giving effect to the object
of the Act as it continued to remain in the preanble, which
was not altered. Before the amendment of the Act, if the
wor kmen had any grievance on the ground of unfairness or
unr easonabl eness of the Standing Orders proposed by the
enpl oyer, their only renmedy lay under the Industrial Dis-
putes Act. By amendnent in 1956, a limted renmedy was pro-
vided for them in the Act itself by conferring on the,
Certifying Oficer t he function of j udgi ng t he




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 22 of 24

reasonabl eness and fairness of the proposed Standing O ders.
These anendnents cannot, however, affect the alternative
renmedy which the worknmen had of seeking redress wunder the
Industrial Disputes Act if they had gri evance agai nst any of
the Standing Orders certified by the Certifying Oficer [See
Bangal ore Wbollen, Cotton and Silk MIIls Company Ltd. wv.
Their Worknen and Anot her(2), and the

(1) [1966] 2 S.C. R 863.

(2) [1968] 1 L.L.J. 555.

2 Sup. C/69-11
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Bucki ngham and Carnatic Co. Ltd. v. Their Wbrkmen(1l). It
is, therefore, clear that, after the amendnent in 1956, the
workmen have now two alternative renedies for seeking
alterations in the Standing Orders proposed or ,already
certified. They can object to the proposed Standing O ders
at the time of first certification, or can ask f or
nodi fication of the certified Standing Orders under s. 10(2)
on the limted ground of fairness or reasonabl eness. But,
for the same purpose, they also have the alternative renedy
of seeking redress under the Industrial Disputes Act, in
whi ch case the scope of their demand would be much wi der.
If the proceedi ngs go-for adjudication under the Industria
D sputes Act, the workmen can claim alterations of the
Standing Oders not nmerely on the ground. of fairness or
r easonabl eness, but” even on other grounds, such as
further, liberalisation of the ternms ~and- conditions of
service, even though the certified Standing Orders may be
otherwise fair and reasonable. ~The renedy provided by the
Act has, therefore, a linmted scope only.

In this background, the effect of s. 6, which llays down
that when the Appellate Authority gives its deci si on
confirmng the Standing Orders eitherin the form certified
by the Certifying Oficer or after anending the Standing
Orders by naking nodifications, thereof or additi ons
thereto, his decision shall be final, has further to be
consi der ed. On the face of it, this provi si on neans
that, if the Appellate Authority confirnms t he St andi ng
Oders at the time of first certification, that" order is
not to be subsequently questioned before any authority.
There is, of course, the provision ins. 10(2) permtting
either an enployer or a workman to apply for  nodification
of the Standing Orders after the expiry of six nonths from
the date of certification. It appears to nme that,” on -the
| anguage of s. 6, it nust be held that this request for
nodi fication under s. 10(2) can only be nmade on the basis of
fresh facts or fresh circunstances arising subsequent to the
passing of the order by the Appellate Authority under s. 6
confirmng the Standing Orders for the first tine. If, on
receiving an application for nodification under s. 10(2) the
Certifying Oficer is held to be authorised to reconsider
the reasonabl eness or fairness of a Standing Order ‘already
certified and confirnmed under section 6 the finality
envi saged under that section in respect of the decision  of
the Appellate AuthOrity will be nullified. Cases nay arise
where, on first application for certification of t he
Standing Orders, an objection may be raised by the worknen
and a nodification sought on the ground that the proposed
Standing Order is not fair or reasonable. Such an objection
may be dismissed both by the Certifying Oficer and the
Appel late Authority. Six nonths after the certification, a
workman may apply for the same nodification of the sane
Standi ng Order without any fresh facts or circunstances. |f
it be held that the power of the (1) CGvil Appeal No.
674 of 1968 deci ded on 25-7-1968.
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Certifying Oficer on an application for nodification is not
limted at all and can be exercised even on the materia
which was originally before the Certifying Oficer and the
Appel l ate Authority, the Certifying Officer may, on the sane
material, come to a conclusion different fromthe concl usion
arrived at by the Appellate Authority at the first stage
under s. 6 of the Act. |In that case, the Certifying Oficer
may all ow the nodification which was previously rejected by
the Appellate Authority. The wide interpretation, urged by
| earned counsel for the workmen in this appeal that the
power of a Certifying Oficer on an application for
nodification is not limted at all, can thus result in
orders bei ng made which conpletely negative the finality of
the decision given by an Appellate Authority under section 6
at an wearlier stage. Infact, if tins interpretation is
accepted and it isheld that an order of nodification can be
made on the identical material which was available to the
Appel l ate Authority at the tinme of its earlier order, it
woul d nmean that nerely because a period of six nonths has
el apsed,, —a Certifying Oficer wuld be conpetent to re-
apprai se the sane facts and circunstances, take a different
view and set aside the order passed by his superior
aut hority and, thus, in effect, sit in judgnent over an
order made by a superior authority. of course, a Certifying
Oficer, being junior to the Appel l'ate  Authority, my
hesitate to do so; but a successor Appellate Authority nmay
very well hold views different fromhis predecessor and may
cone to a decision on identical material that —a Standing
Order held to be fair and reasonabl e by his predecessor at
the stage of appeal under s. 6 was not fair and  reasonabl e;
and that a nodification should be allowed on'the ground of
bei ng fair and reasonabl e, even though that nodification was
di sal | owed by his predecessor. It is also to be noted that
the right to apply for nodificationis not confined to
wor kmen al one, but that right is granted to the enployers
al so. There can, therefore, bereverse’ cases where the
draft Standing Order submitted by an enployer nmay be
nodi fied by the Appellate Authority under s. 6 and, six
nonths later, the enployer may again apply for  nodification
so as to result in restoration of his original draft in the
hope that the successor Appellate Authority would hold the
opinion that the original draft Standing O der proposed by
t he enpl oyer was fair and reasonable and that t he
nodi fication nade by his predecessor under s. 6 was not
justified. Consi dering these circunmstances, | am of the
view that, when an application under s. 10(2) of the Act is
made, the Certifying Oficer can nodify Standing Oders
already certified, only if the request is not made on the
basis of the same material which existed at the earlier
st age when the Standing Orders were certified. | am
unable to accept an interpretation which will conpletely do
away with the finality of orders nade under s. 6 of the Act
by an Appellate Authority.
156

This interpretation, of course, does not affect the
right of the worknen to seek an anendrment of the Standing
O ders, even if certified as reasonable and fair by the
Appel | ate Aut hority under S. 6 by appropriate
proceedi ngs .under the Industrial D sputes Act. In fact,
it appears to ne that the power of a Tribunal dealing wth
an industrial dispute under that Act relating to a Standing
Order will, of course, be w de enough to permt the Tribuna
to direct alteration of a Standing Oder held to be
reasonabl e and fair by the Appellate Authority under s. 6 of
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the Act, in case a dispute about it is referred to the
Tribunal; and that is the only renmedy available if either
the workman or the enployer desires to have nodification
wi thout any fresh grounds, material or circunstances. The
validity of the order of the Appellate Authority in the
present appeal has to be judged on this basis.

I have already nentioned earlier the various Standing
Orders in respect of which nodifications allowed by the
Appel late Authority were sought to be challenged in this
appeal . The objections in respect of sonme of t hese
nodi fications, which were originally challenged, were not
pressed by counsel during the hearing of the appeal and,
consequently, those nodifications need not be interfered
wi t h. At the stage of final hearing, |earned counsel only
pressed for setting aside four nodifications nmentioned by
the Chief Labour Conmi ssioner in his. appellate order as
items Nos. 1, 3, 5 and 6 relating to nodifications .of

Standing.  Orders 9(a), 12(A)  and 11(vn). It may be
mentioned’ that itens 5 and 6 are both nodifications in
Standi ng Order 11 (vii). In-each of these cases, the order

passed by the Chief Labour Conmi ssioner now i nmpugned shows
that he did not rely on any fresh facts, nmaterial or
ci rcunst ances which were not available at the earlier stage
when the Standing Orders were first certified or first
nodi fi ed. In effect, therefore, the present order anobunts
to passing orders, different fromearlier orders passed by
the Appellate Authority, on a reconsideration of the same
material which was available to both the Authorities. In
fact, the nodification at itemMNo.~1 in Standing O der 9(a)
had been specifically disallowed in appeal by the Chief
Labour Comm ssioner in his order dated 12th February, 1963,
when he first heard the appeal under s. 6 and confirned the
certification of the original Standing Orders. Thus, in
respect of item No. 1, what the present Chief| Labour
Conmi sSi oner has done is to pernmit the nodification  because
he considered it reasonable and fair, even though, 'on the

sanme nmaterial, his predecessor had disallowed this very
nodification on the basis that, in his opinion, the
original. draft Standing Order was fair and reasonabl e. On
the principle enunci ated above, it is clear that the order
of the Chief Labour Conm ssioner, allowing all these four

nodi fications, which is not based on any fresh facts,
material or circunmstances, is liable to be set aside.

As a result, | would partly allow the appeal ~and set
aside the order of the Chief Labour Conmi ssioner -~ (Central),
permitting nodifications nentioned by himin his Oder at
item Nos. 1, 3, 5 and 6 relating to Standing. O.ders 9(a),

12(A) and Il (vii). |In the circunstances of this case,
woul d direct parties to bear their own costs of this appeal
V.P.S. Appeal allowed in/ part.
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