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ACT:

Amendnent of plaint-Addition of alternative ground for claim
--Necessary allegations Present in Plaint-Fresh suit on
amended claimbarred by linmtation -Wether amendnent shoul d
be al | owed-Action in'trover-when nai ntai nabl e.

HEADNOTE:

The appellants filed a suit for danages for conversion
agai nst the respondents on the allegations that t he
respondents were the agents of the appellants, that the-

appel lants had placed orders for certain goods wth the
respondents, and that the respondents had actually /inported
the goods but refused to deliver themto the appellants.

The suit was dismissed on the findings that the parties
stood in the relationship of seller and purchaser, and not

agent and principal and that the title in the goods could
only pass to the appellants when the respondent s
appropriated themto the appellants’ contracts. |n_ —appeal

before the Suprene Court, the appellants applied for
amendnment of the plaint by raising, in the alternative, a
claimfor danages for breach of contract for nondelivery of

the goods. Al the allegations necessary for sustaining a
claim for damages for breach of contract were already
present in the plaint and the only allegation 1lacking was
that the appellants were, in the alternative, entitled to
cl ai m damages for breach of contract by the non-delivery of

the goods. But a fresh suit on the anended cl ai mwas barred
by limtation on the date of the application

Held, that this was a fit case in which the amendnent shoul d
be all owed. The fact that a fresh suit on the anended claim

was
(1) A 1.R [1954] Raj. 211.
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barred by limtation is a factor to be taken into
consideration in the exercise of the discretion as to
whet her the anmendnent shoul d be ordered or not, -and does

not affect the power of the court to order it, if that is
required in the interests of justice.

Charan Das v. Anir Khan, L.R 47 I.A 225 and Ki san Das
V. Rachappa, (1909) I.L.R 33 Bonbay 644, foll owed.
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To maintain an action in trover the plaintiffs nust
establish that they had title to the goods in question and
that further they were entitled to possession thereof when
they called wupon the defendants to deliver them If the
parties stood in the relation of sellers and purchasers with
reference to the transactions, then the plaintiffs nust show
that the property in the goods, which initially was with the
defendants had passed to them in accordance with the-
provisions of the Sale of Goods Act. If, however, the
def endants inported the goods as agents of the plaintiffs,
then the title to them would undoubtedly be with the latter,
and the only question then would be whether the former were
entitled to retain possession, as they would be if they had
paid the price on behalf of the principals, and had not been
rei mbursed that anmount.

JUDGVENT:

Cl VIL APPELLATE JURI SDI CTI O\~ Givi |l Appeal No.

219 of 1953.

Appeal fromthe judgnment and decree dated June 26, 1952, of
the Bonbay Hi gh Court in Appeal No. 20 of 1952 arising out
of the judgnent and decree dated Decenber 17, 1951, of the
-said High Court inits ordinary Original Gvil Jurisdiction
in Suit No. 1623 of 1948.

C. K. Daphtary, Solicitor-General of India, M N.
Gharekhan and M S. K Sastri, for the appellants.

H. D. Banaji, D P. Madon, S. N Andley, Rameshwar Nath

and J. B. Dadachanji, for the respondents.
1957. January 22. The Judgnent of the Court was delivered
by

VENKATARAMA AYYAR J.-This appeal arises out of a suit
instituted by the appellants in the H gh Court of Bonbay for
damages for conversion estimated at Rs. 4,71, 670-15-0. The
suit was decreed by Shah J. sitting on the Oiginal 'Side,
but his judgnment was reversed on appeal. by Chagla C J. and
Gaj endragadkar J. Against this judgrment, the plaintiffs have
57
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preferred the present appeal on a certificate under Art.
133(1)(a) of the Constitution.

Messrs. Maitland Craig Lubricants Ltd. is an Anmerican
Conpany engaged in the manufacture and sale of |ubricants.
It carried on business in India with its ~head office at
Calcutta and a branch office at Bonbay. The ~ second
plaintiff, H J. Leach, was enployed during the years 1933
to 1935 in the Bonmbay branch of the said Conpany.
Subsequent thereto, the Conpany closed its Bonbay branch

and eventually wound up its Calcutta office as well, and
thereafter its business was taken over firstly by Ewing and
Conpany and then by the defendants. After he left the
service of Maitland Craig Lubricants Ltd., M. Leach started
busi ness as seller of lubricants on his own account and was
inmporting them through the defendants. On June 6, 1941,
they entered into an agreenment, Ex. A, under which M.
Leach was given an exclusive right to sell lubricants of the
make of Maitland Craig Lubricants Ltd., within the linmts of
Bonbay Presidency, Central Provinces, Rajputana and such
parts of Central India and Hyderabad as m ght be determ ned
by the defendants. The agreenent was to continue for a
period of five years "unl ess sooner determ ned in the nmanner
hereunder - provided. " Cause 14 of the agreenent

runs as follows:

"Not wi t hst andi ng anyt hi ng hereinbefore cont ai ned this
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agreenment shall be termnable by either of the parties
hereto wupon giving to the other three calendar nonths
previous notice in witing expiring at any tinme but wthout
prejudice to the rights and liabilities of the parties
respectively which shall have accrued prior to such
termnation. "

Clause 16 provides that the agreenment was personal to the
selling agent, and that he was not to assign or attenpt to
assign his rights thereunder without the consent of the
defendants in witing first obtained. It is common ground
that the dealings between the parties continued on the basis
of this agreement during the

rel evant period.

On March 18, 1944, the first plaintiff, whichis a Joint
St ock Conpany, was incorporated -under the provisions

441

of the |Indian Conpanies Act, and on March 30, 1944, the
second / plaintiff assigned his business toit. On June 13,
1945, the defendants wote to the second plaintiff that they
were cancelling the agency constituted under the agreenent
dat ed June 6, 1941, as he had assigned the sanme to the first
plaintiff without obtaining their consent in witing as
provided therein. Before that date, however, the defendants
had placed orders for inport from Anerica of certain goods
which the plaintiffshad required, but these goods were
actually received by themafter the cancellation of the
contract. The plaintiffs called upon‘themto deliver those
goods to them but they refused to do so. Ther eupon, the
plaintiffs instituted the present suit for damages for
conversion alleging that the goods in question were due to
them under Governnent quotas conprised in Nos. P.L. 1004 to
1007, and that the defendants who had ordered themon their
behal f had thenselves no title to them The plaintiffs also
averred that in inporting those goods the defendants were
acting as their agents. The defendants repudiated this
claim They contended that far fromthey being the agents
of the plaintiffs, it was the second plaintiff who was their
agent, and that the property inthe goods was ‘with the
defendants and that the action for danages for ~ conversion
was not mai ntai nabl e.

The suit was tried by Shah J. who held that the plaintiffs
were not the agents of the defendants, that the goods in
guestion had been inported by the latter on behalf of the
fornmer, and that in refusing to deliver the sane to them

the defendants were guilty of conversion. He ~accordingly
passed a decree referring the suit to the Conm ssi oner for
ascertaining the damages. On appeal, Chagla C.J. and

Gaj endragadkar J. held that on the terms of the agreenent
dated June 6, 1941, on which the suit was based, the title
to the goods inported by the defendants vested in them and
that it wuld pass to the plaintiffs only when the
def endants endorsed the shipping docunents in their favour
and that as that had not been done, the claimfor damages on
the basis of conversion was m sconceived. They accordingly
al | owed the appeal, and dism ssed the suit.

442

Now, the contention of the appellants before us is that on
the facts proved, they were entitled to danages on the basis
of conversi on.

There is no dispute as to the position in law. Before the
plaintiffs can maintain an action in trover, they nust
establish that they had title to the goods in question and
that further they were entitled to possession thereof when
they called upon the defendants to deliver them If the
parties stood in the relation of sellers and purchasers with
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reference to the transactions, then the plaintiffs nust show
that the property in the goods, which initially was with the
def endants, passed to themin accordance with the provisions
of the Sale of Goods Act. |If, however, the defendants
imported the goods as agents of the plaintiffs, then the
title to themcoul d undoubtedly be with the latter, and the
only question then would be whether the forner were entitled
to retain possession, as they would be if they had paid the
price of the goods on behal f of the principal, and had not
been rei nbursed that anmount. This question, however, would
not arise on the facts of this case, as the defendants
denied the title of the plaintiffs to the goods, and there
was no refusal by the latter to pay the price. The main
guestion that arises for determ nation, therefore, is as to
the relationship in which the parties stood with reference
to the suit transactions.
It is conceded that to start with, it is the agreement, Ex.
A, that governs the rights of the parties. It is therefore
necessary to  examine its terns to ascertain the true
rel ati onship of the parties thereunder. It has been already
nent i oned t hat under this ~agreenent M. Leach was
constituted the selling agent of the defendants in certain
areas specified therein. Under Ex. A the second plaintiff
was not to sell the goods below a certain price, and they
were also to be sold with the mark, Miit Jland Craig
Lubricants Ltd. The course of business was that the second
plaintiff used 'to intinmte to the def endant s hi s
requi renents. They woul d then inport those goods in their
own nanes from America wunder c.i.f. contracts. After
importing them they would fix their own price for those
goods and
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endorse the shipping documents in favour of the ' second
plaintiff, who would be entitledto clear them at the
har bour on paynent of 80 per cent. of the price, the bal ance
of 20 per cent. being payable on the delivery of the goods
by himto his purchasers. The sales to be effected by the
second plaintiff within the area to his own custonmers’ were
matters which concerned only himand his purchasers. The
def endants had nothing to do with them Under cl. 6, the
second plaintiff had to "keep the value of his stocks at al
times fully insured against fire risk."™ Clause 13 is as
fol |l ows:
" The relationship between parties hereto shall be that = of
principal and principal only and the selling agent ~shal
have no authority what soever except such as nmay be conferred
upon himin witing by the firmto transact any business in
the nanme of the firmor to bind the firmby any contract,
agreenment or undertaking with or to any third party."
In contrast with these terns, there is cl. 4, which provides
that the defendants would thenmsel ves supply to the |ndian
Stores Departnment all their requirements of lubricants
within the territory allotted to the second plaintiff, who
was to act as their agent in clearing the goods —and
delivering them to the authorities. And for this, the
second plaintiff was to be paid a conm ssion
It is clear that the agreement read as a whole is a
conposite one consisting of two distinct matters. So far as
cl. 4 is concerned, the second plaintiff was merely an agent
of the defendants. As regards the other clauses, the true
relationship is, as stated incl. 13, that the second
plaintiff was purchaser of the goods from the defendants,
and the conditions relating to the mnimumprice at which
they could be sold and the narking of the goods wth the
nane of Mitland Craig Lubricants Ltd. were only intended to
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protect their trade interests but that once the shipping
docunent were endorsed by the defendants to the second
plaintiff, he became the owner of those goods. The object
of the insurance clause was obviously to safeguard the
interests of the defendants with reference to the bal ance
price payable by the second plaintiff. 1In this case, we

444

are not concerned with any goods consigned by the defendants
for supply to the Government under cl. 4 but wth goods
which were inported by themfor neeting the requirements of
the plaintiffs. The relationship of the parties wth
reference to those goods, if it 1is governed by this
agreenment, is undoubtedly that neither party is agent of the
other, and that the defendants are the sellers and the
plaintiffs are the purchasers. |If so, the title to the
goods woul d pass to the plaintiffs only when the defendants
appropriated them to the contract, as for exanple, by
endor sing . the shipping docunents, and as that had not been
done, 'the claimfor damages on the ground of conversion
woul d be ‘mi sconcei ved.

The | earned Solicitor-General who appeared for t he
appel l ants, did not dispute that this was the position under
Ex. A But he contended that the rel ationship of seller and
purchaser created by the agreenment becane nodified when the

Gover nirent introduced the licence system That was
i ntroduced i n August /, Septenber, 1941, while the war was on,
with a viewto regulate and control inports. The system

adopted was that  every inporter was required to give a
statement as to they extent of his inmport business during
the preceding years, and on the basis of that statenent, a
licence was given to himto inport up to a limt. On
Septenber 26, 1941, the second plaintiff applied to the
Controller for a licence to inport lubricants stating that
he had been doing that business for seven years and giving
particulars as to the volune of his business. Sonetine in
Novenber, a licence was granted to-himby the Governnent.

The defendants also applied for a licence to i mport
lubricants based on the volune of their business and
obtained it. That licence did not -include the quantity

which they sold to the second plaintiff, and thus the two
i cences were nutual ly exclusive. M. Leach would have been
hinself entitled under the licence to inport goods directly
from Anmerica, but he chose to inport them through the
defendants as before, because under the terms of the
agreenment, Ex. A, he would have to pay only 80 per cent. of
the price when clearing the goods. There was,
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however, this change in the character of the transaction

that whereas before the licence systemthe defendants  were
t he purchasers from Anerican Conpanies under c.i.f.
contracts and they then sold the goods to the second
plaintiff on a price fixed by them under the licence system
the price payable to themwas only what they thensel ves had
to pay to the Anerican sellers with an addition by way  of
comm ssion on the transaction

Now, the argunent of the appellants is that as they were the
persons entitled to inport the goods under the licence
granted to them in inmporting themon their requisition the
def endants nust be held -to have acted for them and that
the relationship between themwas no | onger one of seller
and purchaser under Ex. A but of agent and principal. To
this, the answer of M. Banaji, |learned counsel for the
respondents, was twofold. He contended firstly that in
appl ying for and obtaining the Iicence in his own nane, the
second plaintiff was nerely acting as the agent of the
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def endants, and secondly that the present contention was not
raised in the plaint and was, therefore, not open to the
appel | ant s. On the first contention he referred us to the
correspondence which passed between the parties at the
rel evant period. On Septenber 5, 1941, the defendants wote
to the second plaintiff to send particulars of certain
shi pnents consigned to himso that they could include them
in their application for licence, and on Septenber 11, 1941,
they further wote to himthat those goods were not to be
included in hi,, application for licence. But the second
plaintiff was obviously not agreeable to it, and actually
i ncl uded those very shipments in his application for |licence
dat ed Septenber 26, 1941.  The defendants did not pursue the
matter further, and wote to the second plaintiff or
Decenber 10, 1941, to intimate to themthe nunber and date
of his inmport licence and continued to inport goods for him
on the basis of that 1icence: Counsel for respondents
relied ~on a letter dated Decenber 11, 1941 in which the
defendants advised the second plaintiff to join a group of

oil merchants, which was to be forned at Bonmbay, but that
was obviously by way of adviced
446

to himas a customer. ~ Thi s evidence is too inconclusive and
too slender to support the contention that the second
plaintiff obtained the Ilicence as the agent of the
def endants. On the other hand, if the true position of the
second plaintiff under Ex. A was that he was a. purchaser
of goods, then the sales by himof those goods were as owner
and the licence issued to himon the basis of ' those sales
must have been given to himinhis owm right and not as
agent of the defendants. This wag the findi ng-of = Shah J.
and that has not been reversed on appeal, and we  are in
agreement with it.

It is next contended that the entire plaint is franed on the
footing that the rights of the parties are governed by Ex.
A, that there is no avernent therein that that agreenent had
been cancelled or nodified, and that a new agreement had
been substituted after the licence system was introduced,
that the evidence of M. Leach in the box was also that Ex.
A was in force throughout the period, and that therefore it
was not open to the appellants now to contend that the rela-

tionship of seller and purchaser under Ex. A had been
altered into one of agent and principal. It is true that
the plaint proceeds on the basis that Ex. Ais in force,
and there is no allegation that it had been nodified. But
Ex. A had not been wholly abandoned. It was still in force

governing the relationship of the parties in respect of
various matters such as delivery of goods on paynment of 80
per cent. of the price. The plaint does refer to the
introduction of the |licence system and the defendants
clearly knew as much of the true position thereunder as the
plaintiffs, and there could be no question's surprise.
Under the circunstances, if the rights of the parties had to
be determned on the basis of the licence system we would
have hesitated to non-suit the appellants nerely on the
ground that the effect of that system had not been expressly
stated in the plaint.

But then, the licence systemitself came to an end in March-

April, 1942, and was replaced by what is known as " Lease
and Lend " schene. It was under this scheme that the goods
which form the subjectmatter of this litigation wer e

i nported, and we have therefore to exam ne what the rights
of the parties

447
are with reference to the incidents of that schene taken
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along with Ex. A which is admtted by the appellants to
have been in force. This schene was introduced by the
CGovernment of India as a war neasure to facilitate the
i mport of certain essential goods and to conserve them for

the effective prosecution of the war. Gl and |lubricants
were anong the goods which were controlled under this
schene. Under it, the Government prohibited the direct

inmport of oil and lubricants fromAnerica through private
agenci es, whether individuals, firns or conpanies and took
upon itself to inport the required quantity.

An association of inporters and dealers in Calcutta called
the Central Lubricants Advisory Commttee (C.L.A.C.) was
fornmed, and inporters were to wite to the Commttee what
quantity they required to be inported on their behalf. This
Conmittee was a private body, and served as a liaison
between the inporters and the CGovernnent. A sinmlar
Conmittee was forned at Bomnbay call ed the Bonbay Lubricants
Advi sory Committee (B.L.A C). The procedure adopted in the
i mport of 'goods was this: the inporters were to state their
requirenents to the Conmittee which sent the sane to the

Gover nment.. Then on intimation given by the Governnent
authorities, the dealers would have to nake deposits on
account of the price to be paid for the goods. The

CGovernment had a purchasing agent in Anerica and he woul d be
required by themto purchase the requisite goods and to
arrange to get themtranshi pped to the destinations in India
nmentioned by the several dealers. The shipping docunents
woul d be taken in the nane of the Governnent and on paynent
of the bills endorsed over to the inporter for clearance at
the harbour. The features of the systemto be noticed are
that it was the Governnment who was the inporter of the goods
and the dealers becane entitled to the goods only ~on the
shi ppi ng docunents being endorsed to them by the Government.
Now, so far as the plaintiffs are concerned, the facts are
that they made no deposits with the Governnent,

58

448

and their names were not in the list of traders for whomthe
CGovernment inported the goods. They had direct dealings
only with the defendants and sent their requirements to
them The defendants would in their  application to the
Government include what the plaintiffs required as well~ as
what they thenselves required and nmake the necessary
deposits for all the goods. But all that would stand only
in their name. Though it would be possible to ascertain by
reference to the correspondence between the parties which of
the orders placed by the defendants with the ~Governnent
related to the requirenments of the plaintiffs, so far as the
Government itself was concerned it knew only of the
defendants as inporters, and it was in their nane that. it
woul d endorse the shipping docunents, and it was only when
the defendants in their turn endorsed the sane to them that
the plaintiffs would get title to the goods, and the
evi dence of M. Leach makes it clear that this had not  been
done, as regards the shipnents with which the suit is con-
cerned. This is what he says in his deposition

" The goods were shipped all to the order of the Governnent
of India Separate docunents were drawn up in respect of the
consi gnnents which were to be supplied to each of the trader
according to his requirenent submtted to Government. The
traders who submtted their requirenments cleared the goods
by paying the anount of the bills.... The Governnent did not
make any allocation to ne. | depended on the defendants for
obtaining nmny requirements fromthe Government. | did not
make any cash deposit as required of the dealer. 1 nade no
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deposit with the Governnment in respect of the quantity which
I wanted. The entire deposit was nmade with the Governnent

by the defendants even in respect of my requirenents... The
def endants endorsed over the docunents in nmy favour for
goods which were neant for nme... Excepting for the adnmitted

portions the docunments for remaining part of PL. 1004 to
1007 were not handed over to ne or endorsed in ny favour
except to the extent to which the goods were delivered,"

449

The evidence of Sir John Burder for the defendants was "the
shi pping docunents were received in the nane of t he
defendants ". It is thus clearly established that wth
reference to the goods conprised in P.L. 1004 to 1007, which
f or ned the subject-matter of the suit, the shi ppi ng
documents had not been nmde out in the name of the
plaintiffs, nor had the defendants in whose nanes they were
taken, endorsed the same'to them That being so, unless the
plaintiffs established that the defendants were inporting
the goods as their agents, they would not have title to
them and the claimfor danmages on the basis of conversion
must fail-

We should mention that the appellants relied on sone of the
letters witten by the defendants as showing that they
recogni sed the plaintiffs as having the title to the goods.
Thus, on August /12, 1944, the defendants wote to the
plaintiffs " W confirmthat the consignnent is for you ",
and on March 24, 1945, they wote, " W enclose herewith a
statenment showing quantities and grades that have been
ordered by Covernnment on your account against - order P.L.
1006/ 10" But these statements are quite consistent with the
position of the defendants as sellers who had ordered the
goods on the requisition of the plaintiffs, and do not
inmport that title thereto had passed to them which could be
only after the goods canme into existence and . were
appropri at ed. That did not happen in this case, and the
shi ppi ng docunents continued in the nane of the defendants.
W therefore agree wth the learned Judges that on the
pl eadi ngs and on the evidence the claimfor danages on the
footing of conversion must fail

That would entail the dism ssal of this appeal, but the
plaintiffs have applied to this Court for anendnent of the
plaint by raising, in the alternative, a claimfor danmages
for breach of contract for non- delivery of the goods. The
respondents resist the application. They contend that the
amendnment introduces anew cause of action,~that a suit on
that cause of action could now be barred by limtation, that
the plaintiffs had anple opportunity to amend
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their plaint but that they failed to do so, and that = ow ng
to lapse of tine the defendants would be seriously

prejudiced if this newclaimwere allowed to be  raised

There is considerable force in the objections. But | after
gi ving due weight to them we are of opinion that thisis a
fit case in which the anendnent ought to be all owed. The
plaintiffs do not claimany damages for wongful term nation
of the agreenent, Ex. A, by the notice dated June 13, 1945.
What they claimis only damages for non-delivery of goods in
respect of orders placed by them and accepted by the
defendants prior to the term nation of the agreenent by that
notice. Cause 14 of the agreenent expressly reserves that
right to the plaintiffs. The suit being founded on Ex. A
a claimbased on d. 14 thereof cannot be said to be foreign
to the scope of the suit. Schedule E to the plaint nentions
the several indents in respect of which the defendants had
conmitted default by refusing to deliver the goods, and the
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damages clainmed are also stated therein. The plaintiffs
seek by their amendnent only to clai mdanages in respect of
those consignhnents. The prayer in the plaint is itself
gener al and nerely clainms danages. Thus, al | t he
al l egations which are necessary for sustaining a claim for
damages for breach of contract are already in the plaint.
What is lacking is only the allegation that the plaintiffs

are, in the alternative, entitled to claim danages for
breach of contract by the defendants in not delivering the
goods.

It is no doubt, true that courts would, as a rule, decline
to allow anendnents, if a fresh suit on the anmended claim
woul d be barred by Ilimtation on the date of the
application. But that is a factor to be taken into account
in exercise of the discretion as to whether amendment shoul d
be ordered, and does not affect the power of the court to
order it, if that is requiredin the interests of justice.
I n Charan Das v. Ami r Khan (1) the Privy Counci
observed

" That there was full power to nake the anendnent cannot be
di sput ed, -and though such a power

(1) [21920] 47 1.A 255,
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should not as a, rule be exercised where the effect is to
take away from a defendants, |egal right which has accrued
to him by lapse of tinme, yet there are cases where such
consi derati ons are out-weighed by the special circunstances
of the case.

Vi de al so Kisan Das v. Rachappa

In the present case, apart fromthe contents of the plaint
already set out, there is the fact that the defendants
cancelled the contract without strictly conplying with the
terms of cl. 14. The ground on which they repudiated the
contract was that the second plaintiff~ had assigned his
interests to the first plaintiff; but the record shows that
subsequent to the assignnent the defendants had business
transactions wth both the plaintiffs and therefore the
ground for cancellation appears to have been a nmere device
to deprive the plaintiffs of the benefits of the ‘orders
which they had placed. W are of opinion that the justice
of the case requires that the amendment should be granted.
The plaintiffs wll accordingly be allowed to anend the
pl aint as foll ows:

" 12(a) In the alternative and without prejudice to the
claimon the footing of conversion, the plaintiffs say  that
by reason of the facts aforesaid, there was a contract
between the parties whereby the defendants undertook to
supply and deliver to the plaintiffs (or either of then) the
goods ordered out by Governnent on-their (the wplaintiffs’)
account and included in the quotas PL. 1004-PL. 1007. The
sai d goods arrived in Bonbay, but the defendants failed and
negl ected to deliver the sane though demanded, and in fact
repudi ated their obligation to deliver. The plaintiffs say

that they were always ready and willing to pay for and take
delivery of the sane.
The defendants at all material times well knew that the

plaintiffs had purchased the sane for resale and for
fulfilment of contracts of sale and supply. The plaintiffs
cl ai m damages as per particulars. "

This appeal nust accordingly be allowed, the decree under
appeal set aside, and the suit renanded for

(1) [1909] I.L.R 33 Bonmbay 644.
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rehearing to the trial court. The defendants wll file
their witten statement to the amended claimand the suit
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will be tried and disposed of in accordance with | aw.

There remai ns the question of costs. As the plaintiffs are
getting an indulgence, they nust pay the costs of the
def endants both in the suit and in the appeal to the Bonbay
H gh Court. So far as costs of this appeal are concerned,
as the defendants persisted in their contention that the
plaintiffs were only acting as their agents, a contention
which, if upheld, would have furnished a conclusive answer
to the anended claimas well, we direct the parties to bear
their own costs in this Court.

Appeal al | owed.

Case remanded




