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These two appellants alongwith three other accused
were tried for the of fences under Sections 147, 148,
302 read with 149 and 323 read with 149 1PC.. The
| ear ned Sessions Judge, after trial and on the basis of
the material placed before him acquitted all the
accused. On appeal filed by the State, the H gh Court
by the inpugned judgnent and order affirnmed the order
of acquittal as regards the three other co-accused and
reversed the order of acquittal relating to these
appel l ants and convicted and sentenced themto
i mprisonnent for life for offence under Section 302
read with Section 149 | PC and sentenced them for
shorter period for the of fences under other Sections.
The appel | ants have assailed the said judgnment and
order of the H gh court in this appeal

In short, the prosecution case was that the
deceased Om Pal had purchased sonme | and from one Sm
Mukandi, w dow of Chhota of village Krishni.——The
appellant No. 1 Dila disputed the possession of Om Pa
over the land. On 27.9.1979, there was an altercation
between Om Pal and Dila over harvesting of crop
standing on the said land. At that tinme, Dila had
threatened On Pal. On the night of 28/29.9.1979, at
about 12.30 A.M, the appellants and the other
acquitted three co-accused acconpani ed by four others
went to the house of Kishan Singh. Dila enquired about
t he whereabouts of Om Pal and when Ki shan Si ngh kept
mum he was hit with lathi by Dila. On the shouting of
Ki shan Singh, Om Pal, Randhir Singh, Geeta Ram Hari
Si ngh, Bal bir and Ved Prakash reached the place. Dila
exhorted his son Telu Ramto kill Om Pal on which Telu
Ram shot at Om Pal with a country-nmade pistol as a
result of which Omn Pal was injured, fell down and
became unconscious. It was alleged that Dila was arned
with lathi, Sitam Singh with knife, Gaje Singh and Ram
Pal were armed with guns and four unknown persons were
armed with lathis and kul hari. The accused assaul ted
Ki shan Singh, Hari Singh and Randhir Singh. After the
accused left the place, Om Pal and injured persons were
taken to hospital at Saharanpur. Om Pal died near the
hospital. The injured persons were exam ned at
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hospital. As already noticed above, the trial court
acquitted all the accused and the H gh Court, on
appeal, reversed the order of acquittal as regards
these two appel |l ants.

The | earned counsel for the appellants strongly
contended that the High court commtted an error in
reversing the order of acquittal on nere possibility of
taking a contrary view. According to him the
concl usi ons drawn by the Sessions Judge based on proper
appreci ati on of evidence and supported by reasons coul d
not be disturbed by the H gh Court; the appellants
could not be convicted on the basis of the sane
prosecution story which could not be proved agai nst the
three other co-accused particularly so when four
unknown persons were also involved in the incident.

The | earned counsel” al so submitted that the appell ant
no. 1, Dila, is nore than 80 years old and at this

I ength of 'time his case needs to be considered

synpat hetically having regard to his age, health and
ot her circunstances. | n opposition, the | earned counse
for the State argued in supporting the inpugned

j udgrment and order.

We have carefully considered the evidence pl aced
on record in the light of the subm ssions nade by the
| earned counsel for the parties. |In support of its
case, the prosecution exani ned CGeeta Ram (PW1), Har
Singh (PW2) and Kishan Singh (PW3) who are the
injured eye-w tnesses. Saktu (PW5) was exam ned to
prove the notive of the crine.” Dr. MN Ansari (PW6)
who conducted the post nortem exani nati on was exam ned.
Anot her doctor, Dr. S.K Bansal (PW7) who exani ned
three other injured witnesses (PW 1 to 3) al so gave
evidence. |In addition, S.1. Sanpat Singh (PW8), the
Investigating Oficer, was also exam ned besi des ot her
witnesses. As is evident fromthe inmpugned judgnent,
the Hi gh Court was fully alive to the |legal position as
to when and under what circunstances, there could be
interference in the order of acquittal. In the
judgrment, it is stated that in an appeal against the
order of acquittal, the H gh Court has sane powers
which trial court has in examning the evidence and if
it cones to the conclusion that the view taken by the
trial court was unreasonabl e or against the weight of
evidence, it could reject the finding recorded by the
trial court.

The incident in question had taken place at 12.30
A.M on the night of 28/29.9.1979. GCeeta Ram (PW1)
| odged the first information report at 8.15 A M on
29.9.1979 at police station Ranpur. It is not in
di spute that On Pal died due to the injuries caused
during the occurrence. It is clear fromthe evidence of
Dr. MN Ansari (PW6) that deceased had received one
gun shot injury on the chest and two minor incised
wounds on his head. PWs. 1 to 3 received nunber of
injuries which could have been caused by sone bl unt
weapon such as lathi as testified by Dr. S.K Bansa
(PW7). PW. 1 to 3 have supported the case of the
prosecution as to the node and manner of occurrence and
the persons who had participated in the conmm ssion of
these offences. It is evident fromthe site plan
(Exbt. Ka-13) that in the abadi of village Krishni
there was a 'bagar’ in which there were houses of PW.
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1 to 3, deceased Om Pal and others. Having regard to
the topography of the place of occurrence described in
detail by the High Court in the inpugned judgnent, the
presence of PW. 1 to 3 at the place of occurrence
could not be ruled out. On the other hand, it was but
natural for themto be there, as spoken to by them
PW1 has stated in his evidence that a |antern was
burning in the verandah of Hari Singh and that

wi t nesses Ved Ram and Sukhbir had torches. He also
stated about the nedical examnination of the injured and
death of Om Pal and that he got F.1.R witten at

Shahr anpur hospital and thereafter he | odged the sane
at police station Ranpur.  Hari Singh, (PW2) has also
stated about the occurrence. He has nentioned the
nanes of the appellants and the weapons possessed by
them He also stated that his father Kishan was beaten
by the accused when he did not disclose the whereabouts
of OmPal. He has further stated that the appellant

No. 2 Telu on-beinginstigated by Dila, the appellant
No. 1, fired a shot from country-nmade pistol causing
injury to-OnPal who fell down and becane unconsci ous.
He al so deposed that accused persons had caused
injuries to himas well as PW 1 to 3. The prosecution
wi t nesses have stated about the availability of |ight
of burning of lantern as well as the torches possessed
by the two witnesses.” The |nvestigating Oficer
actually exam ned the lantern and found that ‘a |antern
was hanging at place ‘C shown in the site plan. He

al so exam ned the torches of the wtnesses and prepared
menos in respect of the sane. ~The prosecution

wi t nesses have al so deposed about the notive for the
crime. It has cone on record that there was litigation
bet ween accused Dila on the one hand and deceased Om
Pal on the other relating to the | and which Om Pal had
purchased. The dispute also related to the crop and on
that day before the occurrence, the appellant No. 1
Dila had actually threatened the deceased On Pal. PW1
has al so stated that one year before the occurrence,
there was an incident in which accused Telu and his

not her were injured for which the deceased OmPal and
he hinself were prosecuted. The Hi gh Court did not
agree with the observation of the |earned Sessions
Judge that it was difficult to accept that Dila, the
appel l ant No. 1, was not aggrieved and that persons
related or interested in On Pal coul d have named the
accused persons on suspicion. For the reason that the
notive was clearly established as there were severa
litigations between the parties, the dispute relating
to the land was still pending before the revenue court
and there were civil and crinmnal litigations. In such
ci rcunst ances, the High Court found that the tria

court was wong in recording a finding that notive
aspect was not proved and that the appellant Dila was
not aggrieved with the deceased or that the accused
persons had been naned nerely on the ground of

suspi cion. The | earned Sessions Judge had doubted the
presence of light at the scene of occurrence but the

Hi gh Court did not agree with the sane having regard to
the evidence placed on record in this regard. A

[ antern was burning in the verandah outside the kothari
of Hari Singh (PW2). The Investigating Oficer

exam ned the |lantern and narked the place where it was
hanging, in the site plan. The fact of burning of
lantern was nentioned in the F.I1.R as well as in the
statenments of witnesses. Further, it is in the
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evi dence that the witnesses Sukhbir and Ved Prakash who
had reached the scene of occurrence, had torches which
they flashed. This source of |ight was al so nentioned
inthe F.1.R  The Investigating Oficer did exanm ne
the torches of these witnesses and prepared the nenos
in respect of the sane. The eye-w tnesses have al so
stated about the source of torch-light at the scene of
occurrence. In view of this evidence, as rightly
observed by the High Court, the trial court ought not
to have dishelieved this evidence nmerely on the ground
that the two witnesses Sukhbir and Ved Prakash were not
injured. It was not necessary that every one of the

wi t nesses shoul d have been i njured.

Wth regard to the contradiction found by the

trial court as regards the place where the deceased Om
Pal was sl eeping, the Hi.gh Court has in the inmpugned

j udgrment considered in sufficient detail and recorded
that the so-called contradiction was not materi al

The Hi gh Court-in the inpugned judgnent as regards
participation of appellants in the crime, has observed
t hus: -

"However, as regards accused Dila and Telu

we do not find anything to throw any doubt
regarding their participation in the crine.

It appears that these two accused persons

al ongwi th four others had conmtted the
murder of Om Pal and caused injuries to three
others. It appears that the learned Sessions
Judge has been much influenced by the so
cal l ed absence of any injury which could have
been caused by a country made pistol andthe
al | eged presence of an injury which could
have been caused by a rifle, on the body of
the deceased. The |earned Sessions Judge has
referred to the recovery of one used 12 bore
cartridge and one live rifle cartridge at the
scene of occurrence and thereafter, due to
some unexpl ai ned reason, has come to the
concl usion that there was every likelihood of
use of arifle on the spot. He has
thereafter negatived the contention of the

wi tnesses that Om Pal was hit by a country
made pistol used by Telu. W are of the view
that these observations by the Sessions Judge
are the result of m sreading of the evidence.
The I nvestigating Oficer found a 12 bore
used cartridge as well as live rifle
cartridge on the spot. It will thus appear
that a 12 bore cartridge was fired. There is
nothing to show that any of the assailants
was arnmed with rifle or had used the sane.
The post nortem of Om Pal clearly and beyond
doubt shows that Om Pal was not hit by a
rifle cartridge but was shot by a cartridge
whi ch coul d have been fired froma country
made pistol. The post nortemreport shows
that thirteen small pellets were recovered
fromthe pleural cavity. Cbviously these
pel |l ets could not have been fired froma
rifle but could have been fired froma
country made pistol. It appears that |earned
Sessi ons Judge did not consider the clinching
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evi dence avail able on this point and so
conng to a wong conclusion, rejected the
assertions made by the prosecution wtnesses
about the firing of the shot fromcountry
made pistol by accused Telu."

Thus, in our view, the H gh Court on proper

anal ysis and objective reappreciati on of evidence,
keeping in view probabilities of the case, was right
and justified in reversing the order of acquitta

passed by the trial court so far it related to these
appel lants. It is not a case where Hi gh Court has
interfered with the order of acquittal nerely because
it could take a different view On the other hand, the
H gh Court has shown how the reasons recorded by the
trial court for acquittal were wong and that the view
taken by the trial court-was not a reasonable view and
it was opposed to wei ght of evidence. W see no reason
or ground to interfere with the inpugned order
Consequently, the appeal is dismssed. The appellants
are at large on bail. They shall be taken into custody
for serving the remaining part of the sentence.

Responding to the | ast subm ssion of the |earned
counsel for the appellants in regard to the appell ant
No. 1, Dila, being old person, we expect that the
respondent-State will consider his case synpathetically
as and when an application is made by himfor
comut ati on of sentence having regard to the relevant
rul es, keeping in view that he is nore than 80 years
old; the incident relates to the year 1979 and the
peculiar facts and circunstance of this case.




