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The above appeal has been filed against the Order dated 26.8.1996 of the
Ori ssa Admi nistrative Tribunal, Bhubaneswar, in O A No.777/91, whereunder
the claimof the appellants before this Court and sone others seeking to quash

the anendnents introduced in 1991, notified on 24.5.1991, which had the
consequence of bringing all the Industries Pronotion Officers (1PGCs) within the

zone of consideration for pronotion to Cass-Il service and their further claimto
declare that only Rs.500-930 grade enpl oyees alone are eligible for pronmotion to
Cl ass-11 post and that those in Rs.400-750 grade are ineligible to such d ass-|I

pronotions, canme to be rejected.

Prior to coming into force of 'the Orissa Industries Service Rules, 1985 on
12.9.1985, officers of different categories in the Industries Departnent under the
Directorate of Industries were performng duties and functions of the same nature
at different levels in varied fields, appointed to posts with the different
nonencl ature carrying different scales of pay. Not only there seemto have been
peri odi cal revision of scales of pay but changes in their pronotional prospects,
and their status and position in the hierarchical set up al so appears to have been
made fromtime dependi ng upon the exigencies of the situation and necessities
of smooth administration on the basis of recommendations of the Pay
Conmi ssions or Conmttees specially constituted for the purpose.

The Tribunal bel ow rejected the chall enge hol ding that the inpugned
notification was not vitiated on account of-any nmal afide exercise of power and
that despite the fact the posts of Sub-Assistant Registrar was a pronotional post
for Block Level Extension Oficers, having regard to the simlarity in the nature of
their functions, the cadre of 1 PCs cane to be formed by merging and
redesi gnating themboth SAR, Industries and BLEOQ |Industries as Industries
Promotion Officers. Reliance was placed in this regard on the decision of the
Covernment made on 27.5.1980 a conscious decisionto nerge theminto one
as | PGs though with a classification anong them as Seni ors and Juniors
dependi ng upon differences in the scales of their pay which was necessitated for
the reason that the nmerged posts were carrying different scales of pay, initially.
Ref erence al so seens to have been nade to the subsequent decision on
17.2.1982 to do away with the said difference and the abolition of the selection
grade in respect of all cadres of posts in the State, resulting in denial of the only
avenue of promotion to IPCs in the grade of Rs.400-750. Support was drawn by
the Tribunal for its conclusions also fromthe fact that the Government Orders
dated 11.6.1986 declaring 17 posts equivalent to that of Industrial Supervisors
remai ned unchal | enged and that really the equities stood adjusted in providing
pronoti onal opportunities to the cadre of I PGCs, irrespective of the scal es of pay,
on par with Industrial Supervisors.

Shri A.T.M Sanpath, |earned counsel appearing for the appellants,
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sought to assail the decision of the Tribunal mainly on the ground that the
CGovernment coul d not have attenpted to equate unequals by nmaeking eligible al
grades of |PCs dehors the intrinsic differences in their scales of pay and placing
themon par with Industrial Supervisors, who were of higher grade w th higher
scales of pay. It was also contended that by throwi ng open the avenues of
promotion to Class-11 posts to IPOs, who are in |large nunbers treating them on

par with Industrial Supervisors with conparatively snmall nunerical strength, the
prospects of pronmotion of the Industrial Supervisors have been conpletely

denied with sl ender or even no chances during their tenure of office. |In order to
hi ghl'i ght the grievance of the appellants, the | earned counsel vehenently
contended that the experience gained by IPGs in the | ower grade of posts cannot

be treated on par with those service of Industrial Supervisors in higher grades for
pur poses of further pronotion to dass-11 posts and this anomaly brought about

by the anmendrment with effect from 24.5.1991 works great hardship and

constitutes gross violation of Articles 14 and 16 of the Constitution of India. Shri
R K. Mehta, appearing for the non-official respondent and Shri R S. Jena for the
State, adopted the reasons assigned by the Tribunal in their support and

contended that they are quite in accordance with [ aw and do not call for any
interference. ~ W have careful ly considered the subm ssions of the | earned

counsel appearing on either side and, in our view, the challenge to the order of
the Tribunal rejecting the challenge nade by the appellants, do not nerit our
accept ance.

It is appropriate at this stage to make reference to sone of the decisions
relied upon by the/l earned counsel on either side. Y.V. Rangaiah & Os., etc.
Vs. J. Sreenivasa Rao & Ors. [(1983) 3 SCC 284] being a case where not only
there was onission to prepare the pronotion panel in tine as per rules then in
force but the anmended rul es dispensed with the original provision for considering
LDCs al ong with UDCs for pronotion, adversely affecting their pronotiona
prospects, has no application to the case onhand. The decisionin RS Aara &
Os. Vs. State of Gujarat & Ors. [(1997) 3 SCC 641] |ays down that the benefit
that has accrued or crystallized under the existing rules cannot be taken away by
an amendment with retrospective effect. I'n Chairman; Railway Board & O's.
Vs. C.R Rangadhamamiah & Ors. [(1997) 6 SCC 623], a Constitution Bench of
this Court held that a rule which operates in futuro so as to govern future rights of
those already in service cannot be assailed on the ground of retrospectivity as
being violative of Articles 14 and 16 of the Constitution of India, but a rule which
seeks to reverse froman anterior date, a benefit which has been granted or
availed, e.g., pronmotion or pay scale, can be assailed as being violative of
Articles 14 and 16 to the extent it operates retrospectively. This observation
cane to be made in the context of a challenge to the notification, which, by the
| anguage enpl oyed therein, applied to the detrinent of the pensionary rights of
those who had already retired and no | onger in service and deprived the retired
persons of their entitlenment to be reckoned as on the date of retirenment, when
they acquired a right to a particular pension, as per rules in force on the date of
their retirement. State of Rajasthan Vs. R Dayal & Os. [(1997) 10 SCC 419]
is a case wherein this Court held that the mere fact that a person was
enpanel | ed for promption does not entitle himfor valid appointnment if by the tine
the vacancies for his appointnent actually arose, the eligibility criteria was
altered by the anendnent to the rules, enphasizing the position that the
preparation of the panel al one does not freeze the'criteria to be satisfied in
respect of the subsequent vacancies arising thereafter, so as to dispense with
the need to satisfy the requirenments of rules, which cane into force thereafter by
way of anendment. Those observations cannot be drawn out of ‘their context to
be extended to the case on hand which shoul d be guided by the fact that the
amendnments in this case never had any effect of rendering ineligible an already
eligible person. A mere enlargement of the area or zone of consideration by
enabl i ng some nore category of posts also to be considered for pronmotion, if at
all could be clained to have nmerely affected chances of pronotion only and not
either right to be considered for pronotion or deprive any vested or accrued
rights, inlaw. In S.B. Mathur & Os. Vs. Chief Justice of Delhi H gh Court &
Os. [(1989) Supp. (1) SCC 34], this Court held that an eligibility criterion is
distinct fromthe zone of consideration. |In State of Miharashtra & Anr. Vs.
Chandr akant Anant Kul karni & Ors. [(1981) 4 SCC 130], this Court observed
that nmere chances of pronotion are not conditions of service, and the fact that
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there was reduction in the chances of pronotion did not tantanmount to a change

in the conditions of service while reiterating the settled principle that a right to be
considered for promotion is a termof service, but nere reduction in chances of
pronotion are not.

The grievance sought to be nade as to the equation of posts for purposes
of further avenues of pronotion or the right and powers of the State to do so
al so, does not nerit our acceptance, in the peculiar facts and circunstances of
the case as well, besides the relevant principles of |aw governing the sane. This
Court in S. B. Mathur’'s case (supra) observed as follows: -

"11. The first subm ssion of M. Thakur, |earned counse
for the petitioners is that there is a violation of Article 14
of the Constitution in treating the posts of

Superi ntendents, Court Masters or Readers and Private
Secretaries to the Judges as equal status posts. It was
urged by himthat the sources of recruitnent to these
posts were not identical and so also the qualification
required for appointnents to these posts. He also

poi nted out-that the duties of the incunbents of these
posts were different. It was submitted by himthat in
treating these posts as equal status posts unequal s

were treated equally and hence the rule of equality was
violated. |In appreciating this subm ssion, it must be
borne in mnd that /it i's an accepted principle that where
there is an enpl oyer who has a | arge nunber of

enpl oyees in his service perform ng diverse duties, he
nmust enjoy a certain neasure of discretion in treating

di fferent categories of his enployees as hol di hg equa
status posts or equated posts, as questions of

pronotion or transfer of enployees inter se will
necessarily arise for the purpose of nmmintaining the
efficiency of the organization. There is, therefore,

not hing i nherently wong in an enployer treating certain
posts as equated posts or equal status posts provided
that, in doing so, he exercises his discretion reasonably
and does not violate the principles of equality enshrined
in Articles 14 and 16 of the Constitution. It is also clear
that for treating certain posts as equated posts or equa
status posts, it is not necessary that the holders of
these posts nust performconpletely the sane

functions or that the sources of recruitnment to the posts
nust be the sane nor is it essential that qualifications
for appointnents to the posts nust be identical. Al that
is reasonably required is that there must not be such
difference in the pay scales or qualifications of the

i ncumbents of the posts concerned or in their duties or
responsibilities or regarding any other relevant factor
that it would be unjust to treat the posts alike or, in
ot her words, that posts having substantially higher pay
scal es or status in service or carrying substantially
heavi er responsibilities and duties or otherw se

di stinctly superior are not equated with posts carrying
much | ower pay scal es or substantially | ower

responsi bilities and duties or enjoying nuch | ower

status in service."

In Union of India & Ors. Vs. NY. Apte & Ors. [(1998) 6 SCC 741], this
court observed that the matter of equation of posts is entirely within the domain
of the rule-nmaking authority and unless the rule is shown to be wholly
unreasonabl e and irrational, the Court will not interfere with the same. |In M.
Usman & Ors. Vs. State of Andhra Pradesh & Ors. [(1971) 2 SCC 188], this
Court, while repelling a challenge based on equality clause, observed as
her eunder : -
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"5. On the other hand it was argued on behal f of the
contesting respondents that before considering the vires

of Rule 5, we nust first ascertain the reason behind the
rule to find out whether in fact there is discrimnation
The contesting respondents do not deny that the position

of an U D.C. is superior to that of a L.D.C. But according
to themit becanme necessary for the State to poo

together U.D.Cs. as well as the L.D.Cs. for the purpose

of recruitnment in question for the follow ng reasons.

7. On the facts before us we are unable to agree that for
the purpose of recruitment wth which we are concerned
herein the State shoul d have classified the U D.Cs. and
L..D.Cs. separately. 1f the State had treated the U. D.Cs.
as being superior to the L.D.Cs. for the purpose of that
recruitnment-it would have resulted in a great deal of
injustice to alarge section of the clerks. The fortuitous
circunstance of an officer in-a particular district becomn ng
an U.D.C. woul d have given himan undue advant age

over his seniors who m ght have been as efficient or even
nore efficient than hinself, nmerely because they

chanced to serve in sone other district.. For the reasons
nmenti oned above, we do not think that in the present

case the State can be said to have treated unequal s as
equals. The rule of equality is intended to advance

justice by avoiding discrimnation. |In our opinion the H gh
Court by overl ooking the reason behind Rule 5 cane to

the erroneous conclusion that the said rule violated

Article 14 of the Constitution."

So far as the case on hand is concerned, Rule 7 of the Oissa Industries
Service Rule, 1985, which cane into force with effect from 12.9.1985 deal s
with pronotion to Cass-11 posts enunerated in Schedule B thereto, and

rel evant for the purpose, reads as follows:-

"7. Pronmotion to Class-11

1) Not nmore than 25% of total vacancies in Cass-I11-of the
service in any year may be filled up by pronotion from
anongst non-gazetted non-Mnisterial Cass-I11Il field

executive staff, nanely :-

I ndustries Promotion Officers, Industrial Supervisors in
grade pay of Rs.500-930 or as revised fromtinme to tine
and such other posts as may be created in the

equi val ent grade or declared equivalent in status by
CGovernment fromtinme to time having conpleted seven

years of service in the post or posts. The pronotion
gquota of Industries Pronotion Oficers, Industria
Supervisors shall be in a ratio according to the strength
of qualified officers in each group as may be deci ded by
Governnent . ".

It is stated by all the | earned counsel on either side that the percentage of
25% nmentioned in Sub-rule (1) stood altered subsequently as 50% from August,
1995. By a Notification dated 11.6.1986, the State Governnment, in exercise of its
powers under Rule 7(1) of the Rules, declared about 17 categories of posts to be
equivalent in status with that of the Industries Pronmotion Oficers/lIndustria
Supervi sors for the purpose of Sub-rule (1) of Rule 7. This Notification has not
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been chal l enged at any point of time and even in the course of present

proceedi ngs. By the inmpugned anendnent which came into force from

24.5.1991, the words, abbreviation and figures, "in grade pay of Rs.500-930/- or
as revised fromtinme to time" were ordered to be deleted. Even dehors the
reasoni ng of the Tribunal that those words fromthe inception qualified only the
class of Industrial Supervisors, we are of the view that no genuine or serious
obj ection could be either reasonably or lawfully taken to the nove to enabl e al
the I ndustries Pronotion Officers also becomng or rendered eligible for
promotion to Class-11 posts. So far as Industries Pronotion O ficers anpng
thensel ves are concerned, the difference in pay scale anbng themis due to the

di fferences based on the initial feeder category pay and not due to any intrinsic
or basis differences of essential qualifications or the nature of duties and
obligations. As long as the IPCs, as a class or category, are rendered eligible
even from 1986 and that is not challenged, the differences, if any, existing and
based on the scal es of pay anpbng them when resolved to be done away with in

the undoubt ed exercise of its power by the State, as a matter of policy, cannot be
legitimately chall enged by the appellants nerely because due to the enl argenent
of the horizon of consideration resulting therefrom the chances of consideration
for pronotion of Industrial Supervisors becone dimnished. The reasons, which
wei ghed with the State Governnent in doing so, are found to be genuine, rea

and substantive and neant to do substantial justice to all categories or grade of
posts equated for purposes of Rule 7 of the Rules. The fact that in different
proceedi ngs where claimforidentical scales of pay cane to be contested by the
Government or rejected by the Tribunal, is no justification to countenance the
claimof the appellants in these proceedings inasnmuch as the criteria to be
applied in dealing with such clains are totally different or, at any rate, may be
one only anong several requirenents to be satisfied. Consequently, the

chal | enge on behal f of the appellants-has no nerit whatsoever and shall stand

rej ected.

For all the reasons stated above, the appeal fails and shall stand
di sm ssed. No costs.




