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JUDGVENT:
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(Arising out of SLP (Civil) No. 20366/2002)

ARl JI T PASAYAT, J

Leave granted.

The appel |l ants who were plaintiffs'in asuit filed
before the | earned Cvil Judge, Senior Division, Sriranmpur
have questioned legality of the conclusions arrived at by
the Courts below holding that the plaint-filed by them was
to be rejected in terns of Order VIl Rule 11 of the Code of
Cvil Procedure, 1908 (in short the ' Code'). The plaintiffs
clainmed to be tenants under respondent No.2, Shaneshwar
Deosthan Trust (hereinafter referred to as the "trust’). Its
trustees and the Assistant Charity Conmi ssioner (in short
the ' Comm ssioner’) were the other defendants.  Plaintiffs
clainmed that they were tenants of the trust of which the
def endants Nos. 3 to 13 were the trustees. Alleging that
they have been forcibly evicted notw t hstandi ng continuance
of the tenancy, the suit was filed for the follow ng
reliefs:

A Plaintiff no. 1 to 17, be declared as the
tenants of the properties described in the
pl ai nt belonging to tenple Trust, of which
defendant No.2 to 13 are trustees.

B) Def endant No.1 to 13, be permanently
restrai ned by an order of injunction not to
evict plaintiff No.1 to 13, forcibly with
the help of police and also not to

interfere in their business being carried on
by themin suit shops, and not to interfere
in the possession of suit shops in any
manner - what soever, either by thensel ves or
by their servants, agents, relatives or
anybody cl ai m ng through or under them

O Direct the defendant No. 2 to 13, to
pay compensation for the |loss caused to the
plaintiffs on account of their acts of
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om ssion and conm ssion as described in the
plaint, commtted by themprior to the
filing of the suit and during pendency of
suit for the damage that nmay be caused to
the plaintiffs.

D) Def endant No.1 be directed to enquire
into the illegal acts, comitted by

defendant No.2 to 13, and i ssue appropriate
direction to that effect.

The suit was nunbered as R C.S. No.160/1997 in the

trial Court. The stand of the plaintiffs-appellants
essentially was that the tenancy was for a period of 11
years and not for 11 nonths as claimed by the trust. An
application was filed by the trust raising a prelimnary
plea that the plaint is liable to be rejected under O der
VIl Rule 11 of the Code. Wth reference to Section 80 of the
Bonbay Public Trusts Act, 1950 (in short the "Act’) it was
urged that no Cvil court had jurisdiction to decide or dea
with any question which by or under the Act is to be decided
or dealt with by any officer or authority under the Act and
in respect of which the decision or order of such officer or
authority has been/made final and conclusive. The tria

Judge franed two prelinminary issues, i.e. (a) whether the
suit was liable to be rejected under Order VII Rule 11 of
the Code for want of cause of action, and (b) whether the
suit was tenable against all the-defendants. Findings in
respect of the prelimnary issues were recorded agai nst the
plaintiffs. A finding was recorded that the plaint does not
di scl ose any cause of action and also in view of the
specific provisions of the Act, the jurisdiction vests only
with the District Court to give direction to Comi ssioner
and in any event Section 80 of the Act took away
jurisdiction of the Gvil Court and the plaint was rejected.
Chal | engi ng the judgnent and decree dated 21.10.2000 passed
by the learned Cvil Judge, Senior Division, Sriranmpur, an
appeal was preferred before the District Court which was
nunbered as Regular G vil Appeal No.178 of 2000. The appea
was disnmissed and the decree passed by the trial Court was
confirmed by Il Additional District Judge at Sriranpur,
Ahrmed Nagar District. The matter was carried in Second
Appeal before the High Court which by the inpugned judgnent
uphel d the findings recorded by the Courts bel ow.” Before the
Hi gh Court, it was contended by the appellants that Sections
50, 51 and 80 of the Act had no application and the |ease
being for 11 years, the action of the trust in dispossessing
the plaintiffs forcibly cannot have the approval of |aw The
stand of the trust was to the effect that the plaintiffs
have not approached the Court with clean hands. They had
tried to get relief fromthe H gh Court by filing a petition
under Article 226 of the Constitution of India, 1950 (in
short the 'Constitution’). They failed to conply with the
interimdirections given by the H gh Court and before the
dat e posted before the High Court for consideration of the
interimorders, they filed the suit and prayed for

i njunction. Subsequently, the wit petition was w thdrawn.
The plaint filed by the plaintiffs did not disclose any
cause of action and in any event the relief sought for could
not have been granted by the Civil Court in view of the
specific provisions contained in Sections 50, 51 and 80 of
the Act. There was no forcible dispossession as clained. The
Courts below were justified in rejecting the plaint.
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The Hi gh Court accepted the plea of the trust and
di smi ssed the second appeal affirm ng the concl usions
arrived by the Courts bel ow.

In support of the appeal, M. V.A Mhta, |earned
seni or counsel appearing for the appellants submtted that
the Courts bel ow have | ost sight of the nuances of Oder VII
Rule 11 of the Code. Even if for the sake of argunents it is
conceded that sone reliefs were to be dealt with by the
authorities under the Act, the reliefs were severable and
the Cvil Court had jurisdiction to deal with them The
di spute projected in the suit essentially related to the
guestion of tenancy and the rel ationship between the
plaintiffs and the defendant-trust vis-‘-vis the question of
tenancy, the termof tenancy are matters intermttently
linked with these basic issues. Such issues cannot be
deci ded by the authorities under the Act. Therefore, the
rejection of the plaint under Order VIl Rule 11 of the Code
cannot 'be maintained in law. The plaintiffs were
di spossessed illegally and a person di spossessed illegally
was entitled to protection. A person-wthout title but in
"settled possession as against nmere fugitive possession
can get back possession if forcibly dispossessed or rather
i f di spossessed otherwi se than by due process of |aw.

Per contra, M. A V. Savant, |earned senior counse
appearing for the defendant-trust subm tted that the Courts
bel ow have concurrently found it as a matter of fact that
the plaint did not disclose a cause of action and the G vi
Court had no jurisdiction to deal with a matter,
specifically in view of what has been statutorily provided
in Section 80 of the Act. Wth reference to the judgnent of
the H gh court it was pointed out that the plaintiffs had
not approached the Court with cl ean hands. They had adopted
dubi ous met hods, did not comply with the directions of the
Hi gh Court for depositing the stipulated amount. By a ruse,
sone reliefs have been sought for (in the plaint totally out
of context with the nain prayers which are to be dealt with
in terms of Sections 50 and 51 of the Act. There were no
pl eadi ngs about all eged forcible dis-possession and wholly
unt enabl e pl ea about the period of tenancy has been rightly
rejected by the Courts bel ow O auses (a) and (d) of Rule 11
have full application to the facts of the case. The whol e
purpose in filing the suit was to sonehow or other renains
in possession of the shops which were | eased out to themfor
certain periods. As a result of the actions of the
plaintiffs, the trust would have been put to huge financia
loss. Al this according to him disentitle the appellants
fromany relief under Article 136 of the Constitution

Order VII Rule 11 of the Code reads as fol lows:
Order VIl Rule 11: Rejection of plaint. \026

The plaint shall be rejected in the
foll owi ng cases : -

(a) where it does not disclose a cause of
action;
(b) where the relief clained is

underval ued, and the plaintiff, on being
required by the Court to correct the
valuation within a tine to be fixed by the
court, fails to do so;
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(c) where the relief clains is properly
val ued but the plaint is witten upon paper
insufficiently stanped, and the plaintiff,
on being required by the Court to supply the
requi site stanp-paper within a tine to be
fixed by the Court, fails to do so;

(d) where the suit appears fromthe
statenment in the plaint to be barred by any
| aw,

(e) where it is not filed in duplicate;
(f) where the plaintiff fails to conply

with the provisions of rule 9.

Provided that the tine fixed by the
Court for the correction of the valuation or
suppl ying of the requisite stanp-paper shal
not be extended unless the Court, for
reasons to be recorded, is satisfied that
the plaintiff was prevented by any cause of
an exceptional nature for correcting the
val uati on or supplying the requisite stanp-
paper, as the case may be, within the time
fixed by the Court ‘andthat refusal to
extend such tinme would cause grave injustice
to the plaintiff."

In the present case the respondent-trust has relied
upon cl auses (a) and (d) of Rule 11

Before dealing with the factual scenario, the spectrum
of Order VIl Rule 11 in the |egal anbit needs to be noted.

In Sal eem Bhai and O's. v. State of Mharashtra and
Os. (2003 (1) sSCC 557) it was held with reference to Order
VIl Rule 11 of the Code that the relevant facts which need
to be | ooked into for deciding an application thereunder are
the avernents in the plaint. The trial Court can exercise
the power at any stage of the suit - before registering the
plaint or after issuing sunmons to the defendant at any time
before the conclusion of the trial. For the purposes of
deci ding an application under clauses (a) and (d) of Order
VIl Rule 11 of the Code, the avernents in the plaint are the
germane; the pleas taken by the defendant in the witten
statement would be wholly irrelevant at that stage.

In 1.T.C. Ltd. v. Debts Recovery Appellate Tribunal and
Ors. (1998 (2) SCC 70) it was held that the basic question
to be decided while dealing with an application filed under
O der VIl Rule 11 of the Code is whether a real cause of
action has been set out in the plaint or sonmething purely
illusory has been stated with a viewto get out of Order ViI
Rul e 11 of the Code.

The trial Court nust remenber that if on a meaningfu
and not formal reading of the plaint it is manifestly
vexatious and nmeritless in the sense of not disclosing a
clear right to sue, it should exercise the power under O der
VIl Rule 11 of the Code taking care to see that the ground
nentioned therein is fulfilled. If clever drafting has
created the illusion of a cause of action, it has to be
ni pped in the bud at the first hearing by exam ning the
party searchingly under Order X of the Code. (See T.
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Arivandandamv. T.V. Satyapal and Anr. (1977 (4) SCC 467)

It istrite lawthat not any particular plea has to be
consi dered, and the whole plaint has to be read. As was
observed by this Court in Roop Lal Sathi v. Nachhattar Singh
GIl (1982 (3) SCC 487), only a part of the plaint cannot be
rejected and if no cause of action is disclosed, the plaint
as a whole nmust be rejected

In Raptakos Brett & Co.Ltd. v. Ganesh Property (1998
(7) SCC 184) it was observed that the avernments in the
pl aint as a whole have to be seen to find out whether clause
(d) of Rule 11 of Order VII was applicable.

There cannot be any conpartnentalization, dissection
segregation and inversions-of the | anguage of various
paragraphs in the plaint: If such a course is adopted it
woul d run counter to the cardinal canon of interpretation
according to which a pleading has to be read as a whole to
ascertain its true inport. It is not permissible to cull out
a sentence or a passage and to read it out of the context in
isolation. Although it is the substance and not nerely the
formthat has to be | ooked into, the pleading has to be
construed as it stands wthout addition or subtraction or
words or change of /its apparent grammatical sense. The
intention of the party concerned is to be gathered primarily
fromthe tenor and terms of his pleadings taken as a whol e.
At the sane time it should be bornein mind that no pedantic
approach shoul d be adopted to defeat justice on hair-
splitting technicalities.

Submi ssion of |earned counsel for respondent No. 2-

trust was that requirement of |aw being reading the plaint
inits totality, the appellants cannot take the plea that
they woul d give up or relinquish sone of the reliefs sought
for. That would not be perm ssible. The plea clearly

over|l ooks the basic distinction between statenments of the
facts disclosing cause of action and the reliefs sought for.
The reliefs clainmed do not constitute the cause of action
On the contrary, they constitute the entitlenment, if any, on
the basis of pleaded facts. As indicated above, Order VI
Rule 2 requires that pleadings shall contain and contain
only a statenent in a concise formof the material facts on
which the party pleading relies for his claim If the plea
of M. Savant, |earned counsel for the respondent-trust is
accepted the distinction between the statenment of materia
facts and the reliance on themfor the claimshall be
obliterated. What is required in law is not the piecenea
reading of the plaint but inits entirety. Wether the
reliefs would be granted on the pleaded facts and the

evi dence adduced is totally different fromthe relief
clainmed. Al the reliefs clainmed nay not be allowed to a
party on the pleadings and the evi dence adduced. Whet her
part of the relief cannot be granted by the GCvil Court is a
different matter from saying that because of a conbined
claimof reliefs the jurisdiction is ousted or no cause of
action is disclosed. Considering the reliefs clained vis-a-
vis the pleadings would not nmean conpartnmentalization or
segregation, in that sense. The plea raised by the
respondent-trust is therefore clearly unacceptable.

Keeping in view the aforesaid principles the reliefs

sought for in the suit as quoted supra have to be

consi dered. The real object of Oder VII Rule 11 of the Code
is to keep out of courts irresponsible |aw suits. Therefore,
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the Order X of the Code is a tool in the hands of the Courts
by resorting to which and by searchi ng exani nation of the
party in case the Court is prima facie of the view that the
suit is an abuse of the process of the court in the sense
that it is a bogus and irresponsible litigation, the
jurisdiction under Order VIl Rule 11 of the Code can be
exerci sed

As noted supra, the Order VII Rule 11 does not justify
rejection of any particular portion of the plaint. Oder VI
Rule 16 of the Code is relevant in this regard. It deals
with ’striking out pleadings’. It has three cl auses
permtting the Court at any stage of the proceeding to
strike out or anmend any matter in any pleading i.e. (a)
whi ch may be unnecessary, scandal ous, frivol ous or
vexatious, or, (b) which may tend to prejudice, enbarrass or
delay the fair trial of the suit, or, (c) which is otherw se
an abuse of the process of the Court.

Order VI Rule 2(1) of the Code states the basic and
cardi nal rule of pleadings and decl ares that the pleading
has to state material facts and not the evidence. It
mandat es that every pleadi ng shall contain, and contain
only, a statenment in a concise formof the material facts on
which the party pleading relies for his claimor defence, as
the case may be, but not the evidence by which they are to
be proved.

There is distinction between 'material facts and
"particulars’. The words 'material facts’ show that the
facts necessary to fornmulate a conplete cause of action
nmust be stated. QOrmission of a single material fact |eads to
an inconpl ete cause of action and the statenent or plaint
becones bad. The distinction which-has been nade between
"material facts’ and ’particulars’ was brought by Scott,
L.J. in Bruce v. Odhans Press Ltd. (1936) 1 KB 697 in the
fol | owi ng passage :

The cardinal provision in Rule 4 is that the
statenment of claimmust state the materi al
facts. The word "material" means necessary
for the purpose of formulating a conplete
cause of action; and if any one "material"
statenent is onmtted, the statement of claim
is bad; it is "demurrable" in the old
phraseol ogy, and in the newis liable to be
"struck out" under R S.C. Order XXV, Rule 4
(see Philipps v. Philipps ((1878) 4 @D
127)); or "a further and better statenent of
clainm nay be ordered under Rule 7.

The function of "particulars" under Rule 6
is quite different. They are not to be used
in order to fill material gaps in a
denurrabl e statenment of claim- gaps which
ought to have been filled by appropriate
statenents of the various material facts

whi ch together constitute the plaintiff’'s
cause of action. The use of particulars is
intended to meet a further and quite
separate requirement of pleading, inposed in
fairness and justice to the defendant. Their
function is to fill in the picture of the
plaintiff’'s cause of action with information
sufficiently detailed to put the defendant
on his guard as to the case he had to neet
and to enable himto prepare for trial
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The dictum of Scott, L.J. in Bruce case (supra) has been
gquoted with approval by this Court in Samant N. Bal kri shna
v. George Fernandez (1969 (3) SCC 238), and the distinction
between "material facts" and "particul ars" was brought

out in the follow ng termns:

The word 'material’ shows that the facts

necessary to formulate a conpl ete cause of

action nust be stated. Orission of a single

material fact |leads to an inconpl ete cause

of action and the statenment of clai mbecones

bad. The function of particulars is to

present as full a picture of the cause of

action with such further information in

detail as to nmake the opposite party

understand the case he will have to neet.

Rul e 11 of Order VIl lays down an independent remedy made
avai |l abl e 'to the defendant to challenge the maintainability
of the suit-itself, irrespective of his right to contest the
same on nerits. The | aw ostensi bly does not contenplate at
any stage when the objections can be raised, and al so does
not say in express terns about the filing of a witten
statenment. Instead, the word "shall’ is used clearly

i mplying thereby that it casts a duty on the Court to
performits obligations in rejecting the plaint when the
same is hit by any of the infirmties provided in the four
clauses of Rule 11, even without intervention of the
defendant. In any event, rejection of the plaint under Rule
11 does not preclude the plaintiffs frompresenting a fresh
plaint in terns of Rule 13.

According to M. Mhta appearing for the appellants, as
not ed above, the reliefs are separable and nerely because
some of the reliefs cannot be granted by the Gvil Court it
woul d entail an automatic rejectionof the old plaint. In
fact he subnmitted that sone of the reliefs would be given up
by the plaintiffs in the suit itself. It is true as
contended by M. Savant |earned counsel appearing for the
respondent-trust by ingenious drafting a cause of action in
the nature of red herrings cannot be brought into-judicia
arena. But a reading of the reliefs shows that sone of them
can only be considered by the Cvil Court.

Under Order Il Rule 1 of the Code which contains
provi sions of mandatory nature, the requirenment is that the
plaintiffs are duty bound to claimthe entire relief. The
suit has to be so framed as to afford ground for fina
deci si on upon the subjects in dispute and to prevent further
litigation concerning them Rule 2 further enjoins on the
plaintiff to include the whole of the claimwhich the
plaintiff is entitled to make in respect of the cause of
action. If the plaintiff omts to sue or intentionally
relinqui shes any portion of his claim it is not permissible
for himto sue in respect of the portion so onmtted or
relingui shed afterwards. If the plaintiffs as contended by
M. Mhta want to relinquish sone reliefs prayer in that
regard shall be done before the trial Court. A reading of
the plaint and the reliefs along with the contents of the
pl ai nt goes to show that the main dispute relates to the
guestion of continuance of tenancy and the period of
tenancy. They are in essence unrelated with the other
reliefs regarding enquiry into the affairs of the trust.
Such enquiries can only be undertaken under Section 50 of
the Act. For instituting the suit of the nature specified in
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Section 50, prior consent of the Charity Comnmi ssioner is
necessary under Section 51. To that extent M. Savant is
right that the reliefs relatable to Section 50 would require
a prior consent in terns of Section 51. If the plaintiffs
give up those reliefs claimed in accordance with [aw, the
guesti on woul d be whether a cause of action for the residua
clainms/reliefs warrant continuance of the suit. The nature
of the dispute is to be resolved by the Civil Court. The
guestion of tenancy cannot be deci ded under Section 50 of
the Act. Section 51 is applicable only to suits which are
filed by a person having interest in the trust. A tenant of
the trust does not fall within the category of a person
having an interest in the trust. Except relief in Para D of
the plaint, the other reliefs could be clained before and
can be considered and adjudicated by the Cvil Courts and
the bar or inpedinment in Sections 50 and 51 of the Act will
have no rel evance or application to the other reliefs. That
bei ng so, Sections 50 and 51 of the Act woul d not have any
application to that part of the relief which relates to
guesti on ‘of “tenancy, the term of tenancy and the period of
tenancy. The inevitable conclusion therefore is that Courts
bel ow were not justified in directing rejection of the

pl ai nt. However, the adjudication in the suit would be
restricted to the question of tenancy, ternms of tenancy and
the period of tenancy only. For the rest of the reliefs, the
plaintiffs shall be permtted within a nonth fromtoday to
make such application as warranted inlaw for relinquishing
and/ or giving up claimfor other reliefs.

Anot her pl ea which has been raised with sone amount of
vehenence by the appellant is the alleged forcible
possession. This plea is strongly disputed by | earned
counsel for the respondent-trust who says that the
possessi on was taken in accordance with l'aw and as noted
above, by voluntary surrendering by npbst of the tenants.
Much of this controversy revolves fromthe date till the
order of injunction passed by the 'trial Court operated.

There are two different sets of principles which have

to be borne in mnd regarding course to be adopted in case
of forcible dispossession. Taking up the first aspect, it is
true that where a person is in settled possession of
property, even on the assunption that he has no right to
remain in property, he cannot be disposed by the owner
except by recourse of law. This principle is laid down in
Section 6 of the Specific Relief Act, 1963. That Section
says that if any person is dispossessed wi thout hi's consent
frominovabl e property other wi se than in due course of

| aw, he or any person clainmng through himmy, by suit,
recover possession thereof, notw thstanding any other title
that may be set up in such suit. That a person without title
but in "settled" possession \026 as against nere fugitive
possessi on \ 026 can get back possession if forcibly

di spossessed or rather, if dispossessed otherw se than by
due process of law, has been laid down in several cases. It
was so held by this Court in Yashwant Singh v. Jagdi sh Singh
(AIR 1968 SC 620), Krishna Ram Mohate v. Ms. Shobha Venkata
Rao, (1989 (4) SCC 131,at p.136), Ram Rattan v. State of

U P. (1977 (1) SCC 188), and State of U P. v. Mharaja

Dhar mender Prasad Singh (1989 (2) SCC 505). The |eading

deci sion quoted in these rulings is the decision of the
Bonbay High Court in K K Vernma v. Union of India (AIR 1954
Bom 358).

Now t he ot her aspect of the matter needs to be noted.
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Assumi ng a trespasser ousted can seek restoration of
possessi on under Section 6 of the Specific Relief Act, 1963
can the trespasser seek injunction against the true owner?
Thi s question does not entirely depend upon Section 6 of the
Specific Relief Act, but mainly depends upon certain genera
principles applicable to the Iaw of injunctions and as to
the scope of the exercise of discretion while granting

i njunction? In Mahadeo Savl aram Shei ke v. Pune Mini ci pa
Corporation (1995 (3) SCC 33), it was held, after referring
to Wodrofe on "Law relating to injunction; L.C. Goyal ’'Law
of injunctions; David Bean ’'Injunction’ Jayce on |njunctions
and other leading Articles on the subject that the appell ant
who was a trespasser in possession could not seek injunction
against the true owner. In that context this Court quoted
Shiv Kumar Chadha v. MCD (1993 (3) SCC 161) wherein it was
observed that injunction is discretionary and that:

"Judi ci al proceedi ngs cannot be used
to protect or to perpetuate a w ong
conmitted by a person who approaches the
Court".

Ref erence was al so made to Dal pat Kumar v. Prahl ad

Singh (1992 (1) SCC719) in regard to the nmeaning of the
words 'prima facie/case’ and 'bal ance of conveni ence’ and
observed in Mahadeo’ s case (supra) that:

"It is settled law that no injunction
could be granted agai nst the owner at the
i nstance of a person in unlawful
possession. "

The question of forcible possession as clainmed is also
a matter which can be pressed into service by the parties
before the trial Court and if raised the Court shall dea
with it considering its relevance to the suit and accept it
or otherwise reject the plea in accordance with law., W do
not think it necessary to express any opinion in that
regard.

Learned counsel for the respondent-trust has urged with
sone anobunt of vehemence about the conduct of the plaintiffs
in not depositing the arrears of noney and the effect of 22
of the tenants out of total 44 tenants surrendering
possession. This is a matter which can be considered in the
trial itself so far as it is relevant. It was subm tted by
| earned counsel for the trust that in any event the District
Court was the only Court having jurisdiction and not the
Court where the suit was filed. This aspect does not appear
to have been specifically urged before the Courts bel ow. So
we do not think it appropriate to express our opinion
thereon. As regards the question of arrears it shall be
open to the respondent-trust to nmove the trial Court for
such directions as are available in law. Looking into the
nature of dispute it would be appropriate if the trial Court
nakes an effort to conplete the trial within six nonths from
the date of the judgnent. The parties are directed to
cooperate for disposal of the suit early within the
stipulated time. The appeal is allowed to the extent
i ndi cated wi thout any order as to costs.
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