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Thi s appeal is preferred agai nst the judgment of the
Di vi sion Bench of the Madras High Court " in a Habeas Corpus
Petition filed by the present appellant 'challenging the order of
detention passed by the authorities under Section 3(1) of the
Conservation of Foreign Exchange and Prevention of
Smuggling Activities Act, 1974 (hereinafter referred to as
" COFEPCSA Act’). The detention order was passed on
5.2.1996 and executed on 7.2.1996. The brief facts which are
necessary to appreci ate the contentions advanced by the
appel l ant are as foll ows.

The detenue was born in Thanjavur district in
Tam | nadu. He conpl eted his Plus Two education in 1981 and
|ater joined the B.E. Course in an ~Engineering Coll ege and
conpleted the sane in 1986. H s father was a Gover nnent
Servant working in a Local Administrative Departnent at
Tri chy. During 1988-89, the detenue canme to Madras and
worked as a Trainee in Madras Builders' Ofice. Later, he
entered the field of real estate business and came in contact
with others in that business. A firmwas forned in 1991 by
name M's. Enerald Promoters Pvt. Ltd. The detenue married
the present appellant in 1992. Apart fromMs. Enerald
Promoters Pvt. Ltd., the detenue had an interest in sone
ot her financial concerns as well. The detenue was also the
proprietor of Ms. T.C. V. Engineering Pvt. Ltd. in Madras. 1In
1995, the Enforcement Directorate received certain
i nformati on that the detenue was engaged in transactions in
violation of the provisions of the Foreign Exchange Regul ation
Act, 1973 (hereinafter being referred to as "FERA"). Not i ces
were issued to the detenue under Section 40 of the FERA on
12.7.1995, 15.7.1995, 3.8.1995, 17.10.1995 and 25.10. 1995.
According to the Enforcenent Directorate, the detenue evaded
all these notices for about four nonths and ultimtely the
det enue was exam ned and his statenents were recorded on
various dates starting from1.11.1995 to 31.1.1996. The
Enforcenment Directorate alleged that a letter dated 4.8.1994 of
the Barcl ays Bank, Sutton, UK, wth a list attached thereto,
indicated that 21 cheques involving a total amunt of US
$ 1,04,93,313 were deposited in the account of Ms. Dipper
I nvest nents. Subsequently, sone docunents were recovered
by the Enforcenent authorities which reveal ed that 13
cheques for US $ 62,61, 313 favouring Ms. Dipper |nvestnent
Ltd., were to be credited in account no. 3001-8937 of the said
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conpany i n Barclays Bank.

The det enue was questioned on his trips abroad to varied
desti nati ons such as Singapore, Hong Kong, London, etc. He
was al so questioned regarding his financial connection with
Nai ni sh Desai and one Ramachandran and al so one M. Rajoo
of Mal aysi a about depositing one nillion Singapore Dollars
with the conpany, by nane Ms. Adventure Holding Pvt. Ltd.
Si ngapore, so as to nake the detenue the Director of that
Conpany in place of one N.C. Rangesh. Fromthe materials
coll ected by the Enforcenment Directorate, the detaining
authorities came to the conclusion that an order under
Section 3(1) of the COFEPCSA Act is to be passed for
preventive detention of the detenue.

On behal f of the detenue, the present appellant raised
several contentions challenging the detention order. The
Di vi sion Bench of the Hi gh Court rejected all those contentions
and held that the detention order was |legal. One of the
contentions rai sed by the appellant was that the detenue was
havi ng the status of an NRI" and,” therefore, he was beyond the
reach of the provisions contained in the COFEPCSA Act. This
pl ea was el aborately considered by the Hi gh Court and
rejected. The other contention raised by the appellant was
that the representation submtted on behal f of the detenue
was not considered in tine. There was adelay in dealing with
that representation and hence there was a serious infraction of
the valuabl e right of the detenue under Article 22 of the
Constitution. 1t was also argued that the COFEPOSA Advi sory
Board was not supplied with the materials as contenpl ated
under Section 8 of the COFEPCSA Act and thus there was no
proper reference to COFEPOSA Advi sory Board. ~These pl eas
were also rejected by the Division Bench

In the instant appeal before us, the main contention
urged by the | earned senior Counsel “Shri B. Kumar was that
the rel evant docunents were not forwarded to the Advisory
Board within a period of five weeks, stipulated under Section
8(b) of the COFEPCSA Act. It was urged that the
representati on addressed to the Joint Secretary was not
pl aced before the Advisory Board and the same shoul d have
been sent to the Advisory Board within a period of five weeks
fromthe date of reference. The reference had been nmade to
the Advisory Board on 22.2.1996 encl osing one set each of the
Order of detention along with the grounds of detention and
ot her docunents. The first meeting of the Advisory Board
was schedul ed on 22.3.1996, but the reference was not
consi dered on the said date. The |earned Counsel for the
appel | ant contended that while making reference to the
Advi sory Board under Section 8(b), the entire docunents were
not sent to the Advisory Board. It was pointed out by |earned
Counsel for the appellant that the detention order was
executed on 7.2.1996 and the period of five weeks fromthe
date of execution would expire on 14.3.1996, but all the
rel evant docunents were sent to the Advisory Board only on
23.3.1996. This, according to the appellant, is in gross
viol ation of Section 8 of the COFEPCSA Act.

As per Section 8(b) of the COFEPCSA Act 1974, the
appropriate Government, wthin a period of five weeks from
the date of detention of a person, shall nmake a reference in
respect thereof to the Advisory Board constituted under clause
(a) of Section 8 to enable the Advisory Board to nake a report
under sub-clause (a) of clause 4 of Article 22 of the
Constitution. Cause (c) of Section 8 of the Act further says
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that the Advisory Board, to which a reference is made shal
consider the materials placed before it and after calling for
such further information as it may deem necessary fromthe
appropriate Government or from any person called for the

pur pose t hrough the appropriate CGovernment, or fromthe
person concerned, shall give its opinion as to whether or not
there is sufficient cause for the detention of the person
concerned and subnmit the same within a period of 11 weeks
fromthe date of the detention of the person concerned. The
Advi sory Board has al so got the power to hear the detenue in
person for the purpose of arriving at such opi nion.

The contention of the appellant in this case is that
though the reference was nmade within the stipul ated period of
five weeks fromthe date of detention, all the material papers
were sent to the Advisory Board only on 23.3.1996 whereas
the statutory period of five weeks had al ready expired on
14.3.1996. This, according to the appellant’s |earned
Counsel, /is illegal and, therefore, for all practical purposes,
the reference was beyond the period of five weeks of detention
and the entire proceedings are vitiated. W do not find much
force in this contention. It is true that it is a valuable right
of the detenue to have the validity of his detention exam ned
by the Advisory Board. It is a fundanmental right of the
det enue guaranteed /' under Article 22 of the Constitution. Any
vi ol ation of the procedure is to be viewed seriously. But, in
our opinion, the delay of only one week in sending sone of
the relevant records nmay not by itself nmake the whole
reference illegal and vitiated. Under clause (c) of Section 8
of the COFEPCSA Act, a period of eleven weeks fromthe date
of the detention is given to the Advisory Board to give its
opi nion. The Advisory Board is also enpowered to call for any
information fromthe appropriate Governnment. |f the relevant
materials were not placed before the Advisory Board at the
time it had taken the decision, that would have been a serious
violation of the right guaranteed under Article 22 of the

Constitution. The fact that nerely because sone of the
materials were inadvertently not sent along with the reference,
will not vitiate the proceedings.

Strong reliance was placed on the decision of this Court
in lcchu Devi Vs. Union of India and others (1980) 4 SCC
531. That is a case where the order of detention under
Section 3(1) of the COFEPOSA Act was served on the detenue
on June 4, 1980 and when the detenue was arrested on My
27, 1980 he was given the grounds of detention. The grounds
of detention referred to several docunments and statements and
the det enue demanded for copies of the docunments,
statenents and other materials. It was only in July 11, 1980
that the copies were supplied but still copies of sone other
records were not given. There was a delay of one nmonth in the
supply of copies of docunent.

In the fact situation of the above case, this Court held
that the burden of showing that the detention is in accordance
with the procedure established by law is always on the
detaining authority in view of the clear and explicit terns of
Article 22 of the Constitution. It was also held that the right
to be supplied copies of the docunents, statenents and ot her
materials relied upon in the grounds of detention w thout any
undue delay flows directly as a necessary corollary fromthe
right conferred on the detenue to be afforded the earliest
opportunity of naking a representati on agai nst the detention
and unless the former right is available, the latter cannot be
meani ngf ul | y exer ci sed.
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The | earned Counsel for the appellant al so contended
that the representation submtted on behal f of the detenue
was not placed before the Advisory Board and, therefore, it
had no occasion to consider this material before giving its
opinion. It was contended that the appellant had submtted
the representation on 22.2.1996 and the Mnistry had
admitted that the same was received on 25.2.1996. Wen the
reference was nmade on 23.3.1996, neither a copy of the
representation was sent to the Advisory Board nor any
deci si on was taken on the representation. It was urged by the
appel l ant’ s | earned Counsel that the representation was
rejected belatedly and the Advisory Board did not have the
advant age of considering the representation. This plea is also
devoid of any force. Firstly, this is one of the five
representati ons sent on behalf of the detenue. On 22.2.1996,
appel l ant, the wife of the detenue sent a representation in
Tam | and on 24.2.1996 and 26.2.1996 on behal f of detenue,
two representations were sent by S. Ramachander Rao, the
seni or Advocate to the Central Government. The detenue al so
sent two other representations, one on 27th February in Tam |
and anot her on 16th March, 1996. Whatever naterials
avail able with the State Government were sent to the Advisory
Board and the representati ons were disposed of in tine and
the only representation sent by the appellant on 22.2.1996
was pending with the authorities when the reference was
nmade. W do not think that the non-placenent of that
representati on had caused any prejudice to the detenue.

Yet another serious contention urged by the appellant’s
| earned Counsel is that the representation sent by the
appel lant, the wife of the detenue, tothe detaining authority
was di sposed of after a delay of 119 days. It was pointed out
that the representati on was received by the Mnistry on
25.2.1996 and the sane was sent for translation on 27.2.1996
as the representation was in Tam | language. The translated
copies did not cone within a period of three nonths ‘and it
reached COFEPOSA Section on 3.6.1996 and on 6. 6. 1996
para-w se coments were sought and the representati on 'was
rejected only on 26.6.1996. This according to the appellant’s
| earned Counsel caused serious prejudice to the detenue and
this inordinate delay by itself is sufficient to set aside the
detention order.

Ref erence was nmade to various decisions. In B: Al anelu
Vs. State of Tanmil Nadu and Qthers AIR 1995 SC 539, there
was a delay of 84 days in forwarding a copy of the
representation to the Central Governnent and that was held
to be in violation of the procedure and the detention was held

to be illegal. That is a case where the wife of the detenue sent
a representati on addressed to the Superintendent of the
Central Prison where the detenue was kept in prison.  In the

representation, it was specifically stated that it should be sent
to the persons nentioned in the grounds of detention. The

Superi ntendent of the Central Prison did not send a copy of

the same to the Central CGovernment in tinme and there was a

del ay of 84 days in sending the sane to the Centra

Government. That was held to be a serious violation of the

ri ght guaranteed under Article 22 of the Constitution

Simlar view was taken in Jai Prakash Vs District
Magi strate, Bul andshahar, U P. and Qthers 1993 Supp. (1)
SCC 392. That was a case where the Jail Superintendent
did not send the representation to the Central Government
though sufficient copies were served on it. The Jai
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Superi ntendent had sent the representation only to the State
Gover nment .

In Francis Coralie Mullin Vs. WC. Khanbra and
O hers (1980) 2 SCC 275, this Court held that (1) the
detai ning authority nust provide the detenue a very early
opportunity to nake a representation; (2) the detaining
aut hority must consider representation as early as possible
and this preferably nust be before the representation is
forwarded to the Advisory Board; (3) the representation nust
be forwarded to the Advisory Board before the Board nakes its
report; and (4) the consideration by the detaining authority of
the representation nust be entirely independent of the hearing
by the Board or its report, expedition being essential at every
stage. In this case reference was al so nade to Prabhakar
Shankar Dhuri Vs. S.G Pradhan (1971) 3 SCC 896(11) and
Kanti Lal Bose Vs. State of Wst Bengal (1972) 2 SCC 529
and in these two cases, delay of 16 days and 28 days
respectively in disposing the representation of the detenue was
held to vitiate the detention

The | earned Counsel for the appellant also relied on Mst.
L.M S Umu Sal eema Vs. Shri B.B. CGujaral and anot her
(1981) 3 SCC 317 and contended that the detaining authority
was under an obligation to adequately explain each day’s del ay
and the representation nade by the detenue has to be
consi dered by the detaining authority with utnmost expedition

On a survey of the various authorities, it is clear that the
representation, if any, submtted on behal f of the detenue
shal | receive i medi ate attention and that the same shall be
consi dered by the appropriate authorities as expeditiously as
possi ble. Any delay woul d naturally cause prejudice to the
det enue.

In the instant case, as already noticed, the detenue
hinself filed two representations and on his behalf, his
Counsel submitted another two representations and there is
no allegation that these representations were not considered in
time. But the representation filed by the present appell ant,
the wife of the detenue was disposed of only with-a del ay of
119 days. The delay was caused mainly due to non-
availability of the translated copy of the representation. The
representation was nmade in "Tam|" and it is submtted by the
Uni on Governnment that it took about three nmonths to get a
proper translation of the representati on and as soon as the
transl ati on was received, the authorities took urgent steps and
it was disposed of within a short period. In the facts and
circunst ances of the case, we do not think that there was
i nordi nate delay in disposing of the representation

It is true that this court in series of decisions has held

that if there is any serious delay in disposal of the
representation, the detention order is liable to be set aside.
Nevertheless, it may be noticed that if the delay is reasonably
expl ained and that by itself is not sufficient to hold that the
det enue was bad and illegal. In Snm. K Aruna Kunari Vs.
Government of A-P. & Os. (1988) 1 SCC 296 relying on

State of U.P. Vs. Zavad Zama Khan (1984) 3 SCC 505 this
Court held that there is no right in favour of the detenue to get
his successive representations based on the same grounds
rejected earlier to be fornmally di sposed of again and also

poi nted out that in any event no period of limtation is fixed
for disposal of an application
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In Union of India Vs. Paul Manickam & Anr. 2003(8)

SCC 342 this Court deprecated the practice of sending
representations to various authorities which were not directly
or immedi ately concerned with the detention, and delay, if

any, in disposing of such representations shall not be taken
advant age of by the detenue. |In the present case also, all the
representati ons were not addressed to the concerned
authorities.

As regards delay in disposing of the representation, this
Court, as early as 1981 observed in Umu Sal eema case
(supra) that there cannot be any fixed tine and the delay, if

any, in disposal of the representation is to be considered vis-
‘-vis any prejudice that may be caused to the detenue. In

Para 7 of the said judgnent the follow ng observati ons were
made: -

"Anot her subm ssion of the | earned counse

was that there was considerable delay in the
di sposal ‘of 'the representation by the
detai ni ng-authority and this was sufficient to
vitiate the detention. The | earned counse
submitted that the detaining authority was
under an obligation to adequately explain

each day's delay and our attention was

invited to the decisions in Pritam Nath Hoon
v. Union of India and in Shanker Raju Shetty
v. Union of India. W do not doubt that the
representati on made by the detenu has to be
consi dered by the detaining authority with

the utnost expedition but as observed by one
of us in Frances Coralie Mullin v. WC
Khanmbra "the tine inperative can never be
absol ute or obsessive". The occasi onha
observations made by this Court that each
day’'s delay in dealing with the representation
nust be adequately explained are neant to
enphasi se the expedition with which the
representati on nust be consi dered and not

that it is a magical fornula, the slightest
breach of which rmust result in the release of
the detenu. Law deals with the facts of life. 1In
law, as in life, there are no invariable
absolutes. Neither life nor |aw can be reduced
to nere but despotic fornul ae."

Considering the entire facts, we do not think that in this
case the detention is liable to be quashed on the ground that
one out of the five representations was not disposed of in tine.
The del ay has been satisfactorily explained and the failure to
get the translated copy of the representation was an
unavoi dabl e delay. W do enphasi se that such del ays shoul d
be avoi ded.

The contention raised by the appellant’s | earned Counse
is that sone of the relevant materials were not placed
bef ore the detaining authority and the omission to place those
material s before the detaining authority had caused serious
prejudice to the detenue. It was urged that the investigating
authorities had collected the materials and once these
materials were received by the sponsoring authority, they had
no right to edit and decide which naterials were rel evant and
they were bound to send the entire materials to the detaining
authority. The |learned Counsel for the appellant drew our
attention to sone of the rel evant docunents which were not
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pl aced before the detaining authority. This contention was
el aborately considered by the Division bench and it was held
that all relevant materials were placed before the detaining
aut hority.

The contention of the appellant is that the reply of N C
Rangesh and several other docunents were not placed before

the detaining authority and the satisfaction arrived at by the
detaining authority was incorrect and the detention was

illegal. It was contended that the sponsoring authority did not
pl ace the statenents of N.C. Rangesh and anot her Raj oo

which are relevant and vital docunents, in passing of the
detention order. It may be noted that in the reply of N C
Rangesh, he has stated that he is a | awer in Singapore and

that the detenue had taken | egal assistance and that he was

not obliged to reveal the nmaterials as they were confidentia
conmuni cations. Therefore, it is clear that the statenent of

N. C. Rangesh was of no consequence and the sponsoring

authority rightly withheld the sane as it was irrel evant.

Mor eover, the detention order itself is passed on various
grounds and even if sonme naterials are not placed therefore

the detaining authority, it would only affect one of the grounds
stated in the detention order and the detention order by itself
is sufficient to stand on its own on the basis of other grounds.
The detention as a /'whole cannot be held to be illegal. |If there
are severabl e grounds, the vague nature  of one of the grounds
woul d not vitiate the entire detention order

In Ahmad Nassar Vs. State of Tami| Nadu (1999) 8 SCC
473, referring to the cases of ‘Ashadevi Vs. K Shivraj, Addl.
Chief Secy. to the Govt. of Gujarat (1979) 1 SCC 222; Ayya
Vs. State of U P. (1989) 1 SCC 374; Sita Ram Somani. Vs.
State of Rajasthan (1986) 2 SCC 86, this Court held:

"Aman is to be detained in the prison based on the
subj ective satisfaction of the detaining authority.
Every concei vable material which i's rel evant and
vital which may have a bearing on the issue should
be pl aced before the detaining authority. The
sponsoring authority should not keep it back, based
on his interpretation that it would not be of any
help to a prospective detenue. The decision is not
to be made by the sponsoring authority. The [aw on
the subject is well settled; a detention order vitiates
if any rel evant docunent is not placed before the
det ai ni ng authority which reasonably coul d effect
hi s decision."

In the instant case, the statenment of Rangesh did not
di vul ge any details which would have in any way affected the
deci sion of the detaining authority.

The | earned Counsel for the appellant |astly contended
that since the detention order was passed only in February
1996, that is, after about two years of the alleged invol venent
of the detenue for violation of the provisions of FERA on the
basis of stale materials, the sane was illegal. The allegations
made agai nst the detenue are of serious nature. It involved
several crores of rupees. The various transactions had been
done in a clandestine manner with the hel p of foreign
nationals and the detenue hinself had clainmed to be a Non-
Resi dent Indian. Al these materials had contributed to the
del ay and the detaining authority had to consider these
material s and cross-check the transactions. It was subnitted
by the | earned Counsel for the respondent that the detention
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order was not passed on stale naterials.

The | earned Counsel for the appellant had urged before
the H gh Court that the detenue was a non-resident |ndian
and, therefore, the detention order could not have been passed
against him This contention was el aborately considered in
point no. 1 in the inpugned judgnent and it was held that the
detenue was not a Non-resident Indian. No materials have
been pl aced before us to prove that he was a Non-resident
I ndi an and therefore beyond the ken of the provisions of
COFEPCSA Act. The order of detention was rightly passed
and we find no reason to interfere with the inmpugned
j udgrent .

The crimnal appeal is without any merits and is
accordi ngly di sni ssed.




