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ACT:
Bonbay Muni ci pal. Boroughs Act~ 1925 S. 73(i)(iv)-Scope
of -Cctroi duty-1f could be |levied on "through consi gnnents”.

HEADNOTE
Section 73(i)(iv) of the Bonbay Municipal Boroughs Act
1925 enpowers a nunicipal ‘borough to inpose octroi on

animals or goods or both brought wthin the octroi limts
for consunption, use of sale therein. The appellant /i nported
certain consignnents of goods wthin the octroi limts of

the municipality and exported them the consignnments being
ternmed as "through consignnents" or "goods -in transit" or
"goods for export". Octroi duty was inposed on the goods and
the appellant filed a petition before the H gh Court
chal l enging the | evy. The H gh Court held that the
expression ’'sale’ used in the definition of "through
consignnents" in the rules had the sane connotation as in
the Sale of Goods Act and, therefore, if a consignment was
brought within the octroi Ilimts and if the  rmunicipa
authorities were satisfied that the consignment had  been
brought in for the purpose of sale, then the consignnent did
not beconme a through consi gnnent.

Al'lowi ng the appeal to this Court,

N

HELD: The | aw on the subject has been clearly |aid down
in Burmah Shell G| Storage and Distributing Conpany (lndia)
Ltd. v. The Bel gaum Borough Minicipality and the present
case is governed by that decision. It was held in that case
that the conpany was liable to pay octroi on goods brought
into the local area, if the goods are:

(a) to be consunmed by the Conpany itself or sold by it
to consuners direct and (b) for sale to dealers who in their
turn sold the goods to consuners within the municipal area
and irrespective of whether such consumer bought them for
use in the area or outside it; but it was not liable to
octroi in respect of goods which were brought into the |oca
area and were re-exported. [86 C D
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Bui mah Shell QI Storage and Distributing Co. India
Ltd. v. The Bel gaum Borough Miunicipality [1963] Suppl. 2
S.C.R 216, explained and applied

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 1823 of
1969.

Apeal by Special Leave fromthe Judgnent and Order
dated the 27th/28th/30th January, 1967 of the CGujarat Hi gh
Court in Special Gvil Application No. 163 of 1962.

B. R Agarwala for the Appellant.

I. N Shroff for the Respondents.

Dr. L. M Singhvi, Advocate CGeneral, Rajasthan, V. S
Dave and S. M Jain for - Intervener, Minicipal Council
Jodhpur.

The Judgrment of the Court was delivered by

SHI NGHAL, J.-This appeal by " special |eave arises from
the judgnent of the Gujarat H gh Court dated January 27, 28

and 30,

83

1967. The two petitioners before the H gh Court were firmns
trading in certain'commpdities wthinthe limts of the

Muni ci pal Borough /of Broach. The grievance in one of the
petitions was that the Minicipality had collected certain
amounts wongfully, and the grievance in the other petition
was that the Municipality had refused some anmpunts even
though they were refundable wunderits byelaws. Both the
petitions concerned goods which~ were "inported' within the
octroi limts of the Municipality but cane to be "exported"
therefrom The first petition was - in respect of a
consi gnnent which was designated as a through consignnent,
and the second petition concerned goods in transit and goods
for export other than those which could be called goods in
transit. The anounts in dispute related to the |evy of
octroi under section 73(i) of the Bonbay Muinici pal /Boroughs
Act, 1923, hereinafter called the Act, which provides as
fol |l ows:

"73 (i) Subj ect to any general or special orders
which the State Government nmay make in
this behalf and to the provisions of
sections 75 and 76, a Minicipality my
i npose for the purposes of this Act any
of the follow ng taxes, nanely:-

* * * *

(iv) an octroi on aninmals or goods or both,
brought, within the octroi ' limts. for
consunption, use or sale therein;."

The word "sale" was included within the anbit of octroi when
the Act was anended in 1954. The High Court took note of the
rules and the bye-laws and held that it was not possible to
take the view that the rules contenplated that no refund was
payable in case the goods had undergone a sale during the
course of their stay in octroi limts. It accordingly cane
to the conclusion that in regard to goods neant for export
in the sense defined in the rules, refund was cl ai mabl e even
if a sale transaction in the larger sense (i.e. in a sense
other than a sale to a consuner or with the intention that
the goods nust pass into hands of the wultimte consuner)
took place in regard thereto, provided that the other
conditions were satisfied. The Hi gh Court then exam ned the
correct interpretation of the word "sale" in clause (iv) of
section 73(i) of the Act and after considering this Court’s
judgrment in Burmah Shell O Storage and Distributing Co.

*
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India Ld. v. The Belgaum Borough Minicipality,(1) it held
that the word "sale" could not be given the narrow neani ng
of a sale for consunption to the ultinate consuner because,
in that sense, the Legislature would be guilty of having
introduced a word which it was not necessary for it to
i ntroduce. The Hi gh Court nade a reference to the definition
of "sale" in section 4 of the Sale of

84

CGoods Act and held that the expression "sale" as used in the
definition of ’'through consignnents” in the rules had the
same connotation as in the Sale of Goods Act and therefore
"if a consignment is brought within the octroi limts and if

the nmunicipal authorities are satisfied that the consi gnnment
has been brought in for the purpose of effecting a sale in
the aforesaid sense, then the consi gnment does not becone a

through consignment."  According to the High Court, it was
not enough nmerely to prove that the consignnent Ileft the
octroi Iimts within six hours after the goods were inported

and that /it was necessary to show that the goods were
i ntended onl'y to pass through in the sense that they were
not meant - for-consunption, use or sale, and that in regard
to such goods there was no intention of changi ng hands by
way of sale or that there was no intention of breaking their
bul k or detaining them beyond six hours or unloading them
In the viewit took, the H gh Court issued sone directions
for conpliance by the authorities concerned. The wit
petitioners felt dissatisfied with the view taken by the
H gh Court and applied for a certificate wunder articles
132(1) and 133(1) (c) of the Constitution. The H gh Court
held that no question -arose under article 132, and no
certificate could be granted under article 133 as there was
no final order. The petitioners however applied to this
Court for special |leave on the ground, inter alia, that the
Hi gh Court put a wong interpretation on the expression
"sale" in section 73(i)(iv) —of the Act inspite of the
decision of this Court in Burmah ~Shell’s case (supra). As
has been stated, they succeeded(in obtaining special |eave
fromthis Court. Wien the case cane up for hearing before a
Di vision Bench, it noticed the decision in Burmah Shell’s
case (supra) and felt that there were "burred areas”" of sale
within the territory which may attract a tax under entry 52
(List 11 of Seventh Schedule) Ileft —uncertain by the
af oresaid decision of this Court so that the matter deserved
consideration by a larger Bench. This is how the case has
cone up before us for hearing. W have allowed Minicipa
Council, Jodhpur, to intervene in the ‘hearing at its
request.

The short question before wus is whether this Court’s
decision in the Burnah Shell’'s case (supra) squarely covers
the present controversy or whether that decision requires
reconsi deration. The |earned counsel have in fact -confined
their arguments to this narrow field

In order to appreciate the controversy, it wll be
desirable to refer to the basic facts of the Burmah Shell’s
case (supra). The Burmah Shell O Storage and Distribution
Co. India Ltd., hereinafter referred to as the Conpany, was
a dealer in petrol and other petroleum products which it
manufactured in its refineries situated out-side the octro
l[imts of Belgaum Municipality. 1t brought these products
inside that area either for use or consunption by itself or
for sale generally to its dealers and |licensees who in their
turn sold themto others. According to the Conpany the goods
br ought by
85
it wwthin the octroi limts could be divided into four
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categories as foll ows:

1. CGoods consuned by the Conpany;

2. CGoods sold by the Conpany through its dealers
or by itself and consumed within the octro
l[imts by persons other than the Conpany;

3. CGoods sold by the Conpany through its dealers
or by itself inside the octroi limts to
ot her persons but consuned by them outside
the octroi linmts; and

4. CGoods sent by the Conpany from its Depot
inside the octroi limts to extra-nunicipa
poi nts where they are bought and consuned by
persons other than the conpany.

This Court exam ned the scheme of taxation under the Act and
the rules and the bye-laws nmade by the Municipality for the
levy of octroi. It also took note of the fact that the words
"use or sale" were substituted for the words "or use" by
Bonbay Act. 35 of 1954, which 'are the subject matter of a
fresh controversy before us, and nmade a reference to the
Legislative Lists in the Governnent of India Act, 1935 and
the Constitution. After exam ning the history of octrois and
terminal taxes, this Court held that "octrois were taxes on
goods brought into the |ocal area for consunption, use or
sale", and that "they were leviable in respect of goods put
to sone use or other in the area but only if they were neant
for such wuser." It was specifically clarified that the word
"sale" was included only in 1954 in order  to bring the
description of octroi in the “Act in Iline wth the
Constitution, and that the expression "consunption" and
"use" together "connote the bringing in of goods and ani mal s
not with a viewto taking themout again but witha viewto
their retention either for use wthout using themup or for
consunption in a manner which destroys, wastes or uses them
up. "

Looking to the trade of the Conmpany, this Court held
that sale by it directly to consunmers or to dealers was
"merely the neans for putting the 'goods in the way of use or
consunption" and that the word "therein" does not nean that
all the act of consunption nust take place inthe area of
the municipality. The Court therefore went to hold as
foll ows. -

"In other words, a sale of the goods brought

i nside, even though not expressly nentioned in the

description of octroi as it stood fornerly, -was

inmplicit, provided the goods were not re-exported out
of the area but were brought inside for use or
consunption by buyers inside the area. In'this sense
the anplification of the description ‘both in_the

Governnment of India Act, 1935 and the Constitution did

not make any addition to the true concept of ’octroi

as expl ained above. That concept included the bringing

in of goods in a local area so that the goods conme to a

repose there. Wen the Governnent of India Act, 1935

was enacted, the word

86
"octroi’ was del i berately avoi ded and a
description added to forestall any dispute of the
nature which has been raised in this case. In other

words, even wthout the description the tax was on
goods brought for ’'consunption, use or sale’ . The word
"octroi’ was also avoided because terminal taxes are
also a kind of octroi and the two were to be allocated
to different |egislatures.

In our opinion, even wthout the word "sale in
the Boroughs Act the position was the sane provided the
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goods were sold in the local area to a consuner who
bought them for the purpose of wuse or consunption or
even for resale to others for the purpose of use or
consunption by themin the area. It was only when the
goods were re-exported out of the area that the tax
could not legitimately be levied...... "
This Court categorically held that the Conpany was liable to
pay octroi on goods brought into the local area (a) to be
consunmed by itself or sold by it to consunmers direct, and
(b) for sale to dealers who in their turn sold the goods to
consunmers within the municipal area irrespective of whether
such consumers bought them for use in the area or outside

it, but it was "not liable to octroi in respect of goods
which it brought into the local area and which were re-
exported."

The law on the subject natter of the present
controversy has thus been laid dowmn quite clearly in the
Burmah Shell’'s case (supra) and the present case squarely
falls to 'be governed by it. W are also in agreenent with
that interpretation of the law. It may be nentioned that the
| ear ned counsel” have not ~been able to advance any new
argunent justifying a reconsideration of the decision

The appeal is allowed, the inpugned judgnment of the
Hi gh Court is set aside and the respondents are directed to
examne and determine the clains of the appellant in

accordance with the above decision. The appellant will be
entitled to costs fromthe respondents.
P.B.R Appeal al | owed.
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