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BENCH
S.B. Sinha & Markandey Katju

JUDGVENT:
JUDGMENT
[Arising out of S.L.P. (Crl.) No. 3410 of 2006]

S.B. Sinha, J.
Leave granted.

Appel | ant herein was charged with comm ssion of an of fence under
Section 138 of the Negotiable Instrunents Act, 1881 (for short, 'the Act’)
on the prem se that a cheque issued by her on 05.09.1997 for a sumof Rs. 1
| akh drawn in favour of the respondent herein, when presented, was
di shonoured for the reason "funds insufficient™. A legal notice was sent to
her, but despite the receipt thereof, she had not repaid the said ampbunt.
Before the | earned Trial Judge, a defence was raised by the appell ant
herein that the cheque in question was not drawn in di scharge of any debt or
security but in fact was drawn for paynent of a bal ance consideration for
sale of a property in her favour by the wife of the respondent.

According to the appellant, Snt. Sathyabhama owned a property
bearing old Survey No. 1363/3-1-1 neasuring an area of 47 cents. She had
executed two Sale Deeds, one in favour of M. Ranthandran Nair and
another in favour of Thankanony conveying to them 20 cents and 27 cents
respectively. The Sal e Deeds were allegedly executed in favour of the
af orementi oned persons as a security in lieu of some anpunt paidin her
favour. However, when the Thankanony and Ranthandran Nair demanded
the noney back fromthe wi fe of the respondent, the appellant was
approached for purchase of the said property for a consideration of Rs. 5
| akhs. On 05.09.1997, the said Thanknony executed a Deed for Sale in
favour of the appellant wherefor she had wi thdrawn a sum of Rs. 4 lakhs
from bank. The said amount was paid to Sat hyabhama which in turn was
pai d to Thankanmony and Ranthandran Nair. However, as there was a
dispute in regard to the exact area of the property and neasurenent therefor
had not been taken, she had given a cheque to Sathyabhama in the nane of
her husband as demanded by Sat hyabhana on an understandi ng that the
consi deration shall be reduced if the area found in the Sale Deed is found
short. As upon neasurenent, the area of the property conveyed in his
favour was found to be short by 4 cents, the appellant paid a sumof Rs.
20,000/ - to the respondent on 27.11.1997. Allegedly, however the
respondent had asked for a sumof Rs. 10,000/- nore fromthe appellant, but
a sumof Rs. 5,000/- was only given to himon 18.12.1997 towards full and
final settlenment thereof and in that view of the matter no further amount was
due for her.

However, despite the sane, a cheque was produced before a bank
whi ch, as noticed herei nbefore, was di shonoured.

A conplaint petition was filed thereafter on the allegation that the
appel  ant had borrowed a sumof Rs. 1 |akh fromthe respondent for
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pur chasi ng a house and the same was to be repaid within a period of 5
nont hs.

The | earned Trial Judge considered the evidence adduced on behal f of
the conpl ai nant and found the defence of the appellant to be a probable one
and having regard to the facts and circunmstances of this case, held that the
presunption rai sed under Section 142 of the Act stood discharged and the
conpl ainant failed to discharge the onus placed on himstating

"\ 005Thi s al so suggests that Ext. P2 may be a signed
bl ank cheque issued by the accused to PWM as a
security. Thus the facts and circunstances di scussed
above | eads one to the conclusion that the defence set
up by accused that he had issued a signed bl ank

cheque as a security along with Ext. Pl agreenent and
Ext. P2 is that cheque he had issued is probable. The
ci rcunst ances di scussed above are badly damagi ng

the prosecution case and they are sufficient to displace
the presunptions avail able to the conplai nant. These
circunstances in fact corroborates PWM to show the
reasonable possibility of the non existence of the
presumed fact. The accused need not prove his

def ence case beyond reasonabl e doubt. Here the

evi dence tendered by DW together with the

ci rcunst ances di scussed above is seen sufficient to
rebut the presunptions. Now t he burden again shifts
to the conplainant and he is to prove by independent
positive evidence the nost material fact of existence
of debt of the accused. The conpl ai nant had not
produced sufficient evidence to prove his case beyond
reasonabl e doubt, without the help of the

pr esunpt i ons\ 005"

On the said finding, thelearned Trial Judge recorded a judgment of
acquittal. On an appeal preferred by the respondent herein thereagainst, the
Hi gh Court, however, reversed the said finding, opining that the appell ant
had not been able to discharge the burden of proof |aid down under Sections
138 and 139 of the Act, which read as under
"138. Di shonour of cheque for insufficiency, etc., of
funds in the account.\027Were any cheque drawn by a
person on an account maintai ned by himw th-a banker
for paynment of any anount of npbney to another person
fromout of that account for the discharge, in whole or in
part, of any debt or other liability, is returned by the bank
unpai d, either because of the anpbunt of npbney standing
to the credit of that account is insufficient to honour the
cheque or that it exceeds the ambunt arranged to be paid
fromthat account by an agreenent nade with that bank
such person shall be deened to have committed an
of fence and shall, without prejudice to any ot her
provi sion of this Act, be punished with inprisonnment for
a termwhich may extend to two years, or with fine which
may extend to twi ce the amount of the cheque, or with
bot h:

Provi ded that nothing contained in this section shal
apply unl ess\ 027

(a) the cheque has been presented to the bank within
a period of six months fromthe date on which
it is drawn or within the period of its validity,
whi chever is earlier.

(b) the payee or the holder in due course of the
cheque, as the case may be, nakes a denand
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for the paynent of the said anbunt of noney

by giving a notice, in witing, to the drawer of the
cheque, within thirty days of the receipt of

i nformati on by himfromthe bank regarding the
return of the cheque as unpaid, and

(c) the drawer of such cheque fails to nake the
paynment of the said anount of noney to the payee

or, as the case may be, to the holder in due course
of the cheque, within fifteen days of the receipt of
the said notice.

Expl anati on.\ 027For the purposes of this section, "debt or
other liability" neans a legally enforceable debt or other
liability."

"139. Presunption in favour of holder.\027It shall be
presuned, unless the contrary is proved, that the hol der
of a cheque received the cheque of the nature referred to
in section 138 for the discharge, in whole or in part, or
any debt or other liability."

The High Court in arriving at the said conclusion, although accepted
that the Sal e Deeds had been executed in favour of the appellant herein, but
despite the fact that the defence witnesses had fully supported her statenent,
who al so exam ned hersel f as DW1, held " "There is no explanation for non-
nmentioning of the samg” in the reply to the notice which had been served on
her by the respondent.

On the aforenentioned finding, the appellant was sentenced to
i mprisonnent till rising of the Court and pay conmpensation of a sum of Rs.
1 lakh to the complainant in ternms of Section 357(3) of the Code of Crim nal
Procedure; and in default thereof to undergo sinple inprisonnent for 6
nont hs.

M. K V. Viswanathan, the learned counsel appearing on behal f of the
appel l ant, would submt that the H gh Court conmitted a manifest error in
passi ng the inpugned judgnent, inasmuch as the |earned Trial Judge
keeping in viewthe entire materials on records had arrived at an opinion that
the burden had fully been discharged by the appellant, and, thus, could not
have reversed the said finding as the said defence was a probabl e one.

M. Rajeev, |earned counsel appearing on behalf of the respondent,
on the other hand, would draw our attention to a declaration made by the
appel lant herein contained in Annexure R-1, which is in the follow ng
terns :

"I, Sukumaran Kamal a at Baiju Bhawanam i n
Put hoor Mukku, Kadavoor Desom in Kadavoor Village
her eby execute this agreement on 05.09.1997 (N neteen
Ni nety Seven Septenber five) and given to Vi dhyadharan
s/ o Kunhi kri shnan at Vi dhyanmandiram at Error Amsom
Desamin Eroor Village.

| have obtained fromyou Rs. One | akh for the
pur pose of purchasing a property. | hereby undertake that
I will repay Rs. One lakh within five nonths fromthis
date. If | fail to repay Rs. One | akh within the due date
you are entitled to this anbunt along with interest from
such date and that you can realize fromny properties.

Al'l the above stipulations have witten with ny
full know edge and consent and signed."

The | earned counsel would contend that keeping in view the fact that
in terms of the said document a cheque was drawn by the appellant herein
within a period of 5 nonths from 05.09.1997, a presunption in terns of
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Section 139 of the Act was correctly raised by the H gh Court.

It was submitted that even if the defence raised by the appellant herein
was true, she has failed to offer any explanation as to why the cheque had to
be i ssued.

The Act contains provisions raising presunption as regards the
negoti abl e i nstruments under Section 118(a) of the Act as al so under Section
139 thereof. The said presunptions are rebuttabl e ones. Wet her
presunption stood rebutted or not woul d depend upon the facts and
ci rcunst ances of each case.

The nature and extent of such presunption came up for consideration
before this Court in MS. Narayana Menon Alias Mani V. State of Kerala
and Anr. [(2006) 6 SCC39] wherein it was held

"30. Applying the said definitions of "proved" or

"di sproved" to the principle behind Section 118(a) of the
Act, the court shall presune a negotiable instrunment to be
for consideration unless and until after considering the
matter before-it, it either believes that the consideration
does not exist or considers the non-existence of the

consi deration so probable that a prudent nan ought,

under the circunstances of the particul ar case, to act
upon the supposition that the consideration dos not exist.
For rebutting such presunption, what is needed is to raise
a probabl e defence. Even for the said purpose, the

evi dence adduced on behal f of the conpl ai nant coul d be
relied upon.”

This Court clearly laid down the | aw that standard of proof in
di scharge of the burden in terms of Section 139 of the Act being of
preponderance of a probability, the inference therefor can be drawn not only
fromthe materials brought on record but also fromthe reference to the
ci rcunst ances upon whi ch the accused relies upon. Categorically stating
that the burden of proof on accused is not as high as that of the prosecution
it was hel d;

"33. Presunption drawn under a statute has only an
evidentiary val ue. Presunptions are raised in ternms of
the Evidence Act. Presunption drawn in respect of one
fact may be an evidence even for the purpose of draw ng
presunpti on under another."

It was further observed that ;

" 38. If for the purpose of a civil litigation, the defendant
may not adduce any evidence to discharge the initia

burden placed on him a "fortiori" even an accused need

not enter into the witness box and examni ne ot her

wi t nesses in support of his defence. He, it will bear
repetition to state, need not disprove the prosecution case
inits entirety as has been held by the H gh Court.

39. A presunption is a legal or factual assunption
drawmn fromthe existence of certain facts."

I ndi sputably, a sale deed was executed in favour of the appell ant
herein by the persons in whose favour the wife of the respondent had
execut ed Deeds of Sale.

A sum of Rs. 4 | akhs had been w thdrawn by the respondent fromthe
bank.
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The docunent was executed on the sane day on which Exhibit P-1
was executed

The | earned Trial Judge as also the H gh Court had arrived at a
finding of fact that the testinmony of the appellant (DW1) was supported by
ot her witnesses exam ned on her behalf. The Hi gh Court, however,
proceeded to hold that Ranthandran Pillai and Thankanony had not been
exam ned nor the purported Deeds of Sal e executed on their behalf by the
wi fe of the respondent had been exam ned. Appellant, as noticed
her ei nbef ore, exam ned herself. The wi fe of the conpl ai nant had been
wor ki ng in a school near her house. Her explanation in regard to the
circunstances in which she had drawn a cheque was not controverted.

Appel | ant al so exam ned the scribe of the deed. According to the appellant,
two Sal e Deeds were executed showi ng considerations therefor as Rs.

80, 000/- and Rs. 20,000/- only at the instance of the appellant although the
agreed consideration therefor the same was Rs. 5 | akhs. DW3, Shashi was

al so a docunment witer.

The testinonies of the said w tnesses were relied upon by the |earned
Trial Judge.

A finding of fact was arrived at that the cheque was not signed 5
nont hs after the execution of the agreenent as contained in Ex. P-1 but on
the same day. This finding was arrived at on conparison of the col our of the
ink and 'letter pattern’ obtaining in both the docunments. A further finding of
fact was arrived at by the | earned Trial Judge that the sane had been witten
by the same pen. The respondent who exam ned hinself as PW1 accepted
that he had received a sum of Rs. 20,000/- after the execution of the said
Deed of Sale, but raised a contention that said ambunt had not been paid in
relation to another transaction; but what other transaction was entered into
by and between the parties thereto had not been disclosed. Despite a definite
stand taken by the appellant in that behal f; the respondent did not bring any
fact to establish as to what the possible transaction could have been. It was,
theref ore, opined

"...This also suggests that Ext. P2 nay be a signed

bl ank cheque issued by the accused to PWM as a
security. Thus the facts and circunstances di scussed
above | eads one to the conclusion that the defence set
up by the accused that he had issued a signed bl ank
cheque as a security along with Ext. Pl agreenment and
Ext. P2 is that cheque he had issued is probable. The
ci rcunst ances di scussed above are badly damagi ng the
prosecution case and they are sufficient to displace the
presunptions available to the conplainant. These
circunstances in fact corroborates PWM to show the
reasonabl e possibility of the non existence of ‘the
presuned fact. The accused need not prove his defence
case beyond reasonabl e doubt. Here the evidence
tendered by DW together with the circunstances

di scussed above is seen sufficient to rebut the
presunpti ons. Now t he burden again shifts to the
conpl ai nant and he is to prove by independent positive
evi dence the nost material fact of existence of debt of
the accused. The conpl ai nant had not produced
sufficient evidence to prove his case beyond reasonabl e
doubt, without the help of the presunptions. Thus the
conpl ainant failed to prove beyond reasonabl e doubt
that the accused had issued Ext. Pl cheque towards the
repaynent of Rs. 1,00,000/- he had borrowed from

PW as alleged...."

The High Court, on the other hand, only on the prem se that said
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Rancthandran Pillai and Thankanony had not been exam ned and the

appel l ant did not exhibit the Deeds of Sale executed in their favour by the
wi fe of the respondent opined that the said finding was perverse. The
reasoni ngs of the learned Trial Judge had not been net by the Hi gh Court.
Not hi ng has been stated as to why the findings of the | earned Trial Judge
wer e not probable.

Havi ng considered the entire fact situation obtaining in the present
case, we are of the opinion that the defence case cannot said to be wholly
i mprobable one. If it was probable, the findings of the |earned Trial Judge
could not have been thrown out wthout meeting the reasonings therefor.
The High Court, therefore, in our opinion was not correct in interfering with
the sai d Judgnent.

It is now well settled when two views are possible, the H gh Court
whil e exercising its appellate power against a judgnment of acquittal, shal
not ordinarily interferetherewith. [See V. Venkata Subbarao v. State
represented by Inspector of Police, A P. \026 2006 (14) SCALE 125].

For 't he reasons aforenentioned, the inpugned judgnent cannot be
sust ai ned, which is set aside accordingly. The appeal is allowed.




