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The short question which arises for consideration in
this civil appeal is : whether on the facts and
circunst ances of the case the | ower appellate court was
right in holding that the issue of |egal necessity even if
decided in favour of defendant nos.1 to 5 (appellants
herein) was not a "fact in issue" and was therefore not a
relevant fact in a suit for possession

The facts giving rise tothis civil appeal are as follows.

Land adneasuring 12 acres 16 gunthas in Survey
No. 218 situated within Chikhli Mnicipal Limts, District
Bul dhana, was owned by Ninbaji and his famly nenbers.
It was an ancestral property. N nbaji had five sons. | One of
his sons was Panditrao (defendant no.6). N nbaji and his
four sons excluding Panditrao agreed to sell 9 acres 16
gunt has out of the above ancestral lands to the plaintiffs
(respondent nos.1 to 4 herein). The agreenment was reduced
to witing. It was registered on 18.3.75. It was foll owed by
a conveyance dated 31.3.75. Panditrao was neither a party
to the witing agreenment nor to the sale deed. He did not
consent. He protested against the transaction. Panditrao
had entered into an agreenment with defendant nos.1 to'5
on 5.11.74. It was an unregistered agreenent. It was
foll owed by a conveyance executed by Panditrao in favour of
defendant nos.1 to 5 on 29.3.75. The transaction between
Panditrao and defendant nos.1 to 5 was confined to an area
adneasuring 2 acres and 2 gunthas of |land out of 9 acres
and 16 gunthas purchased by the plaintiffs. |In the suit,
def endant nos.1 to 5 clained southern portion to be in
their possession.

Plaintiffs contended that the agreement executed by
Panditrao in favour of defendant nos.1l to 5 dated 5.11.74
was a fabricated antedated docunent, engineered to defeat
the plaintiffs’ agreenent with Ninbaji (karta) dated 18.3.75
under which plaintiffs were put in possession of the |and
adneasuring 9 acres and 16 gunthas on 18.3.75 and,
therefore, though the defendants’ conveyance dated 29.3.75
is before the conveyance in favour of the plaintiffs dated
31.3.75 the plaintiffs were entitled to possession of the
whol e | and adneasuring 9 acres and 16 gunt has.

Accordingly suit for possession was filed by the plaintiffs on
the basis of the conveyance deed dated 31.3.75. The
plaintiffs, however, did not seek formal cancellation of the
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conveyance executed by Panditrao in favour of defendant
nos.1l to 5 dated 29. 3. 75.

On the other hand, defendant nos.1 to 5 contended

that their agreenent dated 5.11.74 was genuine and first in
point of time; that they had valid title to the |and
adneasuring 2 acres and 2 gunthas and that they were not
aware of the agreement executed by N nbaji in favour of

the plaintiffs dated 18.3.75. The said defendant nos.1 to 5
further contended that the sale dated 31.3.75 by Ni nbaji

and the four coparceners was not for |egal necessity and
was, therefore, not binding on the sons of N nbaji including
Pandi trao and consequently the conveyance executed by
Panditrao in favour of defendant nos.1 to 5 dated 29.3.75
was good in |law as Panditrao was a coparcener who had
transferred his undivided share to defendant nos.1 to 5 in
accordance with | aw.

Consi deringall the evidence on record and after
hearing both sides, the trial court held that the agreenent
executed by Panditrao in favour of defendant nos.1l to 5 on
5.11. 74 was fabricated and antedated; that there was no
partition between Panditrao and his brothers and N nbaji
as all eged by defendant nos.1 to 5; and that the transaction
between Ninbaji and the plaintiffs was for | egal necessity.
Consequently, the trial court decreed the suit in favour of
the plaintiffs uphol ding conveyance dated 31.3.75 executed
by Ninbaji in favour of the plaintiffs.

Aggri eved by the aforestated decision, defendant nos.1
to 5 went in appeal to the Additional District Judge,
Bul dhana, vide Regular G vil Appeal No.82 of 1986.

By judgnment and order dated 12.3:1990 the | ower
appel | ate court canme to the conclusion, inter alia, that the
transaction between N nbaji and the plaintiffs was not for
| egal necessity; that in a suit for possession based on the
conveyance executed by the karta and four coparceners the
i ssue of |legal necessity was redundant as N nbaji” and his
four sons had consented to the transfer of their undivided
share in the | ands admeasuring 9 acres and 16 gunthas in
favour of the plaintiffs; and that the issue of |egal necessity
was irrelevant as it did not create any right in favour of
defendant nos.1 to 5. It was further held that agreenent
dated 5.11.74 executed by Panditrao in favour of defendant
nos.1l to 5 was antedated and that defendant nos.1 to 5
were not the bona fide purchasers for val ue without notice.
The | ower appellate court further held that in any event
since the conveyance was executed by N nmbaji w th his four
sons in favour of the plaintiffs pursuant to which the
plaintiffs were put in possession of the |and adneasuring 9
acres 16 gunthas the issue of |egal necessity becane
irrelevant. The |ower appellate court also came to the
conclusion that the plaintiffs were forcibly di spossessed
and, therefore, they were entitled to possession even if they
failed to prove their title.

Aggri eved by the aforestated judgrment, defendant
nos.1 to 5 carried the matter in second appeal to the Hi gh
Court.

By i mpugned judgnment dated 24.3.03, the Hi gh Court
came to the conclusion that the transaction in favour of the
plaintiffs executed by Ninmbaji and his four sons was on
account of |egal necessity; that the plaintiffs had
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established their need by way of nmarriage and educationa
expenses; that the plaintiffs had proved the | egal necessity;
that the law requires that the need should be established
and it was not necessary to consider whether the

consi deration received by Ninbaji and his four sons

exceeded their need and accordingly it was held that the
trial court was right in comng to the conclusion that the
conveyance executed by Ninbaji in favour of the plaintiffs
dated 31.3.75, was for legal necessity. |In the result, all the
three courts decreed the suit in favour of the plaintiffs for
di fferent reasons.

M. V.A DMhta, learned senior counsel appearing on
behal f of defendant nos.1l to 5 (appellants herein),
submitted that the | ower appellate court had rightly held
that there was no | egal necessity for Ninbaji and his four
sons to execute the conveyance in favour of the plaintiffs on
31.3.75. It was urged that the lower appellate court was
pl eased to give the above finding as a court on facts.

Lear ned counsel urged that on this finding alone the | ower
appel | at e court shoul d have di snmissed the suit of the
plaintiffs for possessi on and nesne profits. Learned
counsel submitted that conveyance dated 31.3.75 was
executed by the Karta and his four sons in favour of the
plaintiffs wthout consent of Panditrao and wi thout |ega
necessity. Learned counsel subnitted that Panditrao was

al so coparcener and entitled to a share-in the property who
neit her consented nor signed the conveyance in favour of
the plaintiffs and who on the contrary had entered into a
conveyance on 29.3.75.in favour of defendant nos.1 to 5 in
respect of his undivided share and since Panditrao had sold
2 acres and 2 gunthas of |and out of 9 acres and 16

gunthas earlier in point of tine Ninbaji could not have sold
the same [ and tw ce over.

We do not find any nerit in-the above civil appeal
Even assuming for the sake of argunment that the
conveyance dated 31.3.75 executed by N nbaji and hi's four
sons was not for |egal necessity even then the defendants’
position cannot inmprove. Ninbaji was the Karta of the
H ndu Undi vided Fam |ly. Lands admeasuring 9 acres and
16 gunthas was an ancestral property of N nmbaji. N nbaji
had five sons. N nbaji and his four sons agreed to sel
their ancestral lands to the plaintiffs. Agreenent was
reduced into witing. Agreenent was registered.
Agreenent was foll owed by a conveyance. Conveyance was
foll owed by possession given to the plaintiffs who claimto
be forcibly dispossessed. Defendant nos.1 to 5 failed to
institute proceedings for general partition. The primary
step of defendant nos.1 to 5 was to sue for partition. They
failed to take any steps in this regard. No consequentia
relief was clained by themfor partition and for
demarcation for their share. The plaintiffs had instituted
the suit for possession on the ground that they were
forcibly dispossessed by defendant nos.1 to 5. Since the
Karta of Hindu Undivided Family with his four sons had
executed the conveyance in favour of the plaintiffs, the suit
filed by the plaintiffs for possession cannot be di smi ssed on
the ground of |ack of |egal necessity. A karta has power to
alienate for value the joint famly property either for
necessity or for benefit of the estate. He can alienate with
the consent of all the coparceners of the famly. Wen he
alienates for |legal necessity he alienates an interest which
is larger than his undivided interest. When the Karta,
however, conveys by way of inprudent transaction, the
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alienation is voidable to the extent of the undivided share of
the non-consenting coparcener which in the present case

was Panditrao. In the present case, Panditrao did not sue
for partition. He did not ask for denmarcation of his share.
Def endant nos.1 to 5 who claimthrough Panditrao seek
possession of a specific portion of the land to be
demarcated without filing a suit for partition by nmetes and
bounds. The conveyance by N nbaji and his four sons is

not disputed by the said coparceners. The conveyance
executed by Ninmbaji and others is true which is different
fromsaying that it is an inprudent transaction. Once it is
found that the conveyance executed by N nbaji and others

is true under which the plaintiffs were put in possession
and | ater on disposed, in the suit for possession, in such an
event, the issue of |egal necessity becones irrelevant. A
nmere declaration that transaction was inprudent or was

not for legal necessity in such a suit cannot give any right
to defendant nos.1 to 5 to get the demarcated portion of 2
acres 2 gunthas of land on the southern side w thout the
sai d defendants taking appropriate proceedings in

accordance with | aw.

In the case of Sunil Kumar and another v. Ram
Par kash and others /. AR 1988 SC 576, this Court has
held that the right to obstruct alienation.is different from
the right to challenge the alienation. The coparcener has a
right to challenge the alienation. However, he has no right
to interfere in the act of managenent of the joint famly

affairs. In this connection, the follow ng observations in
paras 21 to 26 of this Court are relevant to be noted:
"21. In a Hndu fam ly, the karta or manager

occupi es a unique position. It is not as if
anybody coul d beconme manager of a joint

H ndu famly. "As a general rule, the father of a
famly, if alive, and in his absence the senior
menber of the famly, is alone entitled to
manage the joint famly property." The

nanager occupies a position superior to other
nmenbers. He has greater rights and duties. He
nmust | ook after the family interest. He s
entitled to possession of the entire joint estate.
He is also entitled to nanage the famly
properties. In other words, the actua
possessi on and nanagenent of the joint famly
property nmust vest in him He may consult the
menbers of the famly and if necessary take
their consent to his action but he is not
answerabl e to every one of them

22. The | egal position of karta or manager
has been succinctly sumarised in the

MAYNE' S H ndu Law (12th Ed. Para 318) thus:

318. Manager’'s Legal position \026 "The
position of a karta or nanager is sui generis:
the relati on between himand the other

nmenbers of the famly is not that of principa
and agent, or of partners, it is nore |like that of
a trustee and cestui que trust. But the
fiduciary relationship does not involve all the
duties which are inposed upon trustees.

23. The managi ng nenber or karta has not
only the power to manage but al so power to
alienate joint famly property. The alienation
may be either for family necessity or for the
benefit of the estate. Such alienation would
bind the interests of all the undivided
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menbers of the famly whether they are adults

or minors. The oft quoted decision in this
aspect, is that of the Privy Council in

Hanuman Parshad v. M T. Babooee (1956) 6

Moo Ind. App. 393. There it was observed at p.
423: (1) "The power of the nmanager for an

infant heir to charge an estate not his own is,
under the Hndu law, a limted and qualified
power. It can only be exercised rightly in case
of need, or for the benefit of the estate.” This
case was that of a nother, managi ng as

guardi an for an infant heir. A father who
happens to be the nanager of an undivided

Hindu fam |y certainly has greater powers to
which I will refer alittle later. Any other
manager however, is not having anything |ess
than those stated in the said case. Therefore, it
has been repeatedly held that the principles

| aid down in that case apply equally to a father
or other ‘coparcener who manages the joint

famly estate.

Renedi es agai nst al i enati ons:

24. Al t hough the power of disposition of joint
famly property has been conceded to the

manager of joint Hindufamly for the reasons
aforesaid, the law rai ses no presunption as to
the validity of his transactions. Hi s acts could
be questioned in the Court of |aw The other
menbers of the famly have a right to have the
transaction decl ared void, if not justified.

When an alienation is challenged as being
unjustified or illegal it would be for the alienee
to prove that there was | egal necessity in fact
or that he made proper and bona fide enquiry

as to the existence of such necessity. It would
be for the alienee to prove that hedid all that
was reasonable to satisfy hinself (as to the

exi stence of such necessity. |If the alienation is
found to be unjustified, then it would be

decl ared void. Such alienations would be void
except to the extent of manager’s share in

Madr as, Bonbay and Central Provinces. The
purchaser could get only the nmanager’s share.

But in other provinces, the purchaser would

not get even that nuch. The entire alienation
woul d be void. [Mayne’s H ndu Law 11th ed.

para 396].

25. In the light of these principles, | may now
exam ne the correctness of the contentions

urged in this appeal. The subni ssions of M.

H. N. Sal ve, as | understand, proceeded firstly

on the prenise that a coparcener has as much
interest as that of karta in the coparcenary
property. Second, the right of coparcener in
respect of his share in the ancestral property
would remain uninpaired, if the alienation is

not for legal necessity or for the benefit of the
estate. Wien these two rights are preserved to

a coparcener, why should he not prevent the
karta from di ssipating the ancestral property

by nmoving the Court? Wiy should he vainly

wait till the purchaser gets title to the
property? This appears to be the line of
reasoni ng adopted by the | earned Counsel

26. | do not think that these subm ssions are
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sound. It is true that a coparcener takes by
birth an interest in the ancestral property, but
he is not entitled to separate possession of the
coparcenary estate. His rights are not

i ndependent of the control of the karta. It
woul d be for the karta to consider the actua
pressure on the joint famly estate. It would be
for himto forsee the danger to be averted. And
it would be for himto exanine as to how best
the joint family estate could be beneficially put
into use to subserve the interests of the famly.
A coparcener cannot interfere in these acts of
managenent. Apart fromthat, a father-karta

in addition to the aforesaid powers of

al i enation has also the special power to sell or
nort gage ancestral property to discharge his

ant ecedent debt which is not tainted with
imorality. If there is no such need or benefit,
the purchaser takes risk and the right and

i nterest ‘'of coparcener will remain uninpaired

in the alienated property. No doubt the |aw
confers a right on the coparcener to chall enge
the alienation made by karta, but that right is
not inclusive of the right to obstruct alienation
Nor the right to obstruct alienation could be
considered as incidental to the right to
chal l enge the alienation. These are two di stinct
rights. One is the right to claima share in the
joint famly estate free from unnecessary and
unwant ed encunbrance. The other is a right to
interfere with the act of nanagenent of the
joint famly affairs. The coparcener cannot
claimthe latter right and indeed, heis not
entitled for it. Therefore, he cannot nove the
court to grant relief by injunction restraining
the karta fromalienating the coparcenary

property."

In the case of Sidheshwar Mikherjee v.

Bhubneshwar Prasad Narain Singh and others _ — AR
1953 SC 487, this Court vide paras 9 and 11 has held as
fol | ows:

"9. It is true that under the Mtakshara |aw, as

it is admnistered in the State of Bihar, no
coparcener can alienate, even for val uable

consi deration, his undivided interest in the

joint property without the consent of his
coparceners; but although a coparcener is

i ncompetent to alienate voluntarily his

undi vi ded coparcenary interest, it is open to

the creditor, who has obtained a decree

agai nst him personally, to attach and put up

to sale this undivided interest, and after

purchase to have the interest separated by a

suit for partition.

11. 'Cvil Appeals Nos.54 and 55 of 1951’
Conming now to the Money Appeal s, the point

for consideration is a short one. The suits out
of which these appeals arise were instituted by
the plaintiff in the partition suit against the
first party defendants for recovery of his 4
annas share of the incone or profits of the
properties specified in the schedules to the

pl ai nts and which were included adnmttedly in
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his purchase, on the allegation that the
defendants first party appropriated the entire
profits to thenselves and refused to give the
plaintiff his legitimte share. The H gh Court
has held that this claimof the plaintiff nust
fail. Al that he purchased at the execution
sal e was the undivided interest of the
coparceners in the joint property. He did not
acquire title to any defined share in the
property & was not entitled to joint possession
fromthe date of his purchase. He could work
out his rights only by a suit for partition and
his right to possession would date fromthe
peri od when a specific allotnent was nade in
his favour. In our opinion, this is the right
view to take and M. Daphtary, who appeared

in support of the appeals, could not satisfy us
that inlTaw his client was entitled to joint
possessi on on-and fromthe date of purchase.
The resul't i's that these appeals are dism ssed
with costs."

In the case of Bal mukand v. Kam a Wati and
others AR 1964 SC 1385, this Court has held that in
exceptional circunstances the Court wi'll uphold the

alienation of a part of a joint famly property by a Karta.

We quot e hereinbel ow para 7 of the said judgnment in this
regard:

"7. The next case is Sital Prasad Singh v.

Aj abl al Mander, |.L.R 18 Pat. 306 : (AI'R 1939
Pat. 370). That was a case in which one of the
guesti ons which arose for consideration was

the power of a manager to alienate part of the
joint famly property for the acquisition of new
property. In that case also the test applied to
the transaction entered into by a nanager of a
joint Hndu fanmly was held to be the sane,

that is, whether the transaction was one into
whi ch a prudent owner would enter in the

ordi nary course of managenent in order to
benefit the estate. Followi ng the view taken in
the Al l ahabad case the | earned Judges al so

hel d that the expression "benefit of the estate"
has a w der neaning than mere conpelling
necessity and is not limted to transactions of
a purely defensive nature. In the course of his
judgrment Harries C.J. observed at p. 311 (of
l.L.R Pat.) : (at p.372 of AIR

....... the karta of a joint Hi ndu

famly being nerely a manager and

not an absol ute owner, the Hindu

| aw has, |ike other systens of |aw,

pl aced certain limtations upon his

power to alienate property which is

owned by the joint famly. The

H ndu | aw gi vers, however, could

not have intended to inmpose any

such restriction on his power as

would virtually disqualify himfrom

doi ng anything to i nprove the

conditions of the famly. The only

reasonable linmitation which can be

i mposed on the karta is that he
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nmust act with prudence, and

prudence inplies caution as well as
foresight and excludes hasty,

reckl ess and arbitrary conduct."

After observing that the transaction entered
into by a manager should not be of a

specul ative nature the | earned Chief Justice

observed
"I'n exceptional circunstances,
however, the court will uphold the

alienation of a part of the joint

famly property by a karta for the

acqui sition of new property as, for

exanpl e, where all the adult

menbers of the joint family with the

know edge avail able to them and

possessing all the necessary

i nformation about the neans and

requirenents of the famly are

convi nced that the proposed

purchase of the new property is for

the benefit of the estate.”
(enphasi s suppli ed)

In the present case, Ninbaji and his four sons have
conveyed, in any event, their undivided share in the |and
adneasuring 9 acres 16 gunthas to the plaintiffs.

Def endant nos.1 to 5 are seeking a certain specific portion
out of the total area of 9 acres 16 gunthas to be allotted to
them coming fromthe share of Panditrao. However, neither
Panditrao nor their successors-in-title, nanmely, defendant

nos.1 to 5 (appellants herein) instituted a suit for partition

In the circunstances, the | ower appellate court was right in
hol di ng that |egal necessity in the present suit for
possession was not a "fact in issue*. Al the courts bel ow
decreed the suit in favour of the plaintiffs. However, it is
not in dispute that Panditrao was the non-consenting
coparcener; that he had objected to the transaction by
Ninmbaji right frominception; that in the suit plaintiffs did
not seek cancell ation of the sale deed by Panditrao and,
therefore, it will be open to the appellants herein to take
appropriate proceedings in accordance with |aw for specific
demar cati on of the undivided share of Panditrao.

Subj ect to what is stated above, the present civi
appeal is dismssed with no order as to costs.




