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5174, 5175, 5180, 5184, 5185, 5188, 5189, 5190, 5191, 5197 and 5198 of
2004.

G P. MATHUR, J.

1. Prof essor Yashpal, an em nent Scientist and forner Chairnman of
University Grants Comm ssion, has filed Wit Petition No.19 of 2004 under
Article 32 of the Constitution by way of public interest litigation for
declaring certain provisions of The Chhattisgarh Niji Kshetra

Vi shwavi dyal aya (St hapana Aur Vini yaman) Adhi ni yam 2002 as ultra vires

and for quashing of the notifications issued by State of Chhattisgarh in the
purported exercise of power conferred by Section 5 of the said Adhini yam

for establishing various universities..  The other petitioner who has joined in
the petition, is a resident of Chhattisgarh and is concerned with the quality of
education in his State. The respondent no.1 to the petition is the State of
Chhattisgarh, respondent no.2 is the University Gants Conmm ssion and
respondent nos.3 to 94 are the private universities which have been

establ i shed by the State of Chhattisgarh under the aforesaid Adhini yam

2. The Chhattisgarh Legislature enacted the Chhattisgarh Nji Kshetra

Vi shwavi dyal aya (St hapana Aur Vi niyaman) Adhiniyam 2002 (for short

"the Act’) which was published in the Gazette on 4.2.2002 to establish self-
financed private universities for higher education. Under Section 5 of the
Act the State has been enpowered to incorporate and establish a university

by issuing a notification in the Gazette and Section 6 pernits such university
to affiliate any college or other institution or to set up nore than one canpus
with the prior approval of the State Government. The main avernents in

the petition are that after coming into force of the Act, the State Governnent
has been, sinply by issuing notifications in the Gazette, establishing
universities in an indiscrimnate and mechani cal manner / w t hout havi ng
slightest regard to the availability of any infrastructure, teaching facility or
their financial resources. In a short span of about one year as nany<as 112
universities were established and many of them had absol utely no buil di ngs

or campus and were running fromone roomtenenents. There was

absol utely no regul ati on or supervision over them The | egi'sl ati on has been
enacted in a manner which has conpletely done away wi th any ki nd of

control of University Grants Commi ssion (for short 'UGC ) over these

private universities. The guidelines issued by UGC on the courses being
taught and award of acadeni ¢ degrees has been given a conpl ete go-by.

The universities issued brochures for award of all kinds of degrees like
"Menber of the International Institute of Medical Sciences", "Fellow of the
International Institute of Medical Sciences" and many other simlar degrees.
The universities are wholly incapable of inparting any education much |ess

a quality education in absence of basic infrastructure |ike classroons,
libraries, |aboratories or campus. Nevert hel ess by confernment of a |ega
status of a university, they have been enpowered to award degrees. The
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private universities are running professional courses w thout taking prior
perm ssion fromregul atory bodies such as Al India Council of Technica
Education (Al CTE), Medical Council of India (M), Dental Council of

India (DCl), etc. The requirenent of obtaining prior permssion fromthe

regul atory bodi es has not been foll owed and the universities are not under

the control of any authority and are at liberty to grant degrees, diploms and
certificates to gullible students. The State Governnent has not done any
verification or checking of universities after issuance of notification in the

Gazette, whether they fulfill any nornms laid down by the statutory bodies,
which is essential for recognition of the degrees, diplomas and certificates
awar ded by such universities. I n absence of requisite pernission fromthe

statutory bodies, the degrees and certificates awarded by such universities
woul d not be recogni zed by the professional organizations, as a result

wher eof the students studying in such universities and obtaining the degrees
therefromwoul d suffer inmense |oss, both in ternms of noney and al so the

time spent in conpleting the courses. It is further averred that the University
G ants Conmi ssion Act is nmade nugatory as private universities are offering
courses wit hout subscribing to the standards |aid down by the UGC and

there being no honpbgeneity of the course content, the degree awarded may

not be of any value. The private universities are offering unheard of courses
and degrees which are not part of schedule to the UGC Act, which is in clear
viol ation of Section 22 of the aforesaid Act and the Schedul e appended

t her et o. The mini mum requirement of teaching staff as laid down in the

gui del i nes of UGC had al so been given a conpl ete go-by. Young students

are being msled in enrolling thenselves in courses which do not have any
substantive content and the degrees offered by such private universities

woul d affect the standard of education at |arge which in turn will jeopardize
the educational system of the whol e country and not that of State of
Chhattisgarh al one.

3. Sone phot ogr aphs have al so been filed which show that a signboard
nentioning the name of the University is put over small roomor shop on

first or second floor in some congested market area. That they are
functioning fromsmall prem ses which are sonmetines a single small roomin

a conmmerci al conplex or a small tenenent on the first or second floor of a
building or an ordinary flat or M Ghouse is evident fromtheir address and a
few of them are being reproduced bel ow by way of illustration

Respondent No. 3 . Thamat h Uni versity, 'Rai pur
Room No. 201, |1 nd Fl oor
Rai pur Commerci-al Conpl ex
Jai ram Conpl ex, Rai pur.

Respondent No. 13 : 1.1.L.M University
M shr Bhawan, 1st Fl oor
Tatyapara, Raipur

Respondent No. 36 :  Suprene University
MI.G 6, Sector 3
Shankar Nagar, Rai pur.

Respondent No. 37 : E.MP.1. University
C-9-12, 1st Fl oor
Ekat am Pri shar
Raj bandha Maidan, Rai pur

Respondent No. 42 . Jaipuria University, Raipur
1st Floor, M shr Bhawan, Rai pur

Several such universities are functioning outside the State of
Chhattisgarh, and their addresses as given bel ow denponstrate the said fact

Respondent No. 7 : NI1.I.L.M University
11/ 66, Shershah Suri Marg
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Mohan Co-operative Industrial Estate

New Del hi .
Respondent No. 9 : Lovely University
Lovel y Auto Conpl ex
Dr. Anbedkar Chowk
Jal andhar City.
Respondent No. 10 . Babu Banarasi Dass University
Babu Banarasi Dass Northern Indian Foundati on
Upper Ground Floor, 338-384, S Block
New Raj i nder Nagar, New Del hi.
Respondent No. 12 . Dr. Zakir Hussain National University
Unopchari k av Anvrat Shi kshan Sanst han
Satellite Centre, Balley Road
Pat na.
Respondent No.45 . “Bio-Informatics, Bio-Tech. and Life Science
Uni versity, Raipur
Bio-Informatic Institute of India
B-5, Sector 3
Noi da.
Respondent No. 46 . Institute of Business Adm nistration
(N.C.D. Ofice) Gound Floor
E- 382, Greater Kailash Part |1
New Del hi .
Respondent No. 53 . Adarsh University of Science & Technol ogy,
Chhatti sgarh
N.1.C. |. Society, 54, Todarnmal Road
Bengal'i Mar ket
New Del hi .
4, Wit Petition (Cvil) No. 565 of 2003 has been filed by Gopal J

Agarwal with the sane prayer, nanely, that the Chhattisgarh Niji Kshetra

Vi shwavi dyal aya (St hapana Aur Vi ni yaman) Adhini yam 2002 be decl ared

as ultra vires being violative of Constitution of India, and al so contrary to
the provisions of University Grants Comm ssion Act, 1956, |ndian Medica
Council Act, 1956, All India Council for Technical Education Act, 1987 and
Bar Council of India Act, 1956. A further prayer has been nmade that a wit
of prohibition nay be issued restraining the private universities incorporated
under the aforesaid Act frominparting any educati on and conferring any
degrees or diplomas. The avernents nade in the wit petition are
substantially the same as nade in the wit petition filed by Prof. Yash Pal
that a | arge nunmber of universities have been incorporated by nerely issuing
gazette notifications though they do not have any kind of infrastructure or
teaching facility and are functioning fromone roomtenenent in a second or
third floor in a residential or comercial building and without any teaching
staff. The universities have been established nmerely to confer degrees and
they have on their own created a | arge nunber of degrees and di pl omas

which are totally unheard of. The universities had i ssued advertisenents for
opening up study centres in different parts of the country for award of any
nunber of degrees and diplomas. By way of illustration, copies of
advertisenents issued by some of the universities have been filed. One of
such university, nanmely, the Indian University, issued an adverti senent
inviting applications for Nodal Service Centres/University Centres for
awar di ng the follow ng kind of degrees and dipl omas:

? Mast er of Bi otechnol ogy Admi nistration (MBA) - 2 Yrs.
? Mast er of Insurance Managenent (MM - 2 Yrs.
? M Tech in Bioinformatics - 2 Yrs.
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? M Tech VLS| (Very Large Scale Intg. Crcuits) - 2 Yrs.
? M Tech El ect. Mechanics & Power Seni

Conductor Drive - 2 Yrs.
? M Tech Energy Managenent Systens - 2 Yrs.
? M Sc. Cheminformatics (Intg)/Bioinformatics(Intg) - 5 Yrs.
? M Sc. Bi otechnol ogy (Intg.) - 5 Yrs.
? M Sc. Bi oi nformatics/ Bi ot echnol ogy - 2 Yrs.
? B.Sc. with Bioinformatics/M crobiol ogy/

Bi ot echnol ogy - 3 Yrs.
? B.Sc. with Autonpbiles Science - 3 Yrs.
? PGD in Biotech Marketing - 1vr
? PG in Imagi ng (CT Scan) & (MRl) - 2 Yrs.
? PGD in Bioinformatics - 1.5 Yrs.
? PG Di pl oma i n Chemi nfornatics - 1vr
? PG Di pl oma i n _Nbbi | e Technol ogy - 1Y
? PG Di pl oma in Energy Audit and Conservation - 1vr
? PG Di pl oma in Acturial/Sciences in Bioinformatics- 1 Yr

The writ ‘petitioner, not know ng the correct facts, responded for

openi ng up_a study centre and he was asked to deposit Rs. 50,000/- which
he did by two Demand Drafts. On enquiry regardi ng prior permssion from
Medi cal Council of India, the Registrar of the Indian University issued a
certificate which reads as under

" Certified that followi ng PARA MEDI CAL COURSES
are approved by | NDI AN UNI VERSI TY, RAI'PUR

1) BPT -2 Year
2) Bachel or of Ophthalnology - 2 Year
3) BMLT - 4 Year

4) PG Diploma in Inmaging (MRI) V026 1 Year

It is further certified that for Para Medical Course M
approval is not required and it is not covered by M
also."

It is further averred that the Indian University, Raipur also issued an
advertisenent inviting applications for admission to certain'types of
technical courses in its alleged canpus at G aduate School of Business &
Adm nistration, Geater Noida, which is inthe district of Gautam Budh
Nagar, in the State of UP and it was nmentioned therein that the candidates
may apply to the Registrar by sending a Bank Draft of Rs.” 800/-. A

phot ocopy of the advertisenment has been filed. It has thus been subnitted
that though the private universities have no infrastructure for inparting any
ki nd of education, they were alluring people all over the country to open
study centres for which they were chargi ng hugel anpbunt and al so befooling
students to apply for adm ssion to wholly unknown and unheard of

techni cal, nedical and other professional courses which are not recognized
by any statutory authority, and thereby a substantial anount of noney has
been col | ect ed.

5. In a stereotyped manner Gazette notifications were issued notifying a
University and by way of illustration one such notification is being
reproduced bel ow :

"Rai pur, the 11th October, 2002

No. F. 679/\005\ 005\ 005\ 005/ 02. \ 0261 n exerci se of the powers
conferred by sub-Section (1) of Section 5 of the Chhattisgarh
Ni ji Kshetra Vi shwavi dyal aya (St hapana Aur Vi ni yaman),

Adhi ni yam 2002 (No. 2 of 2002) for extension of

Hi gher/ Techni cal Education in Chhattisgarh, hereby,

establishes a University known as "Indian University, Raipur"
with effect fromthe date of publication of this notification in
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the Chhattisgarh Gazette and the jurisdiction of the University
shal | extend over whole of Chhattisgarh

2. The Head O fice of the University shall be at Raipur

3. The State CGovernnent, hereby authorizes "I ndian
University, Raipur" to conduct the syllabus and to grant
degree or diplonas for which it shall be recognized or
aut horized as may be required under any other |aw for
the time being in force."

6. Several |egal issues have also been raised in the wit petitions and the
principal being that the manner in which these private universities are
functioning would result in creating a conplete chaos in the system of

hi gher education in the country and the expert bodies created by the Centra
Covernment |ike, University Gants Conmm ssion, Medical Council of India

Al'l India Council for Technical Education etc. for coordination and

det erm nation of standards in their own respective fields would not be able

to performtheir statutory duty and would nake their functioning not only
difficult but al nost inpossible.

7. The State of Chhattisgarh has filed brief but al nost identical counter
affidavits in both/'the wit petitions. The main plea taken therein is that in
view of Entry 32 List Il of Seventh Schedule to the Constitution, the State

has the | egislative conpetence to make an enactnent regardi ng

i ncorporation of a University. The impugned Act had been passed to

facilitate establishment of private Universities with a viewto create

suppl enentary resources for assisting the State Government in providing

qual ity hi gher educati on. The notifications establishing the Universities
were issued on the basis of the representati ons nmade by the sponsoring
bodi es as set out in their project reports. The State CGovernnent expected

that the Universities would nake the requisite infrastructure including
canpus, building, etc. and recruit qualified staff so as to provide higher
education in order to achieve the object for which the Universities were
establ i shed. However, the functioning of the Universities post notification
was di smal and conpletely belied the expectations which the State

CGovernment had in that behal f, raising serious concern about the acadenic
interests of the students seeking adm ssion therein. The State Legi sl ature,
accordi ngly, enacted the Chhattisgarh Niji Kshetra Vi shwavi dyal aya

(St hapana Aur Vi ni yaman) Sansodhan Adhi ni yam 2004. After expiry. of

the time linmt fixed in the aforesaid amending Act, 59 Universities were de-
notified on account of their failure to conply with the anended provi sions.
It is further averred that after the Act had been amended in the year 2004,
the petitioners’ grievance has been conpletely net and consequently the

wit petitions deserve to be disnissed.

8. Bef ore we advert to the principal subm ssion of | earned counsel for
the parties regarding the vires of Section 5 and 6 of the Act, it is necessary
to take note of the relevant constitutional provisions dealing wth education
and Universities, both under CGovernnent of India Act, 1935, and the

Consti tution.

SEVENTH SCHEDULE OF GOVERNMENT OF | NDI A ACT, 1935

LI ST 1 \ 026 FEDERAL LEGQ SLATI VE LI ST

12. Federal agencies and institutes for the follow ng purposes, that is
to say, for research, for professional or technical training, or for the

pronoti on of special studies.

13. The Banaras Hi ndu University and the Aligarh Muslim University.
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LIST Il V026 PROVI NCI AL LEG SLATI VE LI ST
17. Educati on including Universities other than specified in paragraph
13 of List I.

33. The incorporation, regulation, and wi nding up corporations (not
bei ng Corporations specified in List | or Universities);

uni ncorporated trading, literary, scientific, religious and other

soci eties and associ ations; co-operative societies.

SEVENTH SCHEDULE TO THE CONSTI TUTI ON OF | NDI A

LIST | V026 UNION LI ST

63. The institutions known at the commencenent of this Constitution
as the Banaras Hindu University, the Aligarh Mislim University

and the Del hi University; the University established in pursuance

of article 371E; any other institution declared by Parlianent by |aw
to be an institution of national inportance.

64. I'nstitutions for scientific or technical education financed by the
CGovernment _of I'ndia wholly or in part and declared by Parlianent
by law to be institutions of national inportance.

65. Uni on agencies and institutions for \026
(a) prof essi onal, vocational or technical training, including the
training of police officers; or

(b) the pronotion of special studies or research; or
(c) scientific or technical assistance in the investigation or
detection of crinme.

66. Co-ordi nation and determi nati on-of standards in institutions for
hi gher education or research and scientific and technical education

LIST Il \026 STATE LIST
11. Educati on including universities, subject to the provisions of
Entries 63, 64, 65 and 66 of List I and Entry 25 of /List III.

(This Entry was del eted by Forty-second Anendment Act)
32. I ncorporation, regulation and windi ng up of corporation, other than
those specified in List I, and universities; unincorporated trading,
literary, scientific, religious and other societies and associations;
co-operative societies.

LIST I'l'l 1026 CONCURRENT LI ST

25. Educati on, including technical education, nedical education and
uni versities, subject to the provisions of entries 63, 64, 65 and 66

of List |; vocational and technical training of |abour

The Constitution (Forty-second Anendnent) Act, 1976 which cane
into force on 3.1.1977 omtted Entry 11 fromList Il ‘and transferred that
subject to be conbined with Entry 25 of List IIlI.

9. The foundation for a federal set up for the nation was laid in the
CGovernment of India Act, 1935. Though in every respect the distribution of
| egi sl ati ve power between the Union and the States as envisaged in the 1935
Act has not been adopted in the Constitution but the basic framework is

same. It will be seen that Entry 17 in List Il of Seventh Schedule in
CGovernment of India Act specifically provided for Universities and the same

is now part of Entry 32 in List Il of the Seventh Schedul e of the
Constitution. Entries 17 and 33 of List Il of Governnent of India Act have
been conbi ned and nade one conposite entry (Entry 32) in List Il of the

Sevent h Schedul e of the Constitution
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10. How t he word "Universities" occurring as a legislative head in the
Seventh Schedul e should be interpreted, one has to |look to the |egislative
practice regarding interpretation of Constitutional entries. For this purpose,
it will be useful to refer to some well-known deci sions.

In South Carolina v. United States, (1905) 199 US 437, the principle
was stated as under

"To determ ne the extent of the grants of power,
we nust, therefore, place ourselves in the position of the
men who framed and adopted the Constitution, and
i nqui re what they nust have understood to be the
nmeani ng and scope of those grants."

In Ex parte Grossman, (1925) 267 US 87, the U S. Suprene Court
observed that the language of the Constitution cannot be interpreted safely
except by reference to the common law and to British institutions as they
were when the-instrunent was franed and adopt ed. In Croft v. Dunphy,
1933 AC 156, it was held as under
"When a power is conferredto | egislate on a
particular topic it is inportant, in deternining the scope
of the power, to have regard to what is ordinarily treated
as enbraced within that topic in |legislative practice and
particularly in the legislative practice of the State which
has conferred the power. Thus in considering what n ght
be appropriately and legitinmately enacted in-relation to
“bankruptcy and insolvency" it was considered rel evant
to discuss the usual contents of “bankruptcy statutes."”

Simlarly, in Wallace Brothers and Co. Ltd. v. Conmi ssioner of
| ncome-tax, Bombay, AIR 1948 PC 118, the Judicial Commttee observed
that where Parlianent has conferred a power to legislate on a particular topic
it is permssible and inportant in determ ning the scope and neani ng of the
power to have regard to what is ordinarily treated as enbraced within that
topic in the legislative practice/of the United Kingdom The object is to
ascertain the general conception involved in the words in the enabling Act.

11. In Constitutional Law of |ndia by Seervai, the |earned author has said
in para 2.12 (3rd ed.) that the golden rule of interpretation is that words
shoul d be read in their ordinary, natural and grammati cal neaning subject to
the rider that in construing words in a Constitution conferring |egislative
power the nost |iberal construction should be put upon the words so that

they may have effect in their w dest anplitude. Thisis subject to certain
exceptions and a restricted neaning may be given to words if it is necessary
to prevent a conflict between two exclusive entries.

12. The framers of the Constitution having adopted (wth sone

nodi fication) the legislative entries on Universities fromthe Governnent of
India Act, 1935 made by the British Parliament, the full content and
anplitude of the entry can be conprehended by exam niing how a University

i s understood and what is its concept in U K and U S.A whose pattern was
followed in several matters and which the founding fathers had in their

m nd.

13. In Vol unme 15 Hal sbury’s Laws of England (Fourth ed. Reissue) what
is a University and how it is incorporated is described as under

Para 256. CGener al . A university is the whol e body of teachers and
schol ars engaged, at a particular place, in giving and

receiving instruction in the higher branches of | earning;

such persons associ ated together as a society or corporate

body, with definite organization and acknow edged

powers and privil eges (especially that of conferring
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degrees), and formng an institution for the pronotion of
education in the higher or nore inportant branches of

| earning; also, the colleges, buildings and other property
bel onging to such a body. Although the institutions to

which it refers are readily identifiable, precise and
accurate definition is difficult. The essential feature of a
university seens to be that it was incorporated as such by
the soverei gn power.

QO her attributes of a university appear to be the
adm ssion of students fromall parts of the world, a
plurality of masters, the teaching of one at |east of the
hi gher faculties, nanely theol ogy, |aw or phil osophy
(which in sone definitions are regarded as identical) and
medi ci ne, provision for-residence and the right to confer
degrees, but possession of these attributes will not make
an institution a university in the absence of any express
i ntentioon of the sovereign power to nake it one. A

university involvesthe relation of tutor and pupil; it is
charged wi th the supervision-and upbringing of the pupi
under tuition. Incorporation was anciently effected by

papal grant or charter, and |later by royal charter or Act of
Parl i ament.

The practice adopted in the case of the nobst recent
foundations is to incorporate the university by roya
charter, to which there is annexed a schedul e contai ni ng
the original statutes of the university, and thereafter to
obtain the passing of ‘a |local Act of Parliament vesting in
the university the property and liabilities of any
institution which it replaces and naki ng other necessary
provi si ons.

A copy of any application for a charter for the
foundati on of any college or university which is referred
by the Queen in Council for the report of a commttee of
the Privy Council nmust be laid before Parlianent,
together with a copy of the draft charter, for not |ess than
30 days before the committee reports upon it.

In 15A Anerican Jurisprudence 2d "University" has been defined as
under :
Para 1. Definitions.
Properly speaking, a "university" is an aggregation
or union of colleges. It is an institution in which the
education inmparted is universal, enbraci ng many
branches, such as the arts, sciences, and all manner of
hi gher | earning, and which possesses the power to confer
degrees indicating proficiency in the branches taught.

The word "col |l ege" has been said to be enpl oyed

inthe United States to indicate an institution of |earning,
havi ng corporate powers, and possessing the right to
confer degrees, and which, with reference to its
educational work, consists of the trustees, teachers, and
schol ars, all of whom nake up the menbership of the

coll ege and represent its active work. The term "coll ege"
may al so be used to indicate a building, or group of
bui | di ngs, in which scholars are housed, fed, instructed,
and governed while qualifying for university degrees,

whet her the university includes a number of colleges or a
single college. 1In a broad sense, the ternms "coll ege" and
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"university" convey the sane idea, differing only in
grade, with each indicating an institution of |earning
consi sting of trustees, teachers, and schol ars as naking
up its nenbership and representing its active work, or an
institution engaged in inparting know edge to resident
students and possessing the right to confer degrees.

In the footnote to this paragraph reference is nade to a decision which
has sonme kind of simlarity with the case in hand and the footnote reads as
under

A school offering correspondence courses in

prof essi onal and ot her educati onal subjects, sending
student s textbooks and l'essons to study, giving

exam nati ons based t hereon, and awardi ng di pl onas or
degrees, but having no entrance requirenents, resident

students, library, |aboratory, or faculty, is not a
university. Branchv Federal Trade Com (CA7) 141 F2d
31)

In the New Encycl opedi'a Britannica (15th ed) "University" has been
descri bed as under :

(Page 165) University, institution of higher education, usually
conprising a liberal arts and sciences coll ege and
graduat e and professional schools and having the
authority to confer degrees in various fields of study.

\ 005\ 005\-005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005
\ 005\ 005\ 005\ 005\ 005

\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005
\ 005\ 005

(Page 186) Uni versities and students | ooked toward ways of
creating opportunities for a satisfying career outside
traditional roles for graduates .in schol arship, teaching,

and the professions. The university’'s basic traditiona
functions renmai n unchanged \ 026 enabling students to

learn fromtheir cultural heritage, helping themto

realize their intellectual and creative abilities, and
encouragi ng themto become humane and responsible

peopl e. The university expands know edge across the

entire spectrumof disciplines, and it can add to the

under st andi ng and enjoynent of life. It continues to

be needed for imaginative solutions to the probl ens of

soci ety.

14. Shortly after independence on 4.11.1948 the Governnent of |ndia

constituted a Conmm ssion known as "University Educati on Conm ssi on" of

which Dr. S. Radhakri shnan was the Chairman. Dr. Tara Chand, former

Vi ce- Chancel | or, Allahabad University, Dr. Zakir Hussain, Vice-Chancell or
Aligarh MuslimUniversity, Dr. A Lakshmanaswam Mudaliar, Vice-

Chancel | or, Madras University, Dr. Meghnad Saha, Dean, Faculty of

Science, Calcutta University and 5 other eminent personalities in the field of
education were its nenbers. The Conmi ssion gave a very |ong and

exhaustive report. Chapter Il of the report deals with the ains of University
education and Para 2 of Part | is illustrative and the sanme is being

repr oduced bel ow :

"2. Universities as the Organs of Civilization \026 He
i ndeed nust be blind who does not see that, mghty as are
the political changes, far deeper are the fundanental
guestions which will be decided by what happens in the
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universities. Everything is being brought to the test of
reason, venerabl e theol ogies, ancient politica
institutions, time-honoured social arrangenments, a
thousand things which a generation ago | ooked as fixed

as the hills. If Indiais to confront the confusion of our
time, she must turn for guidance, not to those who are

lost in the nmere exigencies of the passing hour, but to her
nmen of letters, and nen of science, to her poets and
artists, to her discoverers and inventors. These
intellectual pioneers of civilization are to be found and
trained in the universities, which are the sanctuaries of
the inner life of the nation.”

In the introductory paragraph of Chapter |V dealing with standards of
teaching, the Comm ssion recorded its views in the followi ng words :
The need for Hi gh Standards.

Introduction - It is the primary duty of a university to
mai nt ai.n the hi ghest standards of its teaching and

exam nations. ~ A university is a place of higher education
where the personality and capacities of the students are
devel oped to the utnost by teachers who shoul d

thensel ves be at work at the frontiers of know edge in
their respective fields. The success of a university is to
be judged as nmuch by the type of graduate it turns out as
by the ambunt and qual ity of research contributed by its
teachers and research students. |t nust be clearly
recogni zed that there is no conflict involved between the
twofol d function of a university to educate its menbers
and to advance the frontiers of know edge \026 the two
functions are, in fact, conplenmentary. Unl ess hi.gh
standards of teaching and exam nations are nai ntained,
research will suffer, since research can continue
uninterruptedly only if there is a regular supply of
graduates well prepared by general education for
speci ali zed research work. On the other hand, if research

is neglected by teachers, their teaching will lack vitality
and will rapidly becone stale. A'degree nust always be

what a university makes it by the kind of teaching it
imparts and the type of intellectual and social life it
provides for its menbers. |f our universities are to be the

makers of future |eaders of thought and action in-the
country, as they should be, our degrees nust connote a
hi gh standard of scholarly achi evenent in our graduates.

The Conmi ssion noted that many of the Universities did not conpare
favourably with the best of British and Anerican universities i'n respect of
their teaching and exam nation standards. Unl ess highest standards of
teaching in the Universities are ensured, the degree given by themw Il not
conmand recognition and respect. The Conmi ssi on observed

"\ 005\ 005\ 005Qur uni versities should maintain the acadenic
character of their work on a |l evel recognized as adequate
by the universities of other countries. Uni versities are
our national institutions, and to keep up our nationa
prestige, our degrees nust be such as to command

i nternational recognition\005\005\005"

15. The Government of India constituted a Conmittee in Decenmber, 1961

to consider broadly the organizational structure of the Universities in India
and to prepare the outline of a "Mddel Act" suited to their role and functions
of which Dr. D.S. Kothari, Chairman, UGC was the Chairnman and severa

ot her persons who were either Vice-Chancellors of Universities or were
connected with the field of education were nenbers. In the concl udi ng

part of the First Chapter, the Committee noted as under
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"\ 005\ 005 The function of the university is not only to
preserve, dissem nate and advance know edge but also to
furnish intellectual |eadership and noral tone to society.
No | ess inportant is the role of universities in pronoting
nati onal integration and a common culture, and in
bringi ng about the social transfornation that is desired.
Finally, universities have also to provide trained
personnel to advance the country’'s prosperity by making
full use of nodern know edge. The organi zati ona

pattern must enable the universities to achieve these

obj ectives."

These reports prepared by nost |earned and em nent educationists in
post independence era highlight the primary function of the Universities viz.
teachi ng and research and to provide trained and qualified personnel for the
progress of the nation

16. Though i ncorporationof a University as a legislative head is a State
subject (Entry 32 List Il) but basically University is an institution for higher
education and research. Entry 66 of List | is coordination and determ nation

of standards in institutions for higher education or research and scientific
and technical institutions. There can thus be a clash between the powers of

the State and that ‘of the Union. The interplay of various entries in this
regard in the three lists of the Seventh Schedule and the real inport of Entry
66 of List | have been examined in several decisions of this Court. In

Gujarat University v. Shri Krishna AR 1963 SC 703, a decision by a
Constitution Bench rendered prior to Forty-second Anendnent when Entry

11 of List Il was in existence, it was held that ltem No.63 to 66 of List | are
carved out of the subject of education and in respect of these itens the

power to legislate is vested exclusively in the Parlianent. The use of the
expression "subject to" initem1l1l of List 11 of the Seventh Schedule clearly
indi cates that the legislation in respect of excluded matters cannot be
undertaken by the State Legislatures. In para 23, the Court held as under

"\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005 ‘Power of the State to legislate in
respect of education including Universities nust to the

extent to which it is entrusted to the Union Parlianent,

whet her such power is exercised or not, be deened to

be restricted. |If a subject of legislation is covered by

items 63 to 66 even if it otherwise falls within the |arger

field of "education including Universities" power to

| egislate on that subject nust lie with the Parliament.

\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005
\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005. Item 11 of List Il and item 66 of
List | nmust be harnoniously construed. The two entries

undoubt edly overlap; but to the extent of overlapping,

the power conferred by item66 List | nust prevail over

the power of the State under item 11 of List Il. Itis

mani fest that the excluded heads deal primarily with

education in institutions of national or specia

i mportance and institutions of higher education

i ncl udi ng research, sciences, technol ogy and vocationa

training of |abour.

The foll owi ng observations in paras 24 and 25 highlight the
supremacy of |egislation made by the Parlianment with reference to Entry 66:
" 24. \ 005\ 005\ 005\ 005\ 005 The validity of the State |egislation
on University education and as regards the education in
technical and scientific institutions not falling within
Entry 64 of List | would have to be judged having regard
to whether it inmpinges on the field reserved for the Union
under Entry 66. In other words, the validity of State
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| egi sl ati on woul d depend upon whether it prejudicially
affects co-ordination and determ nati on of standards, but

not upon the existence of sone definite Union |egislation
directed to achieve that purpose. |If there be Union

| egislation in respect of co-ordination and determ nation

of standards, that woul d have paramountcy over the State
law by virtue of the first part of Ar.254(1); even if that
power be not exercised by the Union Parlianent the

rel evant |egislative entries being in the exclusive lists, a

State law trenching upon the Union field would still be
i nvalid.
25. \ 005\ 005\ 005\ 005\ 005\ 005\ 005 Item No.66 is a |legislative head

and in interpreting it, unless it is expressly or of necessity
found conditioned by the words used therein, a narrow or
restricted interpretation will not be put upon the
generality of the words. Power-to |legislate on a subject
shoul d normal |y be held to extend to all ancillary or
subsidiary matters which can fairly and reasonably be

said to be conmprehended in that subject. Again there is

not hing eitherin item 66 or el sewhere in the Constitution
whi ch supports the submission”that the expression "co-

ordi nati on" nust neanin the context in which it is used
nerely evaluation, co-ordination in its norma

connot ati on neans harnoni sing or bringing into proper
relation in which all’ the things co-ordinated participate in
a common pattern of action. The power to co-ordinate,
therefore, is not nerely power to evaluate, it is a power to
harnoni se or secure relationship for concerted action.

The power conferred by item 66 List | is not conditioned

by the existence of a state of energency or unequa

standards calling for the exercise of the power."

17. The sane question was al so exam ned in considerable detail in State
of Tam | Nadu & Anr. v. Adhi yanan Educational and Research Institute
1995 (4) SCC 104 and the conclusions drawn were summari zed in para 41 of

the reports and sub-paras (i) and (ii) thereof are being reproduced bel ow

(i) The expression ’'coordination’ used in Entry 66 of the
Uni on List of the Seventh Schedule to the
Constitution does not nerely nean evaluation. It

neans harnoni sation with a view to forge a uniform
pattern for a concerted action according to-a certain
desi gn, schene or plan of developnent. |It, therefore,
i ncl udes action not only for renoval of disparities in
standards but al so for preventing the occurrence! of
such disparities. It would, therefore, also include
power to do all things which are necessary to prevent
what woul d nake ' coordi nation’ either inpossible or
difficult. This power is absolute and unconditiona
and in the absence of the valid compelling reasons, it
must be given its full effect according to its plain and
express intention.

(ii) To the extent that the State legislation is in conflict
with the Central |egislation though the former is

purported to have been nade under Entry 25 of the

Concurrent List but in effect encroaches upon

| egi sl ation including subordinate | egislation made by

the Centre under Entry 25 of the Concurrent List or to

give effect to Entry 66 of the Union List, it would be

voi d and i noperati ve.
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18. In Gsmani a University Teachers Association v. State of Andhra
Pradesh & Anr. 1987 (4) SCC 671, the Court reiterated that it was the
exclusive responsibility of the Central Governnent to determine the
standards for higher education and the same should not be |lowered at the
hands of any particular State as it was of great imnmportance to nationa

pr ogr ess. After referring to the Constitution Bench decision in Kerala State
Electricity Board v. Indian Al um nium Co. 1976 (1) SCC 466, where it was

hel d that when an entry is in general terns in List Il and part of that entry is
in specific terns in List I, the entry in List | takes effect notw thstanding the
entry in List Il, the Court held as under in para 14 of the reports :

"14. Entry 25 List IIl relating to education including

techni cal education, nedical education and universities has
been nade subject to the power of Parlianment to |egislate
under Entries 63 to 66 of List |I. Entry 66 List | and Entry
25 List Il should, therefore, be read together. Entry 66
gi ves power to Union to see that a required standard of

hi gher education’'in the country is maintained. The
standard of Higher Education including scientific and
techni cal' shoul d not be | owered at the hands of any
particul ar State or States. Secondly, it is the exclusive
responsibility of the GCentral” Government to coordinate

and determi ne the standards for higher education. That
power includes the power to eval uate, harnonise and

secure proper relationship to any project of nationa

importance. It is needless to state that such a co-ordinate
action in higher education with proper standards, is of
par amount i nmportance to national progress. It is inthis

national interest, the legislative field in regard to
"education’” has been distributed between List | and List 111
of the Seventh Schedul e. "

19. The interplay of Entry 66 List | and Entry 25 List Ill was again
exam ned by a Constitution Bench'in Dr. Preeti Srivastava & Anr. v. State of
MP. & Os. 1999 (7) SCC 120 in the context of |owering of standards by

the State for admission to a Post (Graduate course in a Mdical College and it
was held that the State cannot while controlling education in the State

i mpi nge on standards in institutions for higher education because this is
exclusively within the purview of the Union Governnent. VWil e

consi dering the questi on whet her norns for adm ssion have any connection
with the standards of education and that they are only covered by Entry 25

of List Ill, it was observed that any |owering of the norns of adn ssion does
have an adverse effect on the standards of education in the institutions of
hi gher educati on. The standard of education in-an institution depends on

various factors like, (i) the caliber of teaching staff; (ii) a proper syllabus
desi gned to achieve high | evel of education in a given span of time; (iii) the
student-teacher ratio; (iv) equipnment and | aboratory facilities; (v) caliber of
the students admtted; (vi) adequate accommpdation in-the institution; (vii)
the standard of exam nations held including the manner in which the papers

are set and exanmined; and (viii) the evaluation of practical exam nations
done. It was pointed out that education involves a continuous interaction

bet ween t he teachers and the students. The base of teaching, the level to

whi ch teaching can rise and the benefit which the students ultimtely receive
depends as much on the caliber of the students as on the caliber of the
teachers and the availability of adequate infrastructural facilities.

20. The consistent and settled view of this Court, therefore, is that in spite
of incorporation of Universities as a |legislative head being in the State List,
the whol e gamut of the University which will include teaching, quality of
education being inparted, curriculum standard of exam nation and

eval uation and al so research activity being carried on will not come within

the purview of the State | egislature on account of a specific Entry on co-
ordination and determination of standards in institutions for higher education
or research and scientific and technical education being in the Union List
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for which the Parlianment alone is conpetent. It is the responsibility of the
Parlianment to ensure that proper standards are naintained in institutions for
hi gher education or research throughout the country and also uniformty in
standards i s maintai ned.

21. In order to achieve the aforesaid purpose, the Parliament has enacted
the University Grants Conmi ssion Act. First para of the Statenent of

hj ects and Reasons of the University Grants Conmi ssion Act, 1956 (for

short "UGC Act") is illustrative and consequently it is being reproduced

bel ow :

"The Constitution of India vests Parliament with
exclusive authority in regard to 'co-ordination and
determ nation of standards in institutions for higher
education or research and scientific and technica
institutions’. It is obvious that neither co-ordination nor
determ nati on of standards is possible unless the Centra
CGover nrent. has sone voice in the determ nation of
st andar ds ‘of teaching and examination in Universities,
both old ‘and new.~ It is also necessary to ensure that the
avai | abl e resources are utilized to the best possible effect.
The probl em has become nore acute recently on account
of the tendency to multiply Universities. The need for a
properly constituted Conm ssion for determ ning and
allocating to Universities funds nade available by the
Central Covernnent has al so beconme nore urgent on this
account .

In the second para it is-said that the Conmi ssion will also have the
power to recommrend to any University the measures necessary for the
reformand i nmprovenent of University education and to advise the
Uni versity concerned upon the action to be taken for the purpose of
i mpl ementi ng such recomendati on. The Conmission will act as an expert
body to advise the Central CGovernnent on problens connected with the co-
ordination of facilities and maintenance of standards in Universities.

22. The preanble of the UGC Act says - an Act to nmake provision for the
coordi nation and determ nation of standards in Universities and for that
purpose to establish a University Grants Comm ssion. ~Section 2(f) of this
Act defines a University and it neans a University established or

i ncorporated by or under a Central Act, a Provincial Act or a State Act, and
i ncl udes any such institution as may, in consultation with the University
concerned, be recognized by the Conmi ssion in accordance with the

regul ations made in this behalf under this Act. Clause 12 provides that it
shal |l be the general duty of the Conmission to take, in consultation with the
Universities or other bodies concerned, all such steps as it may think fit for
the pronotion and co-ordination of University education and determ nation

and mai ntenance of standards of teaching, examwination and research in
Universities, and for the purpose of its functions under the Act, the

Conmi ssion may do all such acts enunerated in sub-sections (a) to (j)

t her eof . Sections 22 and 23 are inportant and are being reproduced below

22. Ri ght to confer degrees - (1) The right of conferring or
granti ng degree shall be exercised only by a University
establ i shed or incorporated by or under a Central Act, a

Provincial Act or a State Act or an institution deened to be a
University under section 3 or an institution specially

enpowered by an Act of Parliament to confer or grant

degr ees.

(2) Save as provided in sub-section (1), no person or authority
shal |l confer, or grant, or hold hinmself or itself out as entitled
to confer or grant any degree.

(3) For the purpose of this section, "degree’ neans any such
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degree as may, with the previous approval of the Centra
Covernment, be specified in this behalf by the Conmi ssion
by notification in the Oficial CGazette."

23. Prohi bition of the use of the word "University" in certain
cases. \026 No institution, whether a corporate body or not,

other than a University established or incorporated by or

under a Central Act, a Provincial Act or a State Act shall be
entitled to have the word "University" associated with its

nane in any manner what soever:

Provided that nothing in this section shall, for a period
of two years fromthe comencenent of this Act, apply to
an institution which i mediately before such
conmencenent, had the word "University" associated with
its nane.

23. It is inmportant to note that in view of Section 22 of UGC Act, the right
of conferring or granting degree can be exercised only by University or an
institution deened to be University under Section 3 of the aforesaid Act or
institution especially enmpowered by an Act of Parlianent to confer or grant

degr ees. VWhat is a "degree" and what it connotes is not given in the UGC

Act but the meaning of the word as given in dictionaries and standard books

i s as under

Webster’s Third New . Atitle conferred upon students by a coll ege,
International Dictionary uni versity, or professional school upon

conpl etion of a unified programme of

study carrying a specified m nimum of

credits, passing of certain exam nations,

and often conpletion of a thesis or other

i ndependent research project.

2. A grade or class of nenbership attained in
aritualistic order or society denoting a
stage of proficiency often after a set ordea
or exam nation.

Wharton’ s Law Lexicon : The state of a person, as to be a barrister-at-Iaw,
or to be a Bachelor or Master of Arts of a
Uni versity.

Chanbers’s Twentieth : A mark of distinction conferred by universities,
Century Dictionary whet her earned by exam nation or granted as a
mar k of  honour.

P. Ranmanat ha Ai yar : A mark of distinction conferred upon a student
Law Lexi con (2nd Ed) for proficiency in sone art or science; University
di pl oma of specified proficiency.

Encycl opedi a Ameri cana

"DEGREE" - the title conferred by a college or
university, signifying that a certain step or grade has been
attained in an area of learning. The award of a dipl oma
conferring the bachelor’s degree nmarks conpl eti on of
under graduate study. The naster’s and doctor’s degrees
reward graduate study. O her degrees constitute
evi dence of preparation for professional work \026 the M D
(doctor of nedicine) for exanple.

In the 20th century, however, the MA is granted in
American universities and in those of England and the
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Conmmonweal th of Nations (apart from Oxford and

Canbri dge) on the basis of study beyond the B. A and

the presentation (usually) of a thesis. An exception is
Scotl and, where the M A has been the first degree
conferred in all six universities ever since their founding.
The bachel or of phil osophy and bachel or of letters

degrees are given for work beyond the M A

The New Encycl opedi a Britannica

"Degree" \026 in education, any of several titles
conferred by colleges and universities to indicate the
extent of acadenic achi evenent. The hierarchy of
degrees, dating fromthe 13th century, once resenbled the
nmedi eval guild system In the United States and G eat
Britain, the nodern gradation of academ c degrees is
usual |y bachel or (or baccal aureate), master, and doctor.
Wth some exceptions, internedi ate degrees, such as
t hose of bachel or and master, have been abandoned in the
uni versities of continental Europe.

A degree conferred by a University is a proof of the fact that a person
has studied a course of a particular higher Ievel and has successfully passed
the examnation certifying his proficiency.in the said subject of study to such
level. 1In the case of a Doctorate degree, it certifies that the holder of the
degree has attained a high |l evel of know edge and study in the concerned
subj ect by doing sone original research work. A University degree confers
a kind of a status upon a personlike a graduate or a post-graduate. Those
who have done research work and have obtained a Ph.D., D.Lit., or D. Sc.
degree becone entitled to wite the word "Doctor" before their nanme and
conmand certain anpbunt of respect in society as educated and
know edgeabl e persons. That apart the principal advantage of holding a
University degree is in the matter of enploynent, where a mini num
qualification like a graduate, post-graduate or a professional degree froma
recogni zed institute is prescribed. Even for those who do not want to take
up a job and want to remain in private profession |ike a doctor or |awer,
registration with Medical Council or Bar Council is necessary for which
purpose a degree in nedicine or law, as the case may be, froman institution
recogni zed by the said bodies is essential. An acadenic degree is, therefore,
of great significance and value for the hol der thereof and goes a long way in
shaping his future. The interest of society also requires that the hol der of an
academ ¢ degree nust possess the requisite proficiency and expertise in the
subj ect which the degree certifies.

24. Mere conferment of degree is not enough. What is necessary is that
the degree should be recognized. It is for this purpose that the/right to
confer degree has been given under Section 22 of UGC Act only to a

Uni versity established or incorporated by or under a Central Act, Provincia
Act or State Act or an institution deenmed to be a University under Section 3
or an institution specially enmpowered by an Act of “Parlianent to confer or
grant degrees. Sub-section (3) of this Section provides that "degree" means
any such degree as may, with the previous approval of the Centra

Covernment, be specified in this behalf by the Comm ssion by notification
inthe Oficial Gazette. The value and inportance of such degrees which are
recogni zed by Governnent was pointed out by a Constitution Bench in

Azeez Basha v. Union of India AIR 1968 SC 662.

25. Havi ng seen what is the concept of a University and what is the value
of a degree awarded by it, the Scheme and the provisions of the inpugned
Act may now be exam ned. The Preanble of the Act says that it is an Act

to provide for establishnent of self financed private Universities for

i mparting H gher Education and to regulate their functions and for natters
connected therewith or incidental thereto. Some of the provisions of the
Act which have a bearing on the controversy involved are being reproduced
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bel ow :
Section 2. In this Adhiniyam unless the context otherw se requires -

(a) "Ordi nance" neans an Ordi nance of the
Uni versity;

(b) "Sponsoring Body" in relation to a University neans-
(i) a Society registered under the Madhya Pradesh
Soci eti es Registrikaran Adhiniyam 1973 (No. 44 of
1973)

(ii) any Public Trust; or
(iii) a Company registered under Section 25 of the
Conpani es Act, 1956 (No. 1 of 1956);

(c) "Statute" neans a Statute of the University;

(d) "University" means a University established under sub-
section (1) of Section 5.

3. The objects of the University shall be -
1. to provide instructions, teaching and training in Hi gher

Educati on and make provisions for research,
advancenent and di ssemnati on of know edge;

2. to create higher levels of intellectual abilities;

3. to establish state of the art facilities for education and
training;

4. to carry out teaching and research and offer continuing
educati on programmes;

5 to create centres of excellence for research and

déveloannt and for sharing know edge and its
application;

6. to provide consultancy to the industry and public

or gani zati ons;

7. to establish main canpus in-Chhattisgarh and to have
study centres at different places in India and other

countri es;

8. to establish exam nation centres;

9. to institute degrees, diplomas, certificates and other

academ c distinctions on the basis of exam nation, or any
ot her nmethod of eval uation

10. to pursue any other objective as nmay be approved by the
State Covernnent;
11. to ensure that the standard of the degrees, diplonas,

certificates and other acadeni c distinctions are not | ower
than those laid down by Al CTE/ NCTE/ UGC MClI and
Phar macy Council etc;

4, (1) An application containing the Project Report to establish
A University for carrying out any or all of the objects

enunerated in section 3 of this Adhiniyam shall be nade

to the State Governnent by the Sponsoring Body al ong

with such fee as may be prescribed.

(2) The Project Report shall contain the follow ng
particul ars, nanely --

(a) the objects of the University along with the details
of the Sponsoring Body;

(b) the extent and the status of the University and the
avai lability of |and;

(c) the nature and the type of programmes of study

and research to be undertaken in the University
during a period not less than the next five years;
(d) the nature of faculties, courses of study and
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research proposed to be started,;

(e) the canpus devel opnent such as buil di ng,

equi prent and structural anenities;

(f) the phased outlays of capital expenditure for a
period not |ess than the next five years;

(9) the itemw se recurring expenditure, sources of
finance and estinated expenditure for each

st udent;

(h) the schene for nobilizing resources and the cost

of capital thereto and the manner of repaynments to
the Sponsoring Body and ot her sources;

(1) the schene for the generation of funds internally
through the recovery of fee from students,

revenues anticipated from consul tancy and ot her
activities relating to the objects of the University,
and ot her anti ci pated i ncones;

() the details of expenditure on unit cost and the
ext ent of concessions or rebates in fee or freeship
and schol arship for students belonging to the
Schedul ed Tri bes and Schedul ed Castes, bel onging

to econom cally weaker sections, in l'ieu of |and
grants if any, fromthe State Governnent, subject

to the condition that the nunmber of students getting
concessions and freeshi ps or schol arshi ps shall not
be I ess than twenty two and one half percent of the
total nunber of seats. The proposed fee structure
shall also indicate the rationale for the varying
rates of fee that woul d be | evied on non resident

I ndi ans and students of other nationalities;

(k) the years of experience and expertise in the
concerned disciplines at the command of the
Sponsoring Body as well as the financial

resour ces;
(1) the systemto select students for adnmission to the
courses of study at the University;

(m such other details as may be prescribed by rules

franmed under this Adhiniyam

(3) The State CGovernnent, on recei pt of the Project Report
shal | nmake such enquiry as it nmay deemnecessary within forty
five days fromthe date of subm ssion of the Project Report.

(4) If the State Governnent is satisfied with the proposal to
establish the University, it may, subject to such conditions as
may be specified, accord the sanction for the sane.

5. (1) The State Government may by notification in the Gazette
establish a University by such nane and with such
jurisdiction and | ocation of canpus as nay be specified
therein having regard to -
(a) the desirability to establish a University;
(b) recogni tion or authorization as may be required
under any other law for the time being in force to
conduct the syllabus and to grant degrees or
di pl omas or awards.

(2) Every notification i ssued under sub-section (1) shall be
laid on the table of the Legislative Assenbly.

6. (1) Every University established under sub-section (1) of
section 5 shall be a body corporate by the nane notified

under the said section having perpetual succession and a

conmon seal, and may sue and be sued by the said nane.
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(2) the University established under sub-section (1) of
section 5 may, with the prior approval of the State
CGovernment, affiliate any College or other institution or
set up nore than one campus.”

Section 9 provides that the University shall not be entitled to receive
any grant or other financial assistance fromthe Central CGovernnent, State
Covernment or any other authority except for meeting any anmount towards
the fee payabl e by students bel onging to socially di sadvantaged or weaker
sections of society or for conducting any study for research purposes, etc.

26. Section 3 of the Act enunerates the objects of the University. Sub-
section (1) of Section 4 provides that an application containing the Project
Report to establish a University for carrying out any or all of the objects
enunerated in Section 3 of the Act shall be nmade to the State Governnent

by the sponsoring body. Sub-section (2) of Section 4 provides that the

Proj ect Report shall contain the particul ars which have been enunerated

fromclauses (a) to (m in the said Sub-section. The Project Report is to
nerely indicate the availability of the land and al so the details of the Schene
for mobilization of resources and generation of funds. The Project Report is

in the nature of a proposal where some details have to be furnished
regarding the type of courses of study and research to be undertaken in the
University during the period not |ess than next five years, the nature of
faculty and courses of study proposed to be started, the canmpus devel opnent
such as buil ding, equipnment and structural anmenities proposed to be made

and phased outl ays of the capital expenditure for a period not |ess than next
five years. Sub-section (3) says that the State Governnent on receipt of the
Project Report shall make such enquiry as it may deem necessary within 45
days fromthe date of subm ssion of the Project Report. Sub-section (4)
says that if the State Governnent is satisfied with the proposal to establish
the University, it may, subject to such conditions as may be specified, accord
sanction for the sane. Ther ef ore,” the requirenent of Section 4 is

subm ssi on of an application containing Project Report which will nerely
indicate availability of |land and sone proposals and schenes for generation
of funds and nobilization of resources and al so proposal for devel opnent of
buil ding etc. and courses of study proposed to be started. It is this Project
Report which nerely contains sone proposals and schenes for future

i mpl enentati on which is accorded sanction by the State Governnent.

Thereafter comes Section 5 which says that the State Governnment may by
notification in the Gazette establish a University by such name and with

such jurisdiction and | ocation of canpus, as nmay be specified therein having
regard to the desirability to establish a University. The effect of these
provisions is that a Project Report on paper only, which will nerely be a
proposal or a schene for doing something in future, will be notified as a
University by issuing a notification to that effect in the Gazette. Sub-
section (1) of Section 6 confers some kind of a juristic personality on the
University so created by notification in the Gazette which in substance and
reality is a Project Report by saying that the University so established shal
be a body corporate by the nanme notified having perpetual succession and a
conmon seal and may sue and be sued by the said name. Sub- section (2)

of Section 6 confers a very wide power on the University so created to
affiliate any college or other institutions or set up nore than one canpus
with the approval of the State Governnent.

27. The State Legislature is undoubtedly enpowered to | egislate and
make an enactnent for incorporation and establishnent of Universities in
view of Entry 32 of List Il and Entry 25 of List III. The "University" as a

topic of legislation has not been introduced for the first time in the Seventh
Schedul e of the Constitution but was already there in the Governnent of

India Act, where Entry 13 of List | related to Banaras H ndu University and
Al'igarh Muslim University and Entry 17 of List Il was education including
Universities other than those specified in Entry 13 of List I. The framers of
the Constitution had the same concept of "University" in their mnd as was
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there in the Governnent of India Act when they made the relevant entries in
the Seventh Schedul e of the Constitution. Keeping in view the principles of

| egi sl ative practice, the word "University" should be given the sane

nmeaning as it was generally understood at the relevant time having due

regard to what is ordinarily treated as enbraced within that topic or subject.

28. As shown earlier, University is a whole body of teachers and schol ars
engaged at a particular place in giving and receiving instructions in higher
branches of |earning; and as such persons associ ated together as a society or
corporate body, with definite organizati on and acknow edged powers and
privileges and form ng an institution for promotion of education in higher or
nore i nmportant branches of |earning and al so the coll eges, building and

ot her property belongi ng to such body. her necessary attributes of
University are plurality of teachers teaching nore than one higher faculties
and other facilities for inparting instructions and research, provision for

resi dence and nust have certain standard of instructions providing for

graduate and post-graduate |evels of study. |t pre-supposes existence of a
canpus, classroons, |ecture theatres, libraries, |aboratories, offices, besides
sone pl aygrounds and al so sport facility for overall devel opnent of

personal ity of the students. However, under the provisions of the inpugned
Act, a proposal which is on paper and nerely gives sonme kind of a plan or
schenme to be done in future is notified as a University. Wen the

Constitution has conferred power on the State to | egislate on incorporation

of University, any Act providing for establishnent of the University nust

make such provisions that only an institution in the sense of University as it
is generally understood with all the infrastructural facilities, where teaching
and research on w de range of subjects and of a particular |evel are actually
done, acquires the status of a University. The i mpugned Act does not at al
establish a University, yet by issuing a notification conferring the |ega
status of a University to a Project Report (which.is on paper only) bestows
upon it a right to confer a degree, which right it gets by virtue of Section 22
of the UGC Act. The manner in which aUniversity is notified by issuance

of a Gazette notification under Section 5 and conferment of a juristic

personal ity under Section 6 of the Act is clearly contrary to the
constitutional schene and is not-contenplated by Article 246 of the

Consti tution.

29. The State Legislature can nmake an enactnent providing for
i ncorporation of Universities under Entry 32 of List I'l and al'so generally for
Uni versities under Entry 25 of List IIl. The subject "University" as a

| egi sl ati ve head nmust be interpreted in the same manner as it is generally or
commonl y under stood, nanely, with proper facilities for teaching of higher

| evel and continuing research activity. An enactnment which sinply clothes
a proposal submitted by a sponsoring body or the sponsoring body itself

with the juristic personality of a University soas to take advantage of
Section 22 of UGC Act and thereby acquires the right of conferring or
granti ng academ c degrees but wi thout having any infrastructure or teaching
facility for higher studies or facility for research is not contenplated by
either of these Entries. Sections 5 and 6 of the inpugned enactnent are,
therefore, wholly ultra vires being a fraud on the Constitution

30. Entry 66 which deals with co-ordination and determ nati on of

standard in institutions for higher education or research and scientific and
technical institutions is in Union List and the Parlianment alone has the

| egi sl ative conpetence to legislate on the said topic. The University Grants
Conmi ssion Act has been nmade with reference to Entry 66 (See Prem

Chand Jain v. R K. Chhabra 1984 (2) SCR 883 and Osmani a University

Teachers Association v. State of Andhra Pradesh 1987 (4) SCC 671). The

Act has been enacted to ensure that there is co-ordination and determ nation
of standards in Universities, which are institutions of higher learning, by a
body created by the Central Governnent. It is the duty and responsibility
of the University Grants Commi ssion, which is established by Section 4 of

the UGC Act, to determ ne and coordi nate the standard of teaching

curriculum and also |evel of examination in various Universities in the
country. In order to achieve the aforesaid objectives, the role of UGC
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cones at the threshold. The course of study, its nature and volune, has to
be ascertained and determ ned before the comencenment of acadenic
session. Proper standard of teaching cannot be achi eved unless there are

adequate infrastructural facilities in the canmpus like classroons, libraries,
| aboratories, well-equipped teaching staff of requisite caliber and a proper
student -teacher ratio. For this purpose, the Central CGovernnent has made a

nunber of Rules in exercise of powers conferred by Section 25 of UGC Act

and the Conmi ssion has al so nade Regul ations in exercise of power

conferred by Section 26 of the UGC Act and to nention a few, UGC

I nspection of Universities Rules, 1960, UGC Regul ati ons 1985 regardi ng the
M ni mum St andards of Instructions for the Gant of the First Degree, UGC
Regul ati ons, 1991 regarding M nimm Qualifications for Appointnment of
Teachers in Universities and Col |l eges, etc. The UGC with the approval of
the Central Governnment and exercising power under Section 22(3) of the

UGC Act has issued a schedul e of degrees which nay be awarded by the
Universities. The inpugned Act which enabl es a proposal on paper only to

be notified as a University and thereby conferring the power upon such

Uni versity under Section 22 of the UGC Act to confer degrees has the effect
of completely stultifying the functioning of the University Grants

Comm ssion in so far as these Universities are concerned. Such

i ncorporation-of a University makes it inpossible for the UGC to performits
duties and responsibilities of ensuring co-ordination and determnation of
standards. |In absence of any canpus and other infrastructural facilities, the
UGC cannot take any neasures whatsoever to ensure a proper syllabus, |eve

of teaching, standard of exam nation and eval uation of academ c

achi evenent of the students or even to ensure that the students have
undergone the course of study for the prescribed period before the degree is
awarded to them

31. The inter se evaluation of nerit of candidates is often required to be
done whil e maki ng sel ection for sone higher or specialized course of study
or in the matter of enploynent. One of the inportant functions to be

performed by the UGC is co-ordinati on and determ nation of standards in
institutions for higher education so that sone kind of uniformity is
mai ntained in | evel of teaching and exam nation and al so award of degrees

by various Universities. The i nmpugned enact nment, however, enables a
sponsori ng body, w thout having any kind of teaching facility to award
degr ees. In view of clauses (8) and (9) of Section 3 of the Act, a University

can be established only to establish exam nation centres or just to institute
degrees, diplomas, certificates and other academn c distinctions on the basis
of exam nation or any other nethod of eval uati on anywhere and w thout any
pre-determ ned standards. The possibility that such Universities which
award degrees without having any teaching facility and w thout inparting

any education will do so only for the purpose of naking noney is wit |arge.
The fact that the amendments made in the Act in 2004 (referred to later in
par agraph 34 of the judgment) making it mandatory to create an endowrent

fund of Rs.2 crores and having provision of 15 acres of |and have been
chal | enged by many Universities speaks volunmes of their intention

Preparing a Project Report on paper is not a difficult job and any nunber of
sponsori ng bodies can be created or fornmed in order to take advantage of the
easy opportunity nade avail abl e by the inmpugned Act. Persons with

absol utely no know edge in the subject may be awarded hi gh degrees or

ot her distinctions like a Ph.D., D.Lit., or D.Sc. This is bound to create
havoc with the system of higher education in the country and would result in
nullifying the main object for which University Grants Conmi ssion has

been establi shed and woul d render many provisions of the UGC Act

unwor kabl e and oti ose.

32. Any State legislation which stultifies or sets at naught an enact nent
validly nade by Parliament would be wholly ultra vires. W are fortified in
our view by a Constitution Bench decision in R Chitralekha v. State of
Mysore AIR 1964 SC 1823 where power of the State under Entry 11 List |

(as it then existed), and Entry 25 List Ill qua Entry 66 List | cane up for
consi deration. Subba Rao, J. after quoting the follow ng passage from
Gujarat University vs. Shri Krishna AIR 1963 SC 703
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"The State has the power to prescribe the syllab

and courses of study in the institutions naned in Entry 66
(but not falling within entries 63 to 65) and as an incident
thereof it has the power to indicate the mediumin which
instruction should be inparted. But the Union

Parlianment has an overriding |egislative power to ensure
that the syllabi and courses of study prescribed and the
medi um sel ected do not inpair standards of education or
render the coordination of such standards either on an Al

I ndia or other basis inpossible or even difficult"

enunci ated the followi ng principle defining the contours of the |egislative
powers of States vis-‘-vis Union so as to steer clear of any overlap or
col l'i sion:

"This and sim | ar other passages indicate that if the | aw
made by the State by virtue of entry 11 of List Il of the
Sevent h . Schedul e to the Constitution nmakes inpossible

or difficult the exercise of the |legislative power of the
Parliament under the entry "Co-ordination and

determ nation of standards in institutions for higher
education or research and scientific and technica
institutions" reserved'to the Union, the State | aw may be
bad. This cannot obviously be deci ded on specul ative

and hypothetical reasoning. |f the inmport of the State |aw
providing for such standards on entry 66 of List |I is so
heavy or devastating as to w pe out or appreciably

abridge the central field, it may be struck down.  But that
is a question of fact to be ascertained i n each

case\ 005\ 005\ 005\ 005. . "

The whol e schene of the inpugned Act, especially the effect of
Sections 4, 5, 6 thereof and the result which it has led to in notifying as
many as 112 Universities within a short span of one year on the basis of
proposal s nade on paper with many or nost of them having al nost zero
infrastructural facilities clearly shows that the rel evant provisions of the Act
have conpletely stultified the power of the Parliament under Entry 66 to
make provision for co-ordination and determni nation of standards in
institutions for higher education |ike Universities, the provisions of the UGC
Act and al so the functioning of University Grants Comm ssion. ~ Sections 5
and 6 of the inmpugned Act are, therefore, wholly ultra vires the Constitution
of India and are liable to be struck down.

33. Dr. Dhawan, |earned senior counsel for the petitioners /in Wit Petition
No. 19 of 2004, has al so pointed out certain other-infirmties in the inpugned
Act. Section 4 provides that a University may be established for carrying

out "any or all" of the objectives enunerated in Section 3 of 'the Adhiniyam
The obj ectives nmentioned in clauses (1) to (5) are the normal objectives of a
Uni versity. However, a University cannot be established only to provide

consul tancy to the industry and public organi zations [clause (6)] or to
establish exami nation centres [clause (8)] or to institute degrees, diplonas,
certificates and other academ c distinctions on the basis of ‘exam nation or

any other nmethod of evaluation [clause (9)]. Si nce sub-section (1) of

Section 4 uses the expression "for carrying out any or all of the objects", it is
obvious that a University can be established only for any one of the

af oresai d obj ecti ves. This is clearly a col ourabl e piece of |egislation being
beyond the | egislative competence of the State | egislature as the rel evant
entries in List Il and List 11l of Seventh Schedul e of the Constitution do not

contenpl ate creation or establishnent of such kind of a University.

34. The Act was anmended by the Chhattisgarh Niji Kshetra
Vi shwavi dyal aya (St hapana Aur Viniyaman) Sansodhan Adhi ni yam 2004
(hereinafter called "the amending Act"), which was published in the Gazette
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on 17. 3. 2004. By this anmending Act sone provisions were substituted and
sonme new provisions were added. Clauses (e) and (j) inserted in Section 2
read as under

(e) “mai n campus" means the campus of the

uni versity where main office of the university is situated

and where the Vice-Chancell or and Registrar reside and

where not |less than three University Teaching

Depart nent s/ School s of studies are | ocated.

(j) "Regul atory Comm ssion" neans the Regul atory
Conmi ssi on establi shed under the Adhiniyam"

Sections 4, 5, 9 and 10 of the amending Act read as under

"4, For Sub-sections (10) and (11) of Section 3 of the
Princi pal Adhiniyam the follow ng Sub-sections shall be
substituted; namely:-

"(10) To ensure that the standard of degrees,

di pl omas, certificates and ot her academ c

di stinctions are not |ower than those |laid down by
Al CTE, NCTE, UGC, M, Pharmacy Council

and such agency/ agenci es establi shed by the

Central Governnent for regul ation of education

and the Regul atory Conm ssi on; and

(11) To pursue any other objective as may be
approved by the Regul atory Comm ssion."

5. For Sub-section (1) of Section 4 of the Principa
Adhi ni yam the follow ng Sub-sections shall be
substituted; namely :-

"(1) (a) An application containing the Project Report
to establish a university for carrying out any or al

the objectives enunerated in Section 3 of the

Adhi ni yam shal | be nade to the Regul atory

Conmi ssi on by Sponsoring Body al ongwith fee

and such formas nmay be prescribed , at |east one

year before the date fromwhich it intends to start

the university.

(b) The Sponsoring Body shall submt
alongwith its application as per (a) above,

(i) Proof of having established an Endownent
Fund of Rs.2 crore,;

(ii) Proof of being in possession of 15 acres of
land, in case the nmain canmpus is proposed to
be established

wi thin the Minicipal Corporation Lints of

Rai pur; or 25 acres of land in case the main
canpus is proposed to be established

el sewhere in the State and in addition, if the
| and has been obtained on | ease, the period

of lease should be at |east 30 years. |n case,
the Sponsoring Body does not possess the
required land, it shall furnish proof of

havi ng deposited an additional sumof Rs.2
crore in the manner prescribed.

Wthdrawal s out of this additional fund shal

be pernmitted by the Regul atory Comi ssion

for the purchase of land for the use of the
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Uni versity.

Provi ded that where the main campus of the
University is proposed to be established in a
Schedul ed Area of the State, only fifty percent of
the amounts in (i) and (ii) above need to be
deposi t ed.

(c) The Endownent Fund shall be used as
security deposit to ensure that the University
conplies with the provisions of the Adhiniyam
and functions as per the provision of the

Adhi niyam the Statues and the Act. The
Regul at ory Conmi ssion shal |l have the power to
forfeit a part of whole of the Endownent Fund, in
case of non-conpliance in the manner as may be
prescri bed.

(d) The Endownent Fund shall be invested in
the manner as may be prescribed.

(e) The Sponsoring Body shall be permitted to
use income fromthe Endowrent Fund for the
devel opnent of the University.

(1-A A University already established in the State
under the provisions of the Adhiniyam shal
conply with the provisions of clauses (b) to (e)
of Sub-section (1) of Section 4 above by 30th
June, 2004 or else the Notification issued by the
Gover nment under Sub-section (1) of Section 5

of the Adhiniyamshall be liable to be cancelled
on the recomendati ons of the Regul atory

Commi ssion. |In the event of such de-notification
of the University, conpletion of courses, conduct
of exam nations, award of the degrees to the
students of the University may be assigned to
another University in such a manner that the
interests of the students are not affected.
Expenditure nade in this behalf shall be nmade
good fromthe General Fund of the University
concer ned. "

9. For Sub-section (1) of Section 5 of the Principal
Adhi niyam the follow ng shall be substituted; nanely

(1) (a) The State Government on receipt of the advice of
the Regul atory Comm ssi on under Sub-section

(4) of Section 4 of the Adhiniyam nmay decl are,

by notification in official gazette, that the
university is established by such nane and with

such jurisdiction and | ocation of main campus,

fromsuch date as may be mentioned in the

notification.

(b) Al'l such notification issued under Sub-section (1)
of Section 5 of the Adhiniyamprior to comng

into force of the Chhattisgarh Niji Kshetra

Vi shwavi dyal aya (St hapana Aur Vi ni yaman)

Sansodhan Adhi ni yam 2004, shall be included as

Schedul e \026 | of the Adhi niyam and hereafter,
notification issued regarding establishnent of a

Uni versity under the provisions of this

Adhi niyam, shall formpart of the said Schedul e

\026 | in chronol ogi cal order.
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(c) Al'l the provisions of the Adhiniyamshall apply
to Universities included in Schedule I.

10. After Sub-section (2) of Section 6 of the Principa
Adhi ni yam the follow ng shall be substituted; nanely:-

"(2) On its notification under Sub-section (1) of Section
5, the University shall establish its nain canpus in
the State of Chhattisgarh on the land referred to in
Sub-section (1) of Section 4 and for that purpose
shall create a built up area of at |east 25,000 Sq.ft.
in the formof buildings and ancillary structures
within a period of 2 years fromthe date of such
notification. |In the case of Universities which

have al ready been notified before this Sansodhan
Adhi ni yam the period of 2 years shall be reckoned
fromthe date of comng in force of this Sansodhan
Adhi ni yam

(3) Al disputes arising as a result of the provisions
made in this Adhiniymshall be settled by a court
of law located in the State of Chhattisgarh."

Section 24 /of the principal Act was al so substituted by a new
provi si on which provides for setting up of a Regulatory Conm ssion for the
pur pose of ensuring appropriate standards of -teachi ng, exam nations,
research, protection of the interests of the students and ensuring reasonabl e
service conditions of enmpl oyees while University has full freedomto

function. The Regul atory Conm ssion shall function under the genera
control of the Visitor and shall consist of a Chairman, two full tinme and not
exceeding two part-tinme nmenbers to be appointed by the Visitor. Sub-

section (9) of Section 24 provides that it shall be the duty of the Regulatory
Conmi ssion to take in consultationwith the University and other bodies
concerned with regul atory functions of the higher education systemin the
country such as UGC, AICTE, NCTE, M, Pharmacy Council and such

agency/ agenci es established by the Central Governnent for regul ation of
education, or such steps, as it considers necessary for determnation and

mai nt enance of standards of teaching, exam nation and research in the

Uni versity.

35. The anendi ng Act of 2004 does not make any appreci able change in

the matter of issuing a notification for establishnent of a University. Under
the anendi ng Act, Regulatory Comrission is to be established by the

Visitor (Governor). The application containing the Project Report shall be

made to the Regul atory Commi ssion one year before the date fromwhich it
intends to start the University along with proof of having established an
endowrent fund of Rs.2 crores which shall be used as security deposit to
ensure that the University conplies with the provisions and functions as per
the provisions of the Act. In addition proof of being in possession of 15
acres of land in case the main canpus is proposed to be established w thin
the municipal corporation limts of Raipur otherw se 25 acres of land has to
be furnished. Where the |and has been obtained on | ease, the period of |ease

shoul d be at |east 30 years. It further provides that if the sponsoring body
does not possess the required land, it shall furnish proof of having deposited
an additional sumof Rs.2 crores in the manner prescribed. The Regul atory

Conmi ssion on receipt of the Project Report, proof of creation of the

endowrent fund and possession of land or in lieu thereof proof of deposit of
additional fund and if satisfied with the proposal to establish the University,
may advi se the State Government to issue a notification. Section 5 provides
that the State Governnent on receipt of the advice of the Regulatory

Conmi ssion may declare by notification in Oficial Gazette that the

University is established. Here again, w thout any infrastructure and w t hout
the teaching facilities having been provided, the proposal on paper is
notified as a University. Section 4(1)(b)(ii) nentions "possession of |and"
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and not "ownership". It is not difficult to specul ate whether the heavy

expendi ture involved in maki ng construction of buildings (classroons,

| ecture halls, offices and hostels, etc.), libraries and | aboratories would at al
be undertaken on | and which has been taken on | ease for a short period of 30
years. Thus, the anended Sections 5 and 6 suffer fromthe sane vice as the
unamended provisions and are liable to be struck down as being ultra vires.

36. In exercise of power conferred by Section 26 of the UGC Act, the
University Grants Conmi ssion has made the UGC (Establishnent of and

Mai nt enance of Standards in Private Universities) Regul ations, 2003. The
Regul ati ons have been made with the object of providing for a regulatory
mechani sm for establishnent and operation of private Universities and for
saf eguarding the interests of the student community with adequate enphasis
on the quality of education and to avoid commrercialization of higher
education and al so to maintain standards of teaching, research and

exam nation. Regulation 1.2 provides that the sane shall apply to every
private University established by or incorporated under a State Act, before
or after the commencenent of these Regul ations. Regul ation 1.5 provides
that any private University which has started functioning before the
conmencenent of these Regul ati ons shall ensure adherence to these

Regul ations within a period of three nmonths fromthe notification thereof
and failure to conply with thi's requirenment shall render any degree/dipl oma
awarded by a private University as unspecified in terms of Section 22 (3) of
the UGC Act and shall invite penalty under Section 24 of the said Act.

Regul ations 3.1, 3.2, 3.6 and 3.7 are inportant and they are being

repr oduced bel ow :

3.1 Each private University shall be established by a separate
State Act and shall conformto the rel evant provisions of
the UGC Act, 1956, as anended fromtine to tine.

3.2 A private university shall be aunitary university having
adequate facilities for teaching, research, exam nation
and extension services.

3.6 The programmes of study leading to a degree and/or a
post - graduat e degree/di pl ona offered by a private

university shall conformto the relevant

regul ati ons/ norns of the UGC or the concerned statutory

body as amended fromtine to tine.

3.7 A private university shall provide all the rel evant
information relating to the first degree and post-graduate
degr ee/ di pl oma programme(s) including the curricul um
structure, contents , teaching and | earning process,

exam nati on and eval uati on systemand the eligibility
criteria for admi ssion of students, to the UGC ona
proforma prescribed by the UGC prior to starting of these
pr ogr anmres.

37. Regul ation 3.3 puts restriction on establishnent of a University
outside the State. Regul ati on 5 provi des consequences of violation and | ays
down that if the Comm ssion is satisfied that a private University has, even
after getting an opportunity to do so, failed to conply with the provisions of
any of the Regul ations, the Conmm ssion nmay pass orders prohibiting the
private University fromoffering any course for award of the degree or

di pl oma. Simlarly, the UGC is enpowered to take action against a private
Uni versity awarding first degree and/or a post-graduate degree/di pl oma

which is not specified by the UGC and any private University continuing

such programre and awardi ng unspecified degree shall be liable for penalty
under Section 24 of the UGC Act.

38. Shri Amarendra Sharan, |earned Additional Solicitor Genera
appearing for UGC, has submitted that Section 5(1) of the inpugned Act
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which permts establishment of a University merely by an executive action
of issuing a notification in the Gazette is illegal. The University Grants

Conmi ssion Act, a |law nade by Parliament with reference to Entry 66 List

I, having enpowered the UGC to make Regul ati ons, any provision of an

enact ment made by the State Legislature concerning hi gher education which
isinconflict with the Regul ations, would be ultra vires, as held in sub-para
(ii) of para 41 of State of Tam | Nadu v. Adhi yaman Educational and

Research Institute (supra). He has referred to Regulation 3.1 of University
Grants Conmmi ssion (Establishnent of and Mai ntenance of Standards in

Private Universities) Regulation, 2003 which | ays down that each private

Uni versity shall be established by a separate State Act and shall conformto
the rel evant provisions of the UGC Act, 1956 as anended fromtine to tine.
He has also submitted that this Court had clearly ruled in Prem Chand Jain v.
R K. Chhabra 1984 (2) SCR 883, that a University established by specia

| egi sl ati on al one can have the right to confer degrees, where while referring
to Section 2(f) and 23 of the UGC Act it was said as under

"\ 005\ 005\ 005.. The word "established" or "incorporated"

referred to Acts under which universities are established

or incorporated. Several universities in this country

have been either established or incorporated under

speci al statutes, such as the Delhi University Act, the

Banaras Hi ndu University Act, the All ahabad University

Act etc. In these cases, there is a special Act either of

the Central or the Provincial or the State |egislature

establ i shing and incorporating the particular universities.

There is al so another pattern \026 where under one

conpendi ous Act several universities are either

established or incorporated \026 for instance, the Madhya

Pradesh Universities Act, 1973. The definition of

uni versity and provisions in S 23 of the Act refer to Acts

of the Central, Provincial or the State |egislatures by

whi ch one or nore universities are established or

i ncorporated and not to institutions incorporated under a

general statute providing for incorporation

.\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005. . \ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005

\ 005\ 005\ 005 ' Education including universities’ was a State
subj ect until by the 42nd Anendnent of the Constitution

in 1976, that entry was omitted fromthe State |ist and,
was taken into entry 25 of the concurrent |ist. But as

al ready pointed out the Act essentially intended to make
provi sions for the coordination and determ nati on of
standards in universities and that, as already indicated, is
squarely covered under entry 66 of list I. Wile

| egislating for a purpose gernane to the subject covered

by that entry and establishing a University G ants

Conmi ssion, Parliament considered it necessary, as a

regul atory measure, to prohibit unauthorized confernment

of degrees and di pl onas as al so use of the word
"university' by institution which had not been either

est abl i shed or incorporated by special |egislation

\ 005\ 005\ 005\ 005\ 005\ 005\ 005. "

In view of Regulation 3.1, a private University can only be established

either by a separate Act or by one conpendi ous Act where thelegislature
specifically provides for establishnent of the said University. Though an
attenpt has been nmade in Section 5(1)(b) of the anmended Act in this regard,
but the sane does not conformto the Regul ations inasnmuch as the initia
notification notifying in the Official Gazette that the University is
established, is done by the executive order and not by any Act of |egislature.

39. Shri Rakesh Dwi vedi, |earned senior counsel, who appeared ani cus
curiae, has rightly submitted that though Entry 32 in List Il is in genera
ternms dealing with "incorporation, regulation and wi ndi ng up of
corporations other than those specified in List | and Universities", but

i ncorporation of a conpany is entirely different fromincorporation of a
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University and they are conceptually different. Sections 3, 3(1)(i), 12, 13,
26, 33 and 34 of the Conpanies Act relate to incorporation of a Conpany.

It need not have a prior business and a nere statement of a |awful purpose in
the Menorandum of Association i s enough. If a Conmpany is unable to

achieve its objective and is unable to carry on business, the sharehol ders

may suffer sone financial |oss, but there is absolutely no inpact on society
at large. However, a University once incorporated gets a right to confer

degr ees. A University having no infrastructure or teaching facility of any
kind would still be in a position to confer degrees and thereby create a
conplete chaos in the matter of co-ordination and nai nt enance of standards

i n higher studies which would be highly detrimental for the whole nation

A University may, therefore, be established either by the State in exercise of
its sovereign power which would obviously be through a | egislative

enactment. In the case of a private University it is necessary that it should
be a pre-established institution for higher education with all the
infrastructural facilitiesand qualities which may justify its claimfor being
conferred with the status of a University and only such an institution can be
conferred the | egal status and a juristic personality of a University.

40. Shri- Rakesh Dwi vedi has al so submitted that insofar as private

Uni versities are concerned, the word "or" occurring in the expression
"established or incorporated" in Sections 2 (f), 22 and 23 of the UGC Act
shoul d be read as "and". He has submitted that the normal neaning of the
word "established" i's tobring into existence and in order to avoid the
situation which has been created by the inpugned enactment where over 112

Uni versities have cone into existence within a short period of one year of

whi ch many do not have any kind of infrastructure or teaching facility, it

will be in consonance with the constitutional schene that only after
establ i shnent of the basic requisites of a University (classroons, library,

| aboratory, offices and  hostel facility etc.) that it should be incorporated and
conferred a juristic personality. The word "or" is nornally disjunctive and
"and" is nornmally conjunctive but at tinmes they are read vice-versa to give
effect to the manifest intentions of the |egislature, as disclosed fromthe
cont ext . If literal reading of the word produces an unintelligible or absurd
result "and" may be read for "or"™ and “"or" may be read for "and". (See
Principles of Statutory Interpretation by GP. Singh 7th ed. Page 339, and

al so State of Bonbay v. RVMD Chamar baugwal a AlIR 1957 SC 699 at 709

and Mazagaon Dock v. CIT AIR 1958 SC 861). We are of the opinion that
having regard to the Constitutional schene and in order to ensure that the
enact ment nmade by the Parlianent, nanely University G ants Comi ssion

Act is able to achieve the objective for which it has been made and the UGC

is able to performits duties and responsibilities, and further that the State
enact ment does not cone in conflict with the central legislation and create
any hindrance or obstacle in the working of the later, it is necessary to read
the expression "established or incorporated" as "established and

i ncorporated" insofar as the private Universities are concerned.

41. Dr. Dhawan has al so drawn the attention of the Court to certain other
provi sions of the Act which have effect outside the State of Chhattisgarh and
thereby give the State enactnment an extra territorial operation. Section 2(f)

of the amended Act defines ’'off-canpus centre’ which neans a centre of ‘the

Uni versity established by it outside the main canpus (within or outside the
State) operated and maintained as its constituent unit having the university’'s
conpl ement of facilities, faculty and staff. Section 2(g) defines "off-shore
canpus" and it neans a canpus of the university established by it outside

the country, operated and naintained as its constituent unit, having the
university’'s conplenment of facilities, faculty and staff. Section 3(7) says
that the object of the University shall be to establish main canmpus in
Chhattisgarh and to have the study centres at different places in India and

ot her countries. In view of Article 245 (1) of the Constitution, Parlianent
alone is conpetent to make laws for the whole or any part of the territory of
India and the legislature of a State nay make laws for the whole or any part
of the State. The inmpugned Act which specifically makes a provision

enabling a University to have an off-canpus centre outside the State is
clearly beyond the | egislative conpetence of the Chhattisgarh |egislature.
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42. The anendi ng Act of 2004 cane into force on 17.3.2004. Section
4(1-A) which was inserted by this anendnent provided that a University

al ready established in the State under the provisions of the Adhiniyam shal
conply with the provisions of clauses (b) to (e) of sub-section (1) of Section
4 by 30th June, 2004 or else the notification issued by the Governnment under
sub-section (1) of Section 5 of the Adhiniyamshall be liable to be cancelled
on the recomendati ons of the Regul atory Commi ssion. These provi sions
related to creation of an endownent fund of Rs.2 crores and requirenent of

I and. It appears that as many as 59 Universities were denotified as they did
not comply with the requirenments of the aforesaid provision. Learned State
counsel made a statenent that one nore University was proposed to be
denotified but the same could not be done on account of an interimorder of
Court. Many of the private Universities have filed wit petitions in this
Court and also in the Hgh Court of Chhattisgarh (which were later on
transferred to this Court) challenging the provisions of the amendi ng Act.
The main chall enge-is regardi ng proof of being in possession of 15 acres of

| and in case the main campus is proposed to be established within the
nmuni ci pal ‘corporation limts of Raipur or otherwi se 25 acres of land and to
the establishnent of an endownent fund of Rs.2 crores. The principa

ground raised by Shri Ravindra Srivastava and other |earned counsel for the
Universities is that the provisions are arbitrary, the conditions inposed
therein are very onerous and further such conditions could not be inposed

on already existing ‘Universities. It is also urged that the anending Act has a
retrospective operation. In our opinion, the challenge raised has hardly any
substance. In order to establish a University, there must be adequate |and on
whi ch the canpus nmay be nade and necessary infrastructural facilities

provi ded. No University can cone into existence without a proper canpus

whi ch requires | and. Simlarly, for those who want to establish a

University, a sumof Rs.2 croresis a very snmall amount. It will be seen that

Section 4(1)(c) provides that endowrent fund shall be used as security
deposit to ensure that the University conplies with and functions as per the
Act. In Azeez Basha v. Union of India (supra), the history of establishnent
of Aligarh Mislim University has been given. Though in the year 1877 the
Viceroy |laid the foundati on stone for the establishment of Muhanmmadan
Ango-Oriental College, Aligarh, which over a period of tinme becane a
flourishing institution, yet, when a denmand was nade to establish a
University, the Governnent of India nade a condition that at | east Rs.30

| akhs nust be collected and thereafter the University was established by the
1920 Act. It is extrenely difficult to visualize the real value and purchasing
power of Rs.30 |akhs of the year 1920 at the present juncture. For those
who want to establish a University, a sumof Rs.2 crores is just a pittance.
The fact that nmany of the private Universities have chal |l enged the provisions
of the anmending Act itself shows their intention and purpose that they do not
want to create any infrastructure but want to have the right of conferring
degrees and earn noney thereby. However, it is not necessary to examne

the chall enge raised to the anending Act in detail, as we have already held
that Sections 5 and 6 are wholly ultra vires and all notifications issued
thereunder notifying the Universities being invalid are liable to be struck
down.

43. Shri Ravi Shankar Prashad, |earned senior counsel for the State of
Chhattisgarh, has submitted that the inpugned Act was passed in order to
attract private capital as the State does not have enough funds to establish
educational institutions and Universities. The Policy of Governnment of

I ndi a has undergone a change since 1991 and enphasis is on privatization

The Act was enacted so that facility for higher education in the State of
Chhattisgarh may be inproved and a | arge volunme of students may get
opportunity to pursue higher studies. He has al so submitted that the UGC
itself has made regul ati ons governing adm ssion and fee in private non-ai ded
professional institutions which nmakes reference to joint venture between a
private trust or society and the State Governnment. The enactnent, it has
been urged, is an experinment in the changing world scenario where the trend
is towards globalization. Learned counsel has further submitted that the
amendi ng Act maekes it mandatory that the main campus of the University
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shoul d be situated in the State of Chhattisgarh and the Regul atory

Conmi ssi on has been established which will ensure a fool proof nonitoring

of all the private Universities. He has urged that Regulation 3.3.1 of the
UGC Regul ati ons which requires that off-canmpus centres or study centres
shall be set up with the prior approval of UGC and that of the State
CGovernment where the centre is proposed to be opened, is ultra vires.

44, There is hardly any nmerit in the subni ssion raised. The i npugned

Act which enables only a proposal of a sponsoring body to be notified as a
University is not likely to attract private capital and a University so notified
cannot provide education of any kind rmuch | ess of good quality to a | arge

body of students. VWhat is necessary is actual establishnent of institutions
having all the infrastructural facilities and qualified teachers to teach there.
Only such colleges or institutions which inpart quality education allure the
best students. Until such institutions are established which provide high

| evel of teaching and other facilities Iike well equipped libraries and

| aboratories and a good academ c at nosphere, good students woul d not be
attracted. In the current scenario, students are prepared to go to any corner
of the country for getting good education. What is necessary is a large

nunber of good coll eges and institutions and not Universities w thout any
teaching facility but having the authority to confer degrees. I f good
institutions are established for providing higher education, they can be
conferred the status of a deenmed University by the Central Governnment in
accordance with Section 3 of UGC Act or they can be affiliated to the

al ready existing Universities. The i nmpugned Act has neither achieved nor is
capabl e of achieving the object sought to be projected by the | earned counse

as it enables a proposal al one being notified as a University.

45. As a consequence of the discussion nmade and the findings recorded
that the provisions of Sections 5 and 6 of the Act are ultra vires and the
Gazette Notifications notifying the Universities are |liable to be quashed, al
such Universities shall cease to exist. Shri~ Amarendra Sharan, |earned

Addi tional Solicitor General has submitted that the UGC had conducted an
inquiry and it was found that nost of the Universities were non-existent, but
the report was not placed before the Court as the conplete exercise had not

been done. Learned counsel for the Universities have seriously disputed
this fact and have submtted that (the Universities are functioning. We have
not gone into this question as it is purely factual. In order to protect the

interests of the students who may be actually studying in the institutions
establ i shed by such private Universities, it is directed that the State

Covernment may take appropriate measures to have such institutions

affiliated to the already existing State Universities in Chhattisgarh. W are
issuing this direction keeping in mnd the interest of the students and al so
Sections 33 and 34 of the Act, which contenpl ate dissolution of the

sponsoring body and |iquidation of a University whereunder responsibility

has to be assumed by the State Government. I't is, however, nade clear that

the benefit of affiliation of an institution shall be extended only if it fulfills
the requisite norms and standards | aid down for such purpose and not to

every kind of institution. Regardi ng technical, nedical or dental coll eges,
etc. affiliation nmay be accorded if they have been established after fulfilling
the prescribed criteria laid down by the Al India Council of Technica

Educati on, Medical Council of India, Dental Council of India or any other
statutory authority and with their approval or sanction as prescribed by |aw

46. In view of the discussions nmade above, Wit Petition (C No.19 of
2004 (Prof. Yashpal & Ors. v. State of Chhattisgarh & Os.) and Wit
Petition (C) No.565 of 2003 (Gopalji Agarwal Vs. Union of India & Os.)

are allowed and provisions of Section 5 and 6 of the Chhattisgarh Nji
Kshetra Vi shwavi dyal aya (St hapana Aur Vi ni yaman) Adhi ni yam 2002 are
declared to be ultra vires and are struck down. As a consequence of such
declaration, all notifications issued by the State Government in the Gazette
in the purported exercise of power under Section 5 of the aforesaid Act
notifying the Universities (including respondent nos.3 to 94) are quashed
and such Universities shall cease to exist. |If any institutions have been
establ i shed by such Universities, steps may be taken for their affiliation to
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al ready existing State Universities in accordance with the direction

contai ned in paragraph 45 above. Parties would be at liberty to approach
the High Court if any dispute arises in inplenentation of this direction. A
Wit Petitions, Civil Appeals and Transferred Cases filed by the private
Universities are dism ssed.

47 Before parting with the case, we would |ike to place on record our
appreci ation of the val uabl e assi stance rendered by Shri Rakesh Dw vedi
who appeared on the Court’s request as an am cus curi ae.




