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ACT:

Criminal Trial-Statute Providing for trials by specia
Tri bunal s of specified offences committed in disturbed areas
during speci fied Peri ods- Constitutionality-Reasonabl e
classification-Test -Tribunals of Criminal jurisdiction Act,
1952 (WB. Act XV of 1952), 's. 2(b), proviso to s- 4(1).

HEADNOTE

The appel |l ants were prosecuted for having comitted of fences
under S. 120B read with Ss. 302 and 436 of the Indian Pena
Code and their case was taken up for trial before the Third
Tribunal constituted under the West Bengal Tribunals of
Crimnal jurisdiction Act, 1952 (WB. Act XIV of 1952). By
a notification dated Septenber 12, 1952, and issued under S.
2(b) of the Act the CGovernnent of West Bengal declared the
whole area within the jurisdiction of Kakdwip ~and Sagar
Police Stations to be a disturbed area and specified the
period from January 1, 1948, to March 31, 1950, to he the
period during which the notification was to be effective.
The case against the appellants was that between the dates
mentioned in the notification, they took |leading part in a
vi ol ent novenment called the Tebhaga novenent in Kakdwi p and
incited the Bhagehasis, i.e., the cultivators who actually
cultivated the land, to claimthe entire crop instead of 2/3
share of it and that they preached nurder and arson anongst
the cultivators and such preaching was foll owed by arson and
murder on a large scale. The appellants noved the High
Court for an order quashing the proceedi ngs agai nst them on
the ground that S. 2(b) of the Act, which allowed the
Government to declare an area in which " there was
di sturbance in the past to be a disturbed area, offended
Art. 14 O the Constitution as discrimnating between
persons who had conmitted the same of fences and whose trials
had already concluded before the notification under the
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normal and nore advantageous procedure and others whose
trials had not concluded and who had to be tried by a |ess
advant ageous and special procedure prescribed by the Act.
The application of the appellants was first heard by a bench
of two judges but as there was difference of opinion between
themthe matter was referred to a third judge, and the High
Court by a majority held that the provisions of the inpugned
Act were intra vires and did not offend Art. 14 of the
Constitution.

On appeal by special |eave challenging the vires O S. 2(b)
and the proviso to S. 4(1) O the Act,

Held (per Sinha, CJ., Gajendragadkar and Shah, jj.), that
the equality before |aw, guaranteed by Art. 14, no doubt
prohibits class legislation but it does not prohibit the
Legislature to | egislate

647

on the basis of areasonable classification. |If any state
of f acts can reasonably be conceived to sustain a
classification, the existence of that state of facts nmust be
assumed.

Chiranjitlal Choudhuri v. The Union of India and Ohers,
[1950] S.C.R 869 and Kedar Nath Bajoria v. The State of
West Bengal , [1954] S./C.R 30, foll owed.

VWere the classificationis reasonable and is founded on an
intelligible differentia and that differentia has a rationa

relation to the object sought to be achieved by the statute,
the wvalidity of the statute cannot be  successfully
chal | enged under Art. 14. Since the classification made by
the inmpugned Act is rational and the differentia by which
of fenders are classified has a rational relation with the
object of the Act to provide for the speedy trial of the
of fences specified in the Schedule, S. 2(b) and the " proviso
tos. 4(1) of the Act cannot be said to contravene Art. 1 O
the Constitution even though the procedure prescribed by the
Act may anount to discrimnation

The State of West Bengal v. Anwar Ali Sarkar, [1952] S.C.R

284, di stingui shed.

Kathi Raning Rawat v. The State of Saurashtra, [1952] S.C. R

435, Lachmandas Kewal ram Ahuj a and Another v. The State O
Bonbay, [1952] S CR 710 and Gopi Chand v. Del hi
Admi ni stration, A l.R 1959 S.C. 609, considered.

Per Sarkar and Subba Rao, jj. (dissenting).-Wether a |aw
offends Art. 14 or not does not depend upon whether it is
prospective or retrospective for both prospective and
retrospective’ statutes nay contravene the provisions of
that Article. Al though the general rule is that a law nust
apply to all persons, it is pernmissible to validly |egislate
for a class within certain well recognised limts. The true
test of a valid classificationis that it nust be capable of
bei ng reasonably regarded as being based upon a differentia
whi ch di stingui shes that <class from others, “and the
differentia itself nust have a reasonable relation with the
object the statute has in view.

Shri  Ram Krishna Dalma v. Shri justice S. R Tendol kar,
[1959] S.C. R 279, followed.

The object of the Act in question being to secure a speedy
trial of «certain offences conmitted in a specified area
during a specified period of tine in the interest of the
security of the State and the maintenance of public peace

and tranquillity 1in a disturbed area, a distinction made
between the cases where the trials had been concluded and
the cases where the trials had not yet been concluded, is
not a distinction which has any rational relation to the
obj ect. In order to secure that object it is necessary to

pl ace both cl asses of persons in the sane situation.
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Gopi  Chand v. Delhi Admnistration, A l.R 1959 S.C. 609,
di stingui shed.

648

The Act in so far as it pernmits an area which was a
di sturbed area in the past to be declared a disturbed area
for the purposes of the Act offends Art. 14 of the
Constitution and is, therefore, unconstitutional and void.
That portion O S. 2(b) which declares an area to be a
di sturbed area in the past and the notification in question
must therefore be held to be void.

JUDGVENT:

CRI M NAL APPELLATE JURL.SDI CTI.ON: Crim nal Appeal No. 204 of
1959.

Appeal by special 1eave fromthe judgnment and order dated
June 23, 1959,  of the Calcutta High Court in Crimnal
Revi si on No. 640 of 1958.

S. K Acharya and Janardan Sharnm, for the appellants.

S. M Bose, Advocate-General for, the State of West
Bengal, K. C. Mikherjee and P. K. Bose, for the respondent.
1959. Decenmber 18. The judgnent of Sinha, C J.,
Gaj endr agadkar and Shah, JJ. was delivered by Gaj endragadka
J. The judgnment of Sarkar and Subba Rao, JJ. was delivered
by Sarkar, J.

GAJENDRAGADKAR J.-Thi s appeal by special |eave challenges
the vires of S. 2(b) ‘and the proviso to s. 4(1l) of the West
Bengal Tribunals of Crimnal Jurisdiction Act, 1952 (WB.
Act XIV of 1952) (hereinafter called the Act). A  conplaint
was filed agai nst Kangsari Haldar and Jogendra Nath GQGuria
(hereinafter called the appellants) in which it was " alleged
that the appellants along with some others had committed
of fences under s. 120B read with-ss. 302 and 436 of the
I ndi an Penal Code. The case against themwas that in 1947 a
tebhaga novenent had been | aunched in Kakdwi p area by the
conmuni st party and that later  on the Bhagehasis were
persuaded to claim the entire and not only 2/3 of the
produce in pursuance of the said novenent. It was further
alleged that the [eaders of said nmovenment -including the
appel | ants preached murder and arson anpngst the cultivators
and that such preaching and propaganda were followed by
arson and nurders on a large scale. It was on these
al l egations that a charge-sheet was submitted against the
appel l ants and t he case

649
agai nst themtaken up for trial before the Third Tribunal at
Alipore constituted under the Act. Ni netyniine w tnesses

were exam ned by the prosecution in support of its case and
the tribunal franed charges agai nst the appellants under the
three sections already nmentioned by its order dated Muy 16,
1958. The offences in question are alleged to have been
conmitted during the period beginning fromJanuary 1, 1948,
and ending on March 31, 1950, within Kakdwi p and Sagaour
police stations.

By their Crinminal Revision Application No. 640 of 1958 the
appel l ants chal l enged the validity of the proceedi ngs before
the tribunal and applied for quashing the said proceedings
and the charges framed agai nst them under s. 439 of the Code

of Crimnal Procedure as well as Art. 227 of the
Constitution in the Calcutta Hi gh Court. Their application
was first heard by Mtter and Bhattacharya, JJ. ; but since

there was a difference of opinion between the two |[earned
judges the case was referred to Sen, J. Bhattacharya, J.,
had taken the view that the inmpugned provisions of the Act
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were ultra vires and so he was inclined to allow the
revi sion application and quash the proceedi ngs taken agai nst
the appellants ; on the other hand, Mtter, J., had taken a
contrary view, and Sen, J., to whomthe matter was referred
agreed wth the view taken by Mtter, J. In the result it
was hel d that the inpugned provisions of the Act were intra
vires and so the rule issued on the appellants’ revision
application was discharged and the application itself was
di smi ssed. The appellants then applied to the said Hgh
Court for a certificate either under Art. 132 or under Art.
134 of the Constitution but their applications wer e
di sm ssed. Thereupon they noved for, and obtained, specia
leave from this Court. That is how this appeal has cone
before this Court; and the only point which it raises for
our decision is about the vires of the two inpugned
provi sions of the Act-.

On behalf of the appellants M. Acharya has contended that
the genesis of the Act should be borne in mnd in dealing
with the vires of the inmpuged provisions ; and in support of
this argunent he has strongly

83
650
relied on the sequence of events which led to the passing of
the Act. |t appears that the West Bengal special Courts Act

X of 1950, was passed by the West Bengal Legislature and
cane into force on March 15, 1950. The vires of s. 5(1) of
the said Act were inmpeached by Anwar Ali Sarkar and others
who were being tried under the provisions of the said Act.
On August 28, 1951, the Calcutta H-gh Court partially upheld
the plea and struck down a part of s. 5(1). ~The said deci-
sion was chall enged by the State of West Bengal before this
Court in The State of West Bengal v. Anwar Ali Sarkar (1) ;
but the appeal preferred by the State was di sm ssed; and by
a mpjority decision of this Court not only a part of s. 5(1)
but the whole of it was declaredto beultra vires as being
violative of Art. 14 of the Constitution. This decision was
pr onounced on January 11, 1952. Soon thereafter an
Ordinance was promulgated (No.. 1 of 1952) by ‘the West
Bengal Government on March 24, 1952, and in due course this
O di nance was replaced by the Act which cane-into force on
July 30, 1952. Section 12 of the Act purports to repeal the
earlier Act of 1950 in conformty with the decision of this
Court in Anwar Ali Sarkar’s case (1). The argunent is that
by passing the Act the Wst Bengal Governnent has attenpted
to achieve the sane result which it intended to achieve by
s. 5(1) of the wearlier Act, and so, according to the
appel l ants, in substance the decision of this Court in Anwar
Ali  Sarkar’s case(1l) should govern the decision of. the
present appeal. |In any case it is urged that the sequence
of events which supply the background to the present Act
shoul d carefully be borne in mind in dealing with the nerits
of the points raised by the appellants.

The challenge to the vires of the inpugned provisions is
based on the ground that they violate the fundanental right
guaranteed by Art. 14 of the Constitution. The scope —and
ef fect of the provisions of Art. 14 have been considered by
this Court on several occasions, and the matter has been
clarified beyond all doubt. The equality before law which
is guaranteed by Art. 14 no doubt prohibits cl ass
| egi sl ation

(1) [1952] S.C.R 284.

651
but it does not prohibit the Legislature fromlegislating on
t he basi s of a reasonable classification. | f t he

classification is reasonable and is founded on intelligible
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differentia and the said differentia have a rationa
relation to the object sought to be achieved by the statute
based on such reasonable classification the validity of the
statute cannot be successfully challenged under Art. 14.
These propositions have been repeated so many tinmes during
the past few years that t hey now sound al nost

pl atitudi nous-. Thus the enunciation of the principles
which flow from the fundanental rights enshrined in Art. 14
now presents no difficulty; it 1is, however, in the
application of the said principles that difficulties often
ari se. In applying the said principles to the different

sets of facts presented by different cases enphasis my
shift and the approach nay not always be identical; but it
is inevitable that the final decision about the vires of any
i mpugned provision nust depend upon the decision which the
court reaches, having regard to the facts and circunstances
of each case, the general schene of the inmpugned Act and the
nature ~and effect of the provisions the vires of which are
under | exam nation. Let us, therefore, first examne the
rel evant ' schenme of the Act and ascertain the effect of the
provi si ons _under chal |l enge:

The Act was passed because the Legislature thought it
expedient in the interest of the security of the State, the
mai nt enance of public peace and tranquillity and the due
saf eguarding of the industry and business, to provide for
the speedy trial of the offences specified in the schedule.’
Section 2(b) defines a disturbed area as neaning an area in
which in the opinion of the State Governnent-(i) there was,
or (ii) there is, any extensive-disturbance of the public
peace and tranquillity and in respect of which area the
State Governnment has issued a notification declaring such
area to be a disturbed area. The section then adds that in

cases falling wunder cl. (i) the notification shall have
effect during such period as nay be specified therein, and
in cases falling under cl. (ii) the notification shall have

effect fromsuch date as may be specified in the
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notification wuntil the notification is revoked. It would
thus be noticed that the disturbed area can be of two
categories; it can be an area where extensive di sturbance as
descri bed had taken place but at  the tinme of the
notification the disturbance may have ceased; and an -area
where the disturbance is taking place at the time of the
notification. |In respect of the first category of disturbed
areas the notification has to specify the period covered by
the previous disturbance, and it is the specified -offences
which had taken place during the said period that fal
within the mschief of the Act. In the case of. the
notification issued in respect of areas where disturbances
are taking place the notification has effect fromsuch date
as it may specify and it will continue to be in “operation
until it is revoked. Section 2(d) defines a schedul ed
of fence as any offence specified in the schedule and s. 2(e)
defines a tribunal as meaning a tribunal of Crimna
Jurisdiction constituted under sub-s. (1) of s. 3. The
schedul ed offences are specified in four itens. ltem 1
deals with of fences against the State prescribed by ch. 6 of
the Indian Penal Code. Item2 deals with sone of the
of fences agai nst human body and property covered by ch. 16
and ch. 17 of the Code. Item3 refers to some of the said
offences if they are conmitted in the course of a raid on or
ariot inafactory or a mll or a workshop or a bank or in
relation to transportation of property to or froma factory,
mll, workshop or bank; and the last itemcovers cases of
conspiracy to commit or any attenpt to commt or any




http://JUDIS.NIC. IN SUPREME COURT OF | NDI A Page 6 of 17
abetnment of any of the offences specified initens 1 to 3.
The schenme of the Act is thus to appoint special. tribunals

to try the scheduled offences which have taken place in
di sturbed areas as defined in s. 2(b). That is the effect
of s. 4 of the Act. The proviso to s. 4(1) enables the
tribunal when it is trying any case to try in its discretion
any offence other than a schedul ed offence with which the
accused may under the Code be charged at the sane trial. In
other words, the trial of an accused person in respect of
the schedul ed of fences may include any other offence which
is not included in the schedul e and which would be triable
under the provisions of the

653

Code. As we have already indicated the present appea
chal l enges the vires of 's. 2(b) and the proviso to s. 4(1).
It cannot be disputed that the procedure prescribed for the
trial before the tribunal under the Act differs in sone
material,  particulars fromthe procedure prescribed by the
Code, and the said difference can be treated as anpbunting to
discrimnation which is pre-judicial to the accused; under
the Act no commtnent proceedi ngs have to be taken and the
benefit of jury trial is denied. The provision nade by the
first proviso -to s. 5 inrespect of adjournnent of the
trial 1is also stricter and nore stringent. Simlarly, the
right of an accused person to claima de novo trial where a
judge presiding over a tribunal ceases to be available
before the conpletion of the trial" is also materially
affected by the 'provisions of s 6. Section 10 rmakes
applicable the provisions of the Code or of any other |I|aw
for the tinme being in force which may be applicable to the
trial of <crimnal cases in so far as they are  not incon-
sistent with the provisions of the Act. Thus it —may be
conceded that the appellants are entitled to conplain that
on the whole the procedure prescribed for the trial of
schedul ed of fences under the Act anmounts to discrimnmnation
The question is whether such discrimnation violates the
provi sions of Art. 14.

This question necessarily |eads us to inquire whether the
di scrimnatory provisions of the Act are based on any
rational classification, and whether the differentiation of
the offenders brought within the m schief of the Act has a
rational nexus wth the policy of the Act and the object
which it intends to achieve. The preanble shows that the
Legi sl ature was dealing with the problem raised by
di st urbances which had thrown a chall enge to the security of
the State and raised a grave issue about the naintenance of
public peace and tranquillity and the safeguarding of
industry and business. |It, therefore, decided to neet. the
situation by providing for speedy trial of the schedul ed
of f ences. Thus the object of the Act and the principles
underlying it are not in doubt. It is true that speedy
trial of all criminal offences is desirable; but there would
be no difficulty in appreciating the anxiety of the

654

Legislature to provide for a special procedure for trying

the scheduled offences so as to avoid all possible delay
which rmay be involved if the normal procedure of the Code
was adopted. |If the disturbance facing the areas in the

State had to be controlled and the m schi ef apprehended had
to be Checked and rooted out a very speedy trial of the
of fences comm tted was obvi ously indicat ed.

The classification of offenders who are reached by the Act
i s obviously reasonable. The offences specified in the four
items in the schedule are clearly of such a character as |ed
to the disturbance and it is these offences which were
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i ntended to be speedily punished in order to put an end to
the threat to the security of the State and the rmaintenance
of public peace and tranquillity. It would be idle to
contend that if the offences of the type nentioned in the
schedule were commtted and the Legislature thought that
they led to the disruption of public peace and tranquillity
and caused jeopardy to the security of the State they could
not be dealt with as a class by thenselves. QOher offences
commtted by individuals wunder the sane categories of
of fences specified by the Code could be’ rationally excluded
fromthe classification adopted by the Act because they did
not have the tendency to create the problemwhich the Act
intended to neet. W are, therefore, satisfied that the
classification nmade by the Act is rational and t he
differentiation on which the offenders included within the
Act are treated as a class as distinguished from other
of fenders has a rational nexus-or relation with the object
of the Act and the policy underlying it. Therefore, it
would 'be difficult to accede to the argunent that the Act
violates ‘Art. 14 of the Constitution

It is, however, urged that s. 2(b)(i) is not intra vires
because the classification on which it is based violates
Art. 14. This contention has taken a two-fold form It is-
urged that the notification which is authorised to be issued
under s. 2(b)(i) necessarily deals with an area which has
ceased to be disturbed at the time when it is issued; and it
is inevitable that when such a notificationis issued sone
of the offences which would have

655

been tried under the Act as a result of the notification may
have already. been tried under the ordinary Code, and it is
only such cases as are not disposed of on the date " of the
notification which would fall within the nmischief of the Act
and t hat constitutes an i rrational or arbitrary
classification. It is also urged that when the area covered
by such a notification has ceased to be disturbed there is
no rational or valid justification for applying the Act to
the offences conmtted in such an area when in the  other
continuously undisturbed areas sinmilar offences would be
tried under the normal provisions of the Code. |In fact it
is these two aspects of the question which -have been
strongly pressed before us by M. Acharya in the present
appeal. Before dealing with these two argunents it would be
relevant to recall that this Court has accepted the genera
principle that " if any state of facts can reasonably be
conceived to sustain a classification, the existence of that
state of facts nust be assumed " (Vide: Chiranjitla
Chaudhuri v. The Union of India & Ors. (1) and | Kedar . Nath
Bajoria v. The State of West Bengal (2) ).

It is quite true that when a notification is issued under s.
2(b)(i) specifying the period during which the -area in
guestion was disturbed some of fences though falling @ under
the schedul e m ght have been tried under the Code while sone
ot hers which may be pending at the date of the notification
would be tried under the Act. But does that introduce any
vice in the classification ? If the area was disturbed and
the notification specifying the period of such disturbance
is otherwise justified in the sense that the speedy trial of
the sehedul ed of fences commtted during the specified period
can be validly directed, then the fact that sonme offences

had already been tried before the notification cannot, in
our opinion, introduce any infirmty in the statutory
provi si on itself It nmust be renenber ed t hat t he

classification on which the inpugned notification rests is
bet ween t he schedul ed of fences commtted in an area which is
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declared to be a disturbed area and simlar offences
commtted el sewhere in the State; and so the fact that sone
of the schedul ed of fences

(1) [1950] S.C.R 869 at p. 877.

(2) [1954] S.C. R 30 at P. 39.
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escaped the operation of the notification because they had
been already tried cannot affect its legality or wvalidity.
Such an adventitious or accidental result cannot sustain the
attack against the classification which is ot herw se
rational, reasonable and valid. |In fact it would not be
easy or always possible for the Legislature to prevent such
an accidental escape of sone cases fromthe provisions of a
special statute for the reason that they had already been
deci ded. If the statute had permtted di scrimnation
between cases under the-scheduled offences which stil
remained to be tried that would have been another rmatter.
In our opinion. it would be unreasonable to requisition the
assi stance of  cases which had been disposed of and have
becomre a nmatter of history to challenge the classification
in question.

The second contention is al so without substance because it
ignores the material difference between the character of the
of fences commtted during the specified period in the
di sturbed area and offences committed in conti nuously
undi st ur bed ar eas. The offences committed in ar eas
subsequently declared to be disturbed led to and were the
cause of the extensive disturbance.” I'n consequence of such
di sturbance investigation into such offences 'is rendered
difficult; it is not easy in such disturbed  conditions to
collect and marshall evidence because w tnesses are apt to
be terrorised, and though the area has ceased to be
di sturbed absence of disturbance may be tenporary, and
unless the offenders are brought” to book speedily the
temporary peace may turn out to be the lull before another
storm That is why even in respect of areas which have
ceased to be disturbed, offences conmtted when the area was
di sturbed during the period specified in the notification

are required to be tried under the Act. Such of fences
cannot, in our opinion, be reasonably conpared w th of fences
conmitted under the same sections of the Code i'n
continuously undi sturbed areas. In their essential features

the two offences formtwo distinct and different categories
and the contention that the classification of the offences
made in such a case is irrational nust,
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therefore, be rejected. The argunent that some limtation
of time should have been prescribed wthin which the
notification should be issued declaring such areas to be
di sturbed ignores the fact that ©prescription of such
[imtation may in sone cases defeat the purpose of the Act
itself. If the of fenders abscond or go underground, as in
the present case appellant 1 did, how can any period of
[imtation be prescribed beyond which the power to issue
notification cannot be exercised ? In i ssui ng such
notification several relevant factors pertaining to the
local situation in the area have to be taken into account;
and so failure to prescribe any linitation cannot introduce
any infirmty in the provision.

It is conceivable that the notification issued under s.
2(b)(i) may be colourable or nmala fide but in such a case it
is t he validity of the notification which can be
successfully chal l enged, not the vires of the statute under
which it is issued. The colourable or rmala fide exercise of
the power in issuing a notification would undoubtedly affect
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the validity of the notification itself; but the possibility
of such abuse of power cannot reasonably affect the vires of
the statute itself. M. Acharya no doubt suggested that the
object of the inmpugned notification was to bring only the
case of the appellants under the m schief of the Act but he
frankly conceded that he had not nade such a specific plea
in his petition and that, though it would be possible for
himto urge that a large majority of the schedul ed offences
conmitted during the specified period had al ready been tried
under the Code, it would not be possible for himto sustain
the plea on the material available on the record that the
notification has been issued solely with a viewto bring the
case of the appellants alone under the m schief of the Act.
That is why this aspect of the matter does not fall to be
consi dered in the present appeal

The next argunent is that the proviso to s. 4(1) is wultra
vires. We do not think that here is any substance in this
ar gunent . VWhat the proviso does is to enable the tribuna
to try any offence other than the scheduled offence wth
whi ch the accused may be

84
658
charged and which would be ordinarily triable wunder the
provisions of the Code. But does this amunt to an
infringement of Art. 14 at all ? In our opinion the answer
to this question nust be in the negative. It is significant

that the proviso leaves it to the discretion of the tribuna
whet her or not any other offence should be tried under the
Act along with the schedul ed offence charged against the
accused in a given case. Besides there can be no doubt that
the of fences’ other than the schedul ed of fences which may be
included in a trial under the Act would be,mnor or allied
offences the proof of which would follow from the facts
adduced in support of the major offences. That in fact is
the position even under the provisions of the Code. If the
trial of the nmajor scheduled offence under the Act is
justified and valid the inpugned proviso does nothing nore
than enable the tribunal to decide whether the accused is
guilty of any minor or allied offence. In our opinion,
therefore, the challenge to the proviso in question cannot
succeed.
It now remmins to consider the decisions to which  our
attention was invited. |In the case of Anwar Ali Sarkar (1)
where s. 5(1) of the Bengal Act X of 1950 was inpeached the
majority decision was that the said section was wholly
invalid. The preanble to the Act had nerely stated that it
was expedient to provide for the speedy trial of certain
of fences, and s. 5(1) had enpowered a special court to try
such of fences or classes of offences or cases or classes of
cages as the State CGovernnment may by- general or  specia
order in witing direct. According to the nmajority decision
the preanble to the Act was vague and gave no indication
about them principles underlying it or the object which it
i ntended to achieve; and it was also held that s 5(1) vested
an unrestricted discretion in the State Governnent to direct
any cases or classes of cases to be tried by the specia
court. It was observed that the necessity of a speedier
trial nmentioned in the preanble was too vague, uncertain and
elusive a criterion to forma rational basis for the
di scrimnations made, and that it was unreasonable to have
left to the absolute and unfettered discretion of the
(1) [1952] S.C.R 284.
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executive government with nothing in the lawto guide or to
control its action to decide which cases or classes of cases




http://JUDIS.NIC.IN SUPREME COURT OF | NDI A Page 10 of 17
should be tried under the Act. There were, however, two
di ssents. Patanjali Sastri, C J. held that s. 5(1) was

wholly wvalid, where, Das, J., as he then was, agreed with
the conclusion of the High Court that s. 5(1) was bad only
in so far as it empowered the State Governnent to direct
cases to be tried by a special court; it may be added that
though Bose, J., agreed with the conclusion of the mgjority,
he was not satisfied that the tests laid down in deciding
the validity of the classification could afford infalliable
gui de because he thought that the problem posed in such
cases is not solved by substituting one generalisation for
anot her . It would thus be seen that the majority decision
in that case was based on two principal considerations that,
having regard to the bald statenent made in the preanble
about the need of speedier trials, it was difficult to
sustain the classification made by s. 5(1), and that the
di scretion left tothe executive was unfettered and for its
exerci se no guidance was given by the statute. It is
difficult to-accept the suggestion of M. Acharya that the
i mpugned " _provisions in the Act with which we are concerned
are conparableto s. 5(1) in that case

The next decision to which reference nust be nade is Kathi
Raning Rawat v. The State of Saurashtra (1). The nmjority
decision in that case upheld the validity of ss. 9, 10 and 1
1 of the Saurashtra State Public Safety (Third Amendnent)
Ordi nance, 1949 (66 of 1949) and the notification issued
under it. Patanjali Sastri, C J., and three other |earned
judges of this Court 'took the viewthat the preanble to the
Act gave a clear indication about the policy underlying the
Act and the object which it intended to achieve, that the
classification on which the inpugned provisions were based
was a rational classification, and that the differentia on
whi ch the classification was nade had a rational nexus wth
the object and policy of the Act. ~ Mahajan, Chandrasekhara
Ayyar and Bose, JJ., however, dissented. According to them
the notification

(1) [1952] S.C.R 435.
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and the impugned provisions had violated Art. 14. It is
significant that in up holding the validity of the inpugned
provisions and the notifications the tests applied were the
same as laid dowmn in Anwar Ali Sarkar’s case (1).

The third decision pronounced by this Court in the sane year
-is Lachmandas Kewal ram Ahuja & Anr. v. The State of Bonbay
(2). Section 12 of the Bombay Public Safety Measures  Act,
1947, was struck down by the mpjority decisionin that case
as it contravened Art. 14 and was void under Art. 13 on the
principles laid down in the two earlier decisions to which
we have just referred. Patanjali Sastri, C J., struck a
note of dissent. He adhered to the view which he had
expressed in Anwar Ali Sarkar’s case (1) and held that the
i mpugned provision was valid. The decision in the case of
Ahuja (2) proceeded on the basis that the discrimnation
which rmay have been perm ssible before January 26, 1950,
could not be sustained after the said date because it
violated Art. 14 of the Constitution. Having regard to the
obj ects which the act intended to achieve and the principles
underlying it, it was held that the said object and
principles applied equally to both categories of cases,
those which were referred to the special judge and those
which were not so referred; and so the discrimnation nade
between the two categories of cases which could not be
rationally put under two different classes was violative of
Art. 14. Thus the application of the same tests this tine
resulted in striking down the inpugned provision and the
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notification.

In 1953 a simlar problemwas posed before this Court for
its decision. This tine it was s. 4(1) of the Wst Benga
Crimnal Law Amendnent (Special Courts) Act, 1949, which was
chall enged in Kedar Nath Bajoria s case (3 ). This Act had
been passed to provide ’'for the more speedy and nore
ef fective puni shment of certain offences because the
Legi sl ature thought that it was expedient to provide for the
nore speedy trial and nore effective punishnent of certain
of fences which were set out in the schedul e annexed

(1) [1952] S.C.R 284.

(2) [1952] S.C.R 710.

(3) [1954] sS.C.R 30.
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to the Act. Section 4(1) authorised t he Provi nci a
CGovernment to allot cases for trial to a special judge by

notification as well as transfer cases from one specia
j udge to another or to wthdraw any case from the
jurisdiction of the special judge or make such nodifications
in the description of a case as nmy be consi dered necessary.
Pronouncing the nmjority judgnent in that case Patanjal
Sastri, C. J., elaborately considered the earlier decisions
of this Court to which we have already referred, applied the
tests laid down therein, and held that s. 4 of the Act was
valid and that the special court had jurisdiction to try-
and convict the, appellants. Bose, J., however, did not
agree and recorded his dissent with -deepest regret. In
dealing with the nerits of the controversyraised bef ore
the Court Patanjali Sastri, C J., referredto t he fact
that according to the dissenting view " thedecision of the
majority in the case of Kathi Baning Rawat v. The State of
Saurashtra (1) nmarked a retreat fromthe position taken up
by the majority in the earlier case of Anwar Ali Sarkar He,
however, added that the Saurashtra case (1) would seem to
lay down the principle that if~ the inmpugned |egislation
indicates the policy which inspiredit and the object which
it seeks to attain, the nmere fact ‘that the legislation does
not itself nmake a conplete and precise classification of the
persons or things to which it is to be applied, but '|eaves
the selective application of the lawto be nade by the
executive authority in accordance wth t he standard
indicated or the underlying policy and object disclosed is
not a sufficient ground for condeming it as arbitrary and,
t herefore, obnoxious to Art. 14."

There is is one nore decision to which reference may be
made. I n Gopi Chand v. Del hi Administration (3) this Court
has wupheld the wvalidity of s. 36(1) of the East Punjab
Public Safety Act 5 of 1949. The provisions of this section
authorised the State Governnent to apply the  prescribed
summons procedure for the trial of the specified offences in
danger ousl y

(1) [1952] S.C.R 435. (2) [1952] S.C.R 284.

(3) AIl.R 1959 S.C 609.
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di sturbed areas. The notification issued by the State
CGovernment under authority conferred on it by the i mpugned
Act was chal l enged as offending Art. 14 but this challenge
was repelled and the statutory provi si on and the
notification were held to be valid.

The result of these decisions appears to be this. In

considering the wvalidity of the inmpugned statute on the
ground that it violates Art. 14 it would first be necessary
to ascertain the policy underlying the statute and the
object intended to be achieved by it. In this process the
preanble to the Act and its material provisions can and mnust
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be considered. Having thus ascertained the policy and the
object of the Act the court should apply the dual test in
examning its validity: Is the classification rational and
based on intelligible differentia; and has the basis of
differentiation any rational nexus with its avowed policy
and object ? If both these tests are satisfied the statute
must be held to be valid. and in such a case the
consi deration as to whether the sane result could not have
been better achieved by adopting a different classification
would be foreign to the scope of the judicial enquiry. | f
either of the two tests is not satisfied the statute nust be
struck down as violative of Art. 14. Applying this test it
seenms to wus that the inpugned provisions contained in s.
2(b) and the proviso to s. 4(1) cannot be said to contravene
Art. 14. As we have indicated earlier, if in issuing the
notification authorised by s. 2(b) the State Government acts
mala fide or exercises its power in a colourable way that
can always be effectively challenged; but, in the absence of
any such plea and without adequate material in that behalf
this aspect of the matter does not fall to be considered in
the present appeal

The result is the order passed by the Hgh Court is
confirmed and the appeal disnissed.

Before we part with this appeal, however, we would like to
add that, since /'the offences are alleged to have been
conmitted nore than ten years ago, it is desirable that the
case agai nst the appellants should now be tried and di sposed
of as expeditiously as possible.
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SARKAR. J. -The question that arises in this appeal whether
a certain provision of the Tribunal Crimnal ~Jurisdiction
Act, 1952, (W B. Act XIV of 1952) is void as it takes away
the right conferred by art. 14 of the Constitution. " In ny
view, it is.

The Act came into force on July 30, 1952. The object of the
Act is set out in the preanble which so far as is
relevant in this case reads, " Wereas it is expedient in
the interests of the security of the State, the nmaintenance
of public peace and tranquillity to provide for the 'speedy
trial of the offences specified in the Schedule;” It is
hereby enacted...."

The provisions of the Act which have to be considered in
this case are set out bel ow

S. 2. Definitions.-In this Act unless there is anything
repugnant in the subject or context-

(8) e

(b) " disturbed area " means an area in which in the
opi nion of the State Governnent -

(i) there was or

(ii) there is

any ext ensi ve di sturbance of the public peace and

tranquillity and in respect of which area the State
CGovernment has issued a notification declaring such area to
be a disturbed area. |In cases falling under clause (i) -the

notification shall have effect during such period as may  be
specified therein, and in cases falling under <clause (ii)
the notification shall have effect fromsuch date as may be

specified in the notification until the notification is
revoked;

(C) e

(d) " Schedul ed offence " neans any offence specified in
t he Schedul e.

(e) " Tribunal " means a Tribunal of Criminal Jurisdiction

constituted under sub-section (1) of section 3.
S. 4.
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(i) Scheduled offences shall be triable by the Tribunals
only;

664

SCHEDULE

2. An offence punishable under section 302, section 304,
section 307, section 326, section 363, section 364, section
365, section 366, section 376, section 395, section 396,
section 397, or section 436 of the Indian Penal Code, if
committed in a disturbed area.

4. Any conspiracy to conmt or any attenpt to conmt or
any abetnent of any of the offences specified initens 1 to
3.

The Act provides by some of the sections which need not be
set out, a special procedure for trial under it. Thus the
trial is to be without a jury even in case,% which are
triable by a jury. -Again, the Tribunal is to follow the
procedure laid down for the trial of warrant cases by a

Magi strat'e,. instituted otherwi se than on a police report
and the procedure for conmittal for trial is onmtted.
Further, a Judge presiding over a Tribunal nay act on the
evi dence recorded by his predecessor. The procedure

provided by the Act is thus clearly |ess beneficent to an
accused than the nornal procedure under the Code of Crim nal
Procedure, which would have to be adopted for his trial if
the Act had not been passed. The |earned Advocate-Genera
of West Bengal, appearing for the respondent, the State of
West Bengal, did not contend to the contrary. The Act,

t her ef or e, provi des a di- sadvant ageous and so, a
di scrimnatory procedure for the persons who cone under its
scope.

W turn nowto the facts of this case. On Septenber 12,
1952, the CGovernment of West Bengal issued a notification
under s. 2(b) of the Act declaring the whole area within the
jurisdiction of Kakdwi p and Sagar police-stations to be a
di sturbed area and specified the period from January 1

1948, to March 31, 1950, to be the period during which the
notification was to have effect.

The Special Public Prosecutor Kakdwip cases, of t he
CGovernment of West Bengal filed a conplaint against the
appel l ants and several other persons as a result of the
proceedi ngs taken by that Government in case
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No. 1 of Judicial Departnent Notification No. 5916 dated
Cct ober 24, 1952. The date of the conpl ai nt. does not appear
from the record. The case against the appellants and the
-other persons appears to be that, between the dates
nmentioned in the Notification OF Septenber 12, 1952, 'they
were anong the |eaders of the violent formof a novenent
called the Tebhaga novenent, in the Kakdwi p area and they,
with the others, led the novenent to kill the landlords and
jotdars and burn down their houses, so that the bhagchasis,
that is, the cultivators who cultivated the lands of the
| andl ords and jotdars on the basis of getting a share of the
crop produced, nmight obtain full control over the |ands they
cultivated and the object of the novenent included offering

resistance to and killing the police if they intervened, and
burning down school houses where the police frequently
canped.

On the aforesaid conplaint, on March 3, 1958, proceedi ngs
were started agai nst the appellants under the Act. After

exam ning 99 witnesses the | earned Judge presiding over the
Tri bunal hearing the case, framed a charge against them on
May 16, 1958, under s. 120 B, read with ss. 302 and 436, of
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the Indian Penal Code. These offences are included in itens
Nos. 2 and 4 of the Schedul e.

On May 26, 1958, the appellants noved the Hi gh Court at
Cal cutta wunder art. 227 of the Constitution and s. 439 of
the Code of Criminal Procedure for an order quashing the
proceedi ngs against themon certain grounds. | propose to
deal in this judgnment with one of these grounds only. It
was said that s 2(b) of the Act in so far as it allowed the
Government to declare an area in which " there was " dis-
turbance in the past, to be a disturbed area, offends art.
14. of the Constitution as it then discrimnates between
persons who had committed the same -offences in that area
within the specified period but whose trials had been
concluded before the notification and others simlarly
situated but whose trial's had not been so concluded. It was
said that the forner class of persons had the advantage of
the normal procedure while
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the latter, inwhomthe appellants are included, were to
tried by a | ess advant ageous procedure.

The application of the appellants was heard by a bench of
the High Court consisting of Mtter and Bhattacharya, JJ.
These | earned Judges cane to entertain different views on
the question. Mtter, J., thought that the Act had been
gi ven a retrospective operation by permtting t he
decl aration of an area as a disturbed area for a past period
but that the Act dealt only with procedure and procedura
alterations were always ,retrospective. Bhattacharya, J.,
seens to have been of the view that a retrospective
operation even of a procedural statute is not permssible if
such operation results in the statute offending art. 14
that the principle of the retrospective operation of a
pr ocedur al statute is not available to by- pass t he
constitutional safeguard guaranteed by art. 14.

In view of this difference of opinion, the mtter was
referred to a third | earned Judge of the Court, nanely, Sen
J. He was of the view that the retrospective operation of
the Act, by which he neant the application of the procedure
laid down in it to cases in respect of offences comitted
before the Act the trial of which had not been concluded,
did not offend art. 14; that there was no fundamental ri ght
to a particular procedure for trial and alterations in the
procedural |aw were always retrospective unless the contrary
was i ndicated. He further observed, " The change in the
procedure made by a statute in respect of offences falling
within a prescribed reasonable classification, affects al
pendi ng cases of that class; and so long as all pending
cases within the class are tried under the speci a
procedure, there is no discrimnation." In the result, the
appel l ant’ s application was refused. They have now appeal ed
to this Court.

It seenms to ne that the | earned Judges of the High Court
were unduly oppressed by considerations of the retrospective
operation of the Act. The question is not whether the Act
is prospective or retrospective in its operation. Nor is it
the question whether the Act deals wth procedures or
substantive rights. The only question is whether the Act
operates in respect only of
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a class of persons and if so, whether the classification is
justifiable. Wether a |law offends art. 14, does not depend
upon whether it is prospective or retrospective. There is
nothing in art. 14 to indicate that a law operating
retrospectively cannot offend it. It is possible both for
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prospective and retrospective statutes to contravene the
provisions of that article. It is not necessary therefore

to consider whether the Act is prospective or retrospective
or whether it concerns procedure or substantive rights.

The general rule is that a |law nust apply to all persons.
But it is permissible within certain well recognised limts,
to validly legislate for a class of persons. The test for a

valid classification is well known. It may be read fromthe
judgment in the recent case of Sri RamKrishna Dalnmia v.
Shri Justice S. R Tendol kar 1. Das, C.J., said at p
298:

In determning the validity or otherw se of such a statute
the court has to exam ne whether such classification is or
can be reasonably regarded as based upon sonme differentia
whi ch di stingui shes such persons or things grouped together
from those left out of the group and whether such
differentia has a reasonable relation to the object sought
to be achieved by the statute Where the court finds that the
classification satisfies the tests, the court wll wuphold
the validity of the law "

Again at p. 299 he observed:

"A statute may not make any classification of the persons or
things for the purpose of applying its provisions but my
leave it to the discretion of the Governnent to select and
classify persons /or things to whomits provisions are to
APP Y. e e
the court will strike down the statute-if it does not |ay
down any principle or policy for guiding the exercise of the
di scretion by the CGovernment in the matter of ' selection or
classification

In such a case the court will strike down both the |aw as
wel | as the executive action taken under such |aw. "

(1) [1959] S.C. R 279.
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The statute before us has nmade a classification in regard to
of f ences. It applies only to those offences which are
mentioned in the Schedule. [ wll assune that this
classification satisfies the test and i s good. | wish to

observe here that in this case | amconsidering the validity
of the statute only in so far as it is concerned wth _an
offence conmmtted in a disturbed area. Such an of fence
cones under itens 2 and 4 of the Schedule which ~alone,
therefore, | have set out. Now, the Act leaves it~ to the
CGovernment to decide which is a disturbed area and to nake a
classification on the basis of areas. | will  also assune
that the Act is not invalid in so far as it leaves it to the
Government to make this classification; that it |ays dowm a
principle or policy, nanely, extensive disturbance of public
peace and tranquillity for guiding the Governnment in making
this classification.

Now, s. 2(b) enpowers the CGovernment to declare an area to

be a disturbed area where " there was " ext ensi ve
di sturbance of the public peace and tranquillity in the
past. The Governnent has however to nention in t he

notification nmaking such a declaration, the period during
which it shall have effect; in other words, the notification
has to specify the period in which in the area declared a "

di sturbed area ", disturbance of the public peace and
tranquillity had taken place. The area,so declared a "
di sturbed area " becones a " disturbed area " wthin the

neaning of the Act for that period only. In such a case
only such of the offences nentioned in itenms Nos. 2 and 4 of
the Schedul e as were conmitted in the specified area during
the specified period come under the scope of the Act. Thi s
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is the kind of declaration of a di sturbed area " that we
have in this case

The effect of this kind of declaration is that it nakes the
Act applicable only to persons who have conmitted any of the

specified offences in the area and during the period

indicated. As will presently be seen, it does not apply to
all such persons. This being a case, where there had been
di sturbances in the area in the past, the period nentioned
in the declaration nust be a period in the past. That is
what happened in the present case. The declaration was
made on
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Septenber 12, 1952, and the period specified was from
January 1, 1948, to March 31, 1950. It is possible in such
a case that nany of the persons who had comitted the
of f ences wi t hin the past  period speci fied in t he
decl arati on, m ght have already been tried and their trials
concl uded  before the declaration was nade. They would in
such circunstances have been tried according to the nornal
procedure provided by the Code of Criminal Procedure. To
them the _Act does not apply. QO her persons, like the
appel lants who comitted the same offences in the sane
period and in the sane area but whose trials had not been
concl uded before the declaration was nmade, have to be tried
under the di sadvantageous procedure prescribed by the Act.

The effect of the Act therefore is to group into one class,
persons committing the specified offences in the specified
area and in the specified period whose trials had not been

concl uded before the making of the declaration. It is only
to themthat the Act applies. ~This is wherethe difficulty
ari ses. There does not seem to be any intelligible

di fferentia by which such persons can be differentiated from
others who committed the sane offences in the same area and
during the sanme period but whose trials had been concluded
before the nmaking of the declaration. The object of the
Act, as earlier stated, is to secure speedy trials 'in the
interests of the security of the State and the nai'ntenance

of the public peace and tranquillity in view of the
ext ensi ve disturbance of the public peace and tranquillity
in an area. It would be necessary to carry out this object

that both the classes of persons, nanely, those whose trials
had been concluded as al so those whose trials had not -been
concl uded, should be treated according to the same law. The
only distinction between the two classes is that in one case
the trials had been concluded while in the other, they had

not been. Now that is not a differentia, if it may be
called so, which has any reasonable relation to the object
of the Act. Indeed, in order to secure that object, it is

necessary to place both the classes of persons in the / sane
situation. By permtting a declaration classifying offences
conmitted in the past, the Act makes a classification which
cannot stand the
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wel | -known test which | have read from Ram Kri shna Dalma’s
case (1).

It cannot be said that the object of the Act is only to
provi de speedy trial and that therefore as there is of no

guestion of speedy trial in the cases where the trial had-
al ready been concluded there is an intelligible differentia

bet ween such cases and those where the trial had not
been concluded. It is quite plain that the object of the
Act is not sinply to provide a speedy trial. | ndeed, al

of fences require speedy trial. The object of the Act is

expressly to provide speedy trial of certain offences
conmitted in a specified area and during a specified period
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because " it is expedient in the interests of the security
of the State, the nmaintenance of public peace and
tranquillity " to do so. The classification by areas is

based on disturbance in an area and the necessily of
restoring peace there. Such being the object, a distinction
made between the cases were the trials had been concl uded
and the cases where the trials had not been concluded, is
not a distinction which has any rational relation to that
obj ect.
The |earned Advocate-Ceneral for the State of Wst Benga
contended that this case is covered by the decision of this
court in Gopi Chand v. Delhi Administration (2). There, no
such difficulty as arises in this case, had arisen. I
therefore do not think that that case is of any assistance.
In ny view, s. 2(b) of the Act in so far as it permts an
area which was a disturbed area in the past to be declared a
di sturbed area for the purposes of the Act, offends art. 14
of the Constitution and is therefore wunconstitutional and
voi d. The declaration in the present case was nmde under
that portion of s. 2(b) and-it cannot be sustained. That
portion of the Act and the Notification of Septenber 12,
1952, nust therefore be held to be void.
In the result | would-allowthe appeal

ORDER OF COURT
In view of the opinionof the mpjority, the order passed by
the Hi gh Court is confirned and the appeal is disnssed.
(1) [1959] S.C.R 279. (2) A 1R 1959 s.C. P. 609
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