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The Governnent of Andhra Pradesh in the vyear 1984
deci ded that wonmen were not getting their due share of
public enploynent. It decided to take certain renedia
measures. On 2.1.1984 it issued GO M. No.2;  Genera
Admi ni stration (Services-A) Depart ment stating policy
decisions taken by the State Government in respect of
reservations for wonen in public services, to a specified
extent. Pursuant to this policy decision, Rule 22-A was
introduced in the Andhra Pradesh State and Subordinate
Service Rules wunder the proviso to Article 309 of the
Constitution of India. It reads as follows: -

"22-A: Notwithstanding anything contained in these

Rul es or Special or Ad-hoc Rul es-

(1) In the matter of direct recruitnent to posts for

whi ch wonen are better suited than nen, preference

shall be given to wonen; (G O .M. Mb.472, G A dated

11.10.1985):

Provided that such absolute preference to wonen
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shall not result in total exclusion of nen in any
cat egory of posts.

(2) In the matter of direct recruitnent to posts for
whi ch wonen and men are equally suited, other things

bei ng equal, preference shall be given to wonen and
they shall be selected to an extent of at |east 30% of
the posts in each category of OC, B.C, S.C, and
S. T. quota.

(3) In the nmatter of direct recruitnent to posts which
are reserved exclusively for being filled by wonen they
shall be filled by wonmen only."

Sub-rule (2) of this Rule is the subject matter of
chal | enge before us. The challenge is by the respondent No.1
who, at the time of filing of the petition before the Hi gh
Court, was a law student in Andhra University, Waltair. W
are informed that he is now a practising lawer. At the
material time, however, he had registered his name in the
District Enploynent Exchange, 'Visakhapatnam He filed a
wite  petition before the Andhra Pradesh H gh Court
chal l enging'the above Rule on the ground that it was
violative of Articles 14 ~and 16(4) of the Constitution and
had seriously affectedall male unenployed persons in the
State of Andhra Pradesh. A single Judge of the Andhra
Pradesh Hi gh Court ‘upheld the validity of Rule 22-A In
appeal before the /Hi gh Court, however, a Division Bench has
struck down a portion of Rule 22-A(2) as unconstitutiona
whi | e uphol ding sub-rules (1) and (3) of Rule 22-A The
portion of sub-rule (2) which is struck down is the |ast
portion of that sub-rule containing the words "and they
shall be selected to an extent of at |east 30% of the posts
in each category of OC, B.C, S.C, and S. T. gquota"

Does sub-rule (2) of Rule 22-A violate Articles 14 or
16(4)? Article 14 which provides that the State shall not
deny to any person equality before the law, has been the
subject matter of interpretationin a nunber of cases before
this Court as well as the High Courts. Application of this
principle of equality has often/proved nore difficult in
practice than was anticipted. It has, however, been comonly
accepted that the equality clause requires that only persons
who are in like circunstances should be treated -equally.
VWere persons or groups of persons are not situated equally,
to treat themas equals would itself be violative of Article
14. As a necessary fall out of this principl e,
classification anobng di fferent groups of persons -and
di fferentiati on between such classes is perm ssible provided
(1) the classification is f ounded on intelligible
differential between the groups and (2) such differentia
have a rational nexus with the objects sought tol be achieved
by the statute. Article 15, however, prohibits
differentiation between classes on certain grounds. It
prohibits the State fromdiscrimnating against any citizen
on grounds only of religion, race, caste, sex, place of
birth or any of them C ause (3) of Article 15 provides that
nothing in this Article shall prevent the State from nmaking
any special provision for wonen and children. In other
words, while Article 15(1) would prevent a State from nmaking
any discrimnatory law (inter alia) on the ground of sex
alone, the State, by virtue of Article 15(3), is permtted,
despite Article 15(1), to make special provisions for wonen,
thus clearly carving out a pernmissible departure fromthe
rigours of Article 15(1).

Article 16(2) provides that no citizen shall, on
grounds only of religion, race, caste, sex, descent, place
of birth, residence or any of them be ineligible for, or
di scrimnated against in respect of, any enploynent or
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office under the State. The anbit of Article 16(2) is nore
[imted in scope than Article 15(1) because it is confined
to enpl oynent or office wunder the State. Article 15(1), on
the other hand, covers the entire range of State activities.
At the same time, the prohibited grounds of discrimnation
under Article 16(2) are sonewhat wider than those under
Article 15(2) because Article 16(2) prohibits discrimnation
on the additional grounds of descent and residence apart
fromreligion, race, caste, sex and place of birth. For our
pur poses, however, both Articles 15(1) and 16(2) contain
prohi bition of discrimnation on the ground of sex.

The respondent before us has submtted that if Article
16(2) is read wth Article 16(4) it is clear that
reservation of appointnents or posts in favour of any
backward class of citizens which, in the opinion of the
State, is not adequately represented in the services under
the State is expressly permitted. But there is no such
express provision in relation to reservation of appointments
or posts i'n favour of wonen under Article 16. Therefore, the
respondent cont ends that the State cannot nmake any
reservation in favour of ~women in relation to appointments
or posts wunder the State. According to the respondent this
woul d amount to discrimnation on the ground of sex in
public enpl oynent or appointment to posts under the State
and would violate Article 16(2).

This argunent ignores Article 15(3). The interrelation
between Articles 14, 15 and 16 has been <considered in a
nunber of cases by 'this Court. Article 15 deals with every
kind of State action in relation to the citizens of this
country. Every sphere of activity of the State is controlled
by Article 15(1). There is, therefore, no reason to exclude
fromthe anbit of Article 15(1) enploynent under the State.
At the sanme time Article 15(3) permts special provisions
for women. Both Articles 15(1) and 15(3) go together. In
addition to Article 15(1) Article 16(1), however, places
certain additional prohibitions in~ respect of a specific
area of state activity viz. enployment under the State.

These are in addition to the grounds of prohibition
enuner at ed under Article 15(1) which are al so included under
Article 16(2). There are, however, certain specific

provisions in connection with enploynent under the State
under Article 16. Article 16(3) pernmts the State to
prescribe a requirenent of residence within the State or
Union Territory by parlianentary |legislation; while Article
16(4) permts reservation of posts in favour of backward
classes. Article 16(5) permits a law which may require a
person to profess a particular religion or may require him
to belong to a particular religious denom nation, if he is
the incunbent of an office in connection with the affairs of
the religious or denom national institution. Threrfore, the
prohi bi ti on agai nst discrinination on the grounds set out in
Article 16(2) in respect of any enploynment or office under
the State is qualified by clauses 3, 4 and 5 of Article 16.
Therefore, in dealing with enploynent under the State, it
has to bear in mnd both Articles 15 and 16 - the fornmer
being a nore general provision and the latter, a nore
specific provision. Since Article 16 does not touch upon any
speci al provision for wonmen being nmade by the State, it
cannot in any manner derogate fromthe power conferred upon
the State in this connection under Article 15(3). This power
conferred by Article 15(3) is wide enough to cover the
entire range of State activity including enploynent under
the State.

The insertion of clause (3) of Article 15 in relation
to wonen is a recognhition of the fact that for centuries,
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worren of this country have been socially and econonically
handi capped. As a result, they are unable to participate in
the soci o-econonic activities of the nation on a footing of
equality. It is in order to elimnate this socio-econonic
backwar dness of women and to empower themin a manner that
woul d bring about effective equality between nen and wonen
that Article 15(3) is placed in Article 15. Its object is to
strengthen and inprove the status of wonen. An inportant
linb of this concept of gender equality is creating job
opportunities for wonmen. To say that under Article 15(3),
job opportunities for wonmen cannot be created would be to
out at the very root of the underlying inspiration behind
this Article. Making special provisions for wonen in respect
of enploynent or posts under the State is an integral part
of Article 15(3). This power conferred under Article 15(3),
is not whittled down in any nanner by Article 16.

VWhat then is neant by "any special provision for women"
in Article 15(3)? Thi's "special provision", which the State
may make to inprove wonen’s participation in all activities
under the supervision and control of the State can be in the
formof either affirmative action or reservation. It s
interesting to note that the same phraseol ogy finds a place
in Article 15(4) which deals with any special provision for
the advancenent of ‘any -socially or educationally backward
class of citizens /or ~Schedul ed Castes or Schedul ed Tri bes.
Article 15 as originally enacted did not contain Article
15(4). It was inserted by the Constitution First Anendnent
Act, 1951 as a result of the decision in the Case of The
State of Madras v.  Chanpakam Dorairajan (1951 SCR 525)
setting aside reservation of seats i'n educati ona
institutions on the basis of caste and community. This Court
observed that the Governnent’'s order was  violative of
Article 15 or Article 29(2). It said:-

"Seeing, however, that clause (4)

was inserted in Article 16, the om ssion

of such an express provision from

Article 29 cannot but be regarded as

significant."

The object of the First Amendment was to bring Articles 15
and 29 in line with Article 16(4). After the introduction of
Article 15(4), reservation of seats in educati onal
institutions has been upheld in the case of MRBalaji &
Os. v. State of Msore (1963 Supp. (1) SCR 439) and a
nunber of other cases which need not be referred to here.
Under Article 15(4) orders reserving seats for Schedul ed
Cast es, Schedul ed Tri bes and Backward Cl asses in
Engi neeri ng, Medical and other Technical colleges, have been
uphel d. Under Article 15(4), therefore reservations. are
perm ssi ble for the advancenent of any backward class of
citizens or of Scheduled Castes or Schedul ed Tribes. Since
Article 15(3) contains an identical special provision for
worren, Article 15(3) would also include the power to make
reservations for wemm. In fact, in the case of ‘Indra
Sawhney & Os. v. Union of India & Os. (1992 Supp. (3) SCC
217) this Court (in paragraph 846) rejected the contention
that Article 15(4) which deals with a special provision

envi sages programes of positive action while Article 16(4)
is a provi si on war ranti ng pr ogr ammes of positive
di scrimnation. This Court observed: -

"W are afraid we may not be able to fit these

provisions into this kind of conpartnmentalisation in

the context and schene of our constitutiona
provisions. By now, it is wel | settl ed t hat
reservations in educational institutions and other
wal ks of life can be provided under Article 15(4) just




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 7

as reservations can be provided in services under

Article 16(4). If so, it would not be correct to

confine Article 15(4) to programes of positive action

alone. Article 15(4) is wider than Article 16(4) in as
much as several kinds of positive action progranmes can
al so be evolved and i npl enented thereunder (in addition
to reservations) to inprove the conditions of SEBCs,

Schedul ed Castes and Schedul ed Tri bes, whereas Article

16(4) speaks only of one type of renedial neasure,

nanel y, reservation of appointnments/posts."

This Court has, therefore, clearly considered the scope
of Article 15(4) as wider than Article 16(4) covering within
it several Kkinds of positive action programes in addition
to reservations. It has, however, added a word of caution by
reiterating MR Balaji (supra) to the effect that a specia
provi sion contenplated by Article 15(4) like reservation of
posts and appoi ntnents contenplated by Article 16(4), rmust
be within reasonable limts. These limts of reservation
have been broadly fixed at 50% at the maxinmum The sane
reasoning would apply to Article 15(3) which is worded
simlarly:.

In the 1light of these constitutional provisions, if we
ook at Rule 22-A(2) it is apparent that the Rul e does nake
certain special provisions for wonen as contenpl ated under
Article 15(3). Rule 22-A(2) provides for  preference being
given to wonen to the extent of 30% of the posts, other
things being equal. This is clearly not a reservation for
women in the nornal 'sense of the term Reservation normally
inplies a separate quota whichis reserved for a specia
category of persons. Wthin that category ~appointnents to
the reserved posts may be made in the order of the nerit.
Nevert hel ess, the category for whose benefit a reservation
is provided, is not required to conpete on equal ternms with
the open category. Their selection .and appointnent to
reserved posts is independently on their inter se merit and
not as conpared with the merit of candidates in the open
category. The very purpose of reservation is to protect this
weak category against conpetition fromthe open  category
candi dates. In the case of Indra Sawhney (supra) while
dealing with reservations, this Court has observed (at
par agr aph 836): -

"It cannot also be ignored that the very idea of

reservation inplies selection of a less neritorious

person. At the sane tinme, we recognise that this mch

cost has to be paid, if the constitutional promse of

social justice is to be redeened."
These remarks are qualified by observing that efficiency,
conpetence and nerit are not synonynous and that it is
undeni abl e that nature has endowed nerit upon nenbers of
backward cl asses as much as it has endowed upon nenbers of
other classes. What is required is an opportunity-to prove
it. It is precisely a lack of opportunity which has led to
soci al backwardness, not nmerely anongst what are conmonly
consi dered as the backward cl asses, but al so anongst wonen.
Reservation, therefore, is one of the constitutionally
recogni sed nmet hods of overcom ng this type of backwardness.
Such reservation is perm ssible under Article 15(3).

Rule 22-A(2), however, does not provide for this kind
of reservation for wonen. It is a Rule for a very linmted
affirmative action. It operates, first of all, in respect of
direct recruitment to posts for which nen and wonen are
equal ly suited. Secondly, it operates only when both nen and
worren candi dates are equally neritorious. This is an express
condition of Rule 22-A(2), thus linmting its application. In
other words, it contenplates a situation where, in the
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selection test - whether it is witten or oral or both, a
certai n nunber of men and wonen candi dates have got an equa
nunber of marks. If the nunber of posts to which these
equal ly situated nen and wonen can be appointed are linited,
and all of them cannot be appointed, then preference to the
extent of 30%is required to be given to women. This is
clearly an affirmative action of preference to the extent of
30% for wonen. To give an illustration, supposing there are
inthe nerit list, at a certain point in the order of nerit,
20 candidates - men and wonen, who have secured equal narks.
There are only ten posts which have to be distributed

amongst these 20 candidates. |In such a situation, 3 out of
these 10 posts will be given to wonen while the remaining 7
posts will have to be allotted anbng the renmaining 17
candi dates. In such ~a situation if there are any

departrmental rules for giving preference they will operate.
For exanpl e such rules at tines provide that a person who is
ol der in age will be preferred, all other thing being equal

This kind of preference nmay have nothing to do with merit.
It may be nerely an admnistrative guideline to select from
amongst those who are equally ~neritorious. Sonetines
educational qualifications are looked at to find out the
mar ks obtained by the candidates in the exam nation. It
could be that the exam nation taken by different candidates
is of different tinmes. Neverthel ess, these narks are | ooked
at to select sonme candidates out of a group of -equally
neritorious persons. These norms for selection out of
equal ly meritorious 'persons, do not-come into play under
Rul e 22-A(2) for giving preference to wonen.  The phrase

"other things being equal™ does not referto these other
norns for choosing fromout of equally neritorious persons.
For exanple, it would be sonewhat startling to find nen and

worren who have not nerely got the sanme nunmber of marks in
the selection test but are also born on'the sane day in the
sane year. It is not the intention of Rule 22-A(2) that it
woul d apply only if all the candidates have not nerely the
sanme nunber of marks in the selection test but are also born
on the same date, or have identical marks in the qualifying
di pl oma or degree examination. The preference contenplated
under Rule 22-A(2) will cone into operation-at the initia

stage when in the selection test for the post in question,

candi dates obtain the same nunber of marks or are found to
be equally nmeritorious. Rule 22-A(2) prescribes a mninum
preference of 30%for wonen, clearly contenplating that for
the remaining posts also, if wonen candi dates are avail abl e
and can be selected on the basis of other criteria of
sel ection anong equals which are applied to the remaining
candi dates, they can also be selected. The 30%rule is also
not inflexible. In a situation where sufficient nunmber of
worren are not available, preference that may be given to
them coul d be | ess than 30%

We do not, however, find any reason to hold that this
rule is not within the anbit of Article 15(3), nor do we
find it in any manner violative of Article 16(2) or 16(4)
which have to be read harnoniously with Articles 15(1) and
15(3). Both reservation and affirmative action are
perm ssi bl e under Article 15(3) in connection with
enpl oyment or posts under the State. Both Articles 15 and 16
are designed for the sanme purpose of creating an egalitarian
soci ety. As Thommen, J. has observed in Indra Sawhney’s case
(supra) (although his judgnent is a mnority judgnent),
"Equality is one of the nagnificient cornerstones of Indian
denocracy". W have, however, vyet to turn that corner. For
that purpose it is necessary that Article 15(3) be read
harmoni ously with Article 16 to achieve the purpose for
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which these Articles have been franed.

In the prenises, the judgnent of the High Court in so
far as it strikes down the second part of Rule 22-A(2) is
set aside and Rule 22-A(2) is upheld as valid. The appeals
are accordingly allowed. In the circumnmstances, there will be
no order as to costs.




