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ACT:

H ndu Law Partition-Adoption-Burden ~of proof and onus of
proof -Di stinction-Separation-El ements necessary to nake it
effective-Declaration and know edge-Doctrine of relation
back if affect vested right-Concurrent findings of fact, if
and when can be interfered with-Certificate granted under
Art. 133-Scope and Iimt-Constitution of India, Art. 133.

HEADNOTE:

The appel l ants and the respondents trace their interest and
rights through their geneol ogy to one Veeranna who died  in
1906. One of his sons Pitchayya, predeceased him in~ 1905
and it is alleged that sometine before his death Pitchayya
took Venkayya, the son of his brother Chinpirayya, in
adopti on. It is further alleged that a partition of. the
joint famly properties between Veeranna and his four /sons
took place. Venkayya died in 1938 having a son Subbarao.

Chinpirayya died in 1945 having executed a will whereunder
he gave his properties in equal shares to Subbarao and
Kamal amma, the daughter of his predeceased daughter. He

al so directed Raghavamm, the wife of his brother Pitchayya
to take possession of the entire property belonging to him
nmanage it and to hand over the same to his two grand
children when they attained ngjority. Chinpirayya excluded

his daughter-in-law Chenchanma from managerment as well as
i nheritance. But Raghavamma al |l owed Chenchamma to take
possession of the property. Subbarao died in 1949. In

1930, Raghavanmma filed a suit for possession of the property
i npl eadi ng Chenchamma as the first defendant, Kamal amma as
the second def endant and Punnayya as the third defendant.
934

Chenchanma, the first defendant and the present first
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respondent, contended that Venkayya was not given in
adoption and that there was no partition as alleged by the
plaintiff. She averred that Chinpirayya died undivided from
hi s grandson Subbarao and therefore, Subbarao becane
entitled to all the properties of the joint family by right
of survivorship.
The trial Judge cane to the conclusion that the plaintiff
had not established adopti on of Venkayya by her husband
Pitchayya and that she also failed to prove that Chinpirayya
and Pitchayya were divided fromeach other and in the result
di smssed the suit. On appeal, the H gh. Court upheld the
above two findings of the trial judge. A new pica was
rai sed by the appellant before the Hi gh Court that the wll
executed by Chinpirayya contained a clear intention to
divide and that this declaration constituted a severance in
status enabling him to execute a will. The High Court
rejected this contention also and in the result disnissed
the appeal.

On appeal 'by certificate, the appellants contended that the
findings ~of the H gh Court on adoption as well as on
partition were vitiated by the H gh Court not drawing the
rel evant presunptions pernissible in the case of ol d
transactions, not appreciating the great evidentiary value
of public docunents, ignhoring or at any. rate nor giving
wei ght to admi ssions nmade by parties and wtnesses, adopting
a nechanical instead of an intellectual approach and
perspective and above all ignoring the consistent conduct of
parties spread over a long period. inevitably leading to the
concl usion that the adoption and the partition set up by the
appel l ant were true. (2) On the assunption that there was no
partition by netes and bounds, the court shoul d have held on
the basis of the entire evidence that there was a  division
in status between Chinpiravva and Pitchayya, conferring on
Chinpirayya the right to , bequeath his divided share of the
famly property. (3) The wll-itself contained recitals
enphasi zing the fact that he had all through been a / divided
menber of the famly and that on the date of execution of
the will he continued to possess that character of ‘a divided
nmenber so as to entitle himto execute the will in respect
of his share and, therefore, the recitals—in the wll
thenselves constituted an unanbi guous declaration of his
intention to divide and the fact that the said manifestation
of the intention was not communi cated before his death to
Subbarao or his guardian Chenchanmma could not affect his
status as a divided nmenber. (4) Chenchamm, the guardian of
Subbarao, was present at the time of execution of the wll
and, therefore, even if comrunicati on was

935

necessary for bringing about a divided status, it was / made
in the present case.
The respondents raised a prelimnary objection, “that the
certificate issued by the High Court did not contain any
issue relating to adoption or partition. Hence, this Court
should not allow the appellants to raise these questions.
Secondly, it was contended that since the question, whether
declaration in the will constituted a partition was raised
in the Hgh Court for the first time it should not be
allowed to be raised. It war. further urged that on the
issues of partition and adoption, there were concurrent
findings of fact by the trial Court and the H gh Court and
this Court should not interfere.

Held that a successful party can question the rmaintain-
ability of the appeal on the ground that a certificate was
wongly issued by the Hi gh Court in contravention of Art.
133 of the Constitution, but if the certificate was good,
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the provisions of that Article did not confine the scope of
the appeal to the certificate.
This Court has the power to review the concurrent findings
of fact arrived at by the | ower courts in appropriate cases.
But this Court ordinarily will not interfere with concurrent
findings of fact except in exceptional cases, where the
findings are such as "shocks the conscience of the Court or
by disregard to the forns of |egal process or sone violation
of some principles of natural justice or ot herw se
substantial and grave-, injustice has been done’ . It is not
possi bl e nor advisable to define those circunstances. It
must necessarily be left to the discretion of this Court
having regard to the facts of a particular case. The
present case is not one of those exceptional cases where a
departure fromthe salutary practice adopted by this Court
is justified.

Case Law referred to.
There s an essential distinction between burden or proof
and onus of proof; burden of proof |lies upon the person who
has to '‘prove a fact and it never shifts but the onus of
proof shifts. Such a shifting of onus is a continuous
process in the evaluation ~of evidence. The criticism
| evel | ed against the judgnents of the |ower courts,
therefore, only pertain to the domain of appreciation of
evi dence.
It is well settled that a person who seeks to displace the
natural succession to property by alleging an adoption nust
di scharge the burden that |ies upon-himby proof of the
factum of adoption and its validity. |In the present case,
the appellant has failed to discharge that burden
936
The burden is upon that person who sets up partition to
prove that fact. The general principle is that ‘a H ndu
famly is presuned to be joint unless the contrary is
proved. The finding whether there was partition or not is a
finding of fact. An interference in the concurrent findings
of fact on this point by the courts below is not justified.
Bhagavati Prasad Shah v. Dul bi Raneshwari Juar, [1951]
S. C. R 603, referred to.
It is settled law that a nenber of a joint Hindu fanmily can
bring about his separation in status by a definite and un-
equi vocal and wunilateral declaration of his intention to
separate hinself fromthe fanmily and enjoy his share in
severality. One cannot declare or nanifest his nental state
in a vaccum To declare is to make known, to assert to
ot hers. QO hers nust necessarily be those affected by the
said declaration. Therefore, a menber of a joint Hindu
famly seeking to separate hinself fromothers will have to
make known his intention to the other nmenbers of the famly
from whom he seeks to separate. A declaration to be
ef fective should reach the person or persons affected by one
process or other appropriate to a given situation
Aduj al | at h Kat husumma v. Aduj al ath Beechu, |.L.R 1950 Mad.
502, Suraj Narain v. Igbal Narain, (1912) I.L.R 35 A'l.80
(P. C.), Ranalinga Annavi v. Narayanan Annavi, (1922) I|. L.
R 45 WMad. 489 (P. C), Sayed Kasam v. Jorawar Singh
(1922) |1.L.R 50 Cal. 84 (P C.), Soundararayanl v.
Arunachal am Chetty, (1915) I. L. R 39 Mad. 159 (P.C.), Bal
Krishna v. Ram Krishna, (1931) |I. L. R Al. 300 (P. C),
Babu Ramasaray Prasad Choudhary v. Radhi ka Devi, (1935) 43
L. W 172 (P.C. ), Kanepalli Avilamm v. Manmen Venket aswany,
(1913) 33 M L.J. 745, Rama Ayyar v. Meenakshi Amal,
(1930) 33 L. W 384, Narayana Rao v. Purshothama Rao, |
L. R 1938 Mad. 315 and Indira v. Sivaprasad Rao, |I. L. R
1953 Mad. 245, discussed
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Once the declaration is expressed and brought to the
know edge of the person affected, it relates back to the
date of

937

decl aration or the expression of intention to separate. As
the doctrine of relation back involves retroactivity, it
cannot affect vested rights. It would follow that, though

the date of severance is that of manifestation of the
intention to separate, the rights accrued to others in the
joint famly property between the said nmanifestation and the
know edge of it by the other menbers woul d be saved.
Applying the above principles to the present case it nust be
hel d that on the death of Chinpirayya his interest devolved
on Subbarao since it has not been established that Subbarao
or hi s guardian had know edge of the contents of
Chinpirayya’s will before Chinpirayya died.

JUDGVENT:

Cl VI L APPELLATE JURI SDI CTI.ON: Civil Appeal No. 165 of 61
Appeal fromthe judgment and decree dated Decenber 20, 1955,
of the former Andhra Pradesh H gh Court in Appeal Suit No.
716 of 1952.

D. Narsaraju, Advocate-CGeneral for -the State of Andhra
Pradesh, and T. V. R/ Tatachari, for the appellants.

K. Bhi nsankaram G Jagapat hi Rao and Satyanarayana, for
the respondent No. 1.

K. R Choudhry, for the respondent No. 2.

1963. April 9. The judgnent of the Court was delivered by
SUBBA RAO J.-This appeal by certificate is preferred against
the judgment and Decree of the H . gh Court of Andhra
confirmng those of the Subordinate judge, Bapat | a,
dismissing the suit filed by the appellants for possession
of the plaint schedul e properties. The follow ng geneal ogy
wi Il be useful

938

in appreciating the facts and the contentions of the parties

Veeranna (d. 2.2.1906)
I

Atchanna Seshanﬁa

(1st wife) (2nd wife)
Chinpirayya Pifchayya RaghaVanna

(d.5-5-1945)  (d. 1-9-1905) (PIff.Applt.).

Daﬁghter
(d. 1-11-1905) Venkéyya Chen-

chamma (DI, R 1)
(al I eged adopt ed)

Subbar ao (d.28;7-1949)
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Venkayyé Sarésmatanna Raghavéyya

(d.24-5-1938) : (b.28-10-1910
(alleged to : d. 1916)
have been adopted Komal ama
by Pitchayya) D2/R2
Peda Punnayya Chi na Punniayya
(died unmarried (D3, R3)
1st Qﬁfe an.mﬁfe
(died issue- Subbamma

l.ess) L.R of D3/R3

Alivel amma - Venkayama

939

It will be seen fromthe geneal ogy that Veeranna had two
wi ves and that Chinpirayya and Pitchayya were his sons by
the first wife and Peda Punnayya and Chi na Punnayya were his
sons by the second wife. Veeranna died in the year 1906 and
his second son Pitchayya had predeceased him on 1-9-1905
| eaving his wi dow Raghavamma. It is alleged that sonetine
before his death, Pitchayya took Venkayya, the son 'of his
br ot her Chinpirayya in adoption; and it is also alleged that
in or about the year 1895, there was a partition of the
joint famly properties between Veeranna and his four 'sons,
Chi npi rayya, Pitchayya, Peda Punnayya and China Punnayya,
Veeranna taking only 4 acres of land and the rest of the
property being divided between the four sons-by netes and
bounds. Venkayya died on May 24, 1938, |eaving behind a son
Subbarao. Chinpirayya died on May 5, 1945 having executed a
wil | dated January 14, 1945 whereunder he gave hi-s
properties in equal shares to Subbarao and Kanmal ama, the
daught er of his pre-deceased daught er Sar aswat amg,;
thereunder he also directed Raghavanmma, the w dow  of his
brot her Pitchayya, to take possession of the entire property
bel onging to him to manage the sanme, to spend (the income
therefromat her discretion and to hand over the property to
his two grandchildren after they attained majority ~and if
either or both of themdied before attaining majority, his
or her share or the entire property, as the case nmay be,
woul d go to Raghavanma. The point to be noticed is that his
daught er-in-1aw, Chenchamma was excl uded from nanagenent - as
well as frominheritance after the death of Chinpirayya.
But Raghavama allowed Chenchamma to nmnage the entire
property and she accordingly cane into possession of the
entire property after the death of Chinpirayya. Subbar ao
died on July 28, 1949. Raghavamua filed a suit on Cctober
12, 1950 in the Court of the Subordinate judge, Bapatlal
for possession of the plaint schedul ed
940
properties; and to that suit, Chenchamma was nmade the first
def endant; Kanmal amma, the second defendant; and Chi na
Punnayya, the second son of Veeranna by his second wife, the
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third defendant. The plaint consisted of AA B, C D D1
and E schedul es, which are alleged to be the properties of
Chi npi rayya. Raghavammua cl ai ned possession of A, B and C
Schedul ed properties fromthe 1st defendant, for partition
and delivery of half share in the properties covered by
pl ai nt-schedul e D and D-1 which are alleged to belong to her
and the 3rd defendant in common and a fourth share in the
property covered by plaint-schedule E which are alleged to
bel ong to her and the 1st and 3rd defendants in conmmon. As
Kamal amma was a minor on the date of the suit, Raghavamm
claimed possession of the said properties under the wll
-half in her own right in respect of Subbarao s share, as he
died before attaining npjority, and the other half in the
right of Kanalamma, as by then she had not attained
majority, she was entitled to nmanage her share till she
attained majority.

The first defendant denied that Venkayya was given in
adoption ‘to Pitchayya or that there was a partition in the
famly of Veeranna in the manner clained by the plaintiff.
She averred that Chinpirayya died undivided from his
grandson Subbarao and, therefore, Subbarao becane entitled
to all the properties of the joint famly by right of
survi vor shi p. She did not-admit that Chinpirayya executed

the wll in a sound and di sposing frame of mind. She also
did not admt the /correctness of the Schedul es attached to
the plaint. The second, defendant filed a statenent

supporting the plaintiff. The third defendant filed a
st at enmrent denying 'the allegations in the  plaint and
di sputing the correctness of the extent of sone of the itens
in the plaint schedules. He also averred that some of the
itens bel onged to himexclusively and that Chinpirayy a had
no right to the mm

941

On the pleadings various issues were raised and the nain
i ssues, with which we are now concerned, are issues | and 2,
and they are : (1) whether the adoption of Venkayya was true
and valid ; and (2) whether Pitchayya and Chi npirayya were
di vi ded as alleged by the plaintiff. The | ear ned
Subordi nate judge, after considering the entire oral and
docunentary evidence in the case, cane to the conclusion
that the plaintiff had not established the factum of adop-
tion of Venkayya by her husband Pitchayya and that she -also
failed to prove that Chinpirayya and Pitchayya were divided
from each other ; and in the result he dismissed the suit
with costs.

On appeal, a division Bench of the Andhra Hi gh Court
reviewed the entire evidence over again and. affirned the
findings of the |I|earned Subordinate judge on both the
i ssues. Before the | earned judges anot her point was raised,
nanely, that the recitals in the will disclose a clear and
unanbi guous declaration of the intention of Chinpirayya to
di vide, that the said declaration constituted a severance in
status enabling himto execute a will. The |I|earned ‘judge
rejected that plea on two grounds, namely, (1) that the wll
did not contain any such declaration ; and (2) that, if it
did, the plaintiff should have clained a division of the
entire famly property, that is, not only the property
cl ai med by Chinpirayya but also the property alleged to have
been given to Pitchayya and that the suit as framed would
not be maintainable. |In the result the appeal was dism ssed
with costs. The present appeal has been preferred by the
plaintiff by certificate against the said judgment.

Learned Advocate-General of Andhra Pradesh, appearing for
thE appellant, raises before us the followi ng points : (1)
The findings of the H gh Court on adoption as well as on
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partition were vitiated by the H gh Court not drawing the
rel evant presunptions permissible in the case of old

942

transactions, not appreciating the great evidentiary value
of public docunents, ignhoring or at any rate not giving
wei ght to adm ssions nade by parties and w tnesses adopting
a nechanical instead of an intellectual approach and
perspective and above all ignoring the consistent conduct of
parties spread over a long period inevitably leading to the
concl usion that the adoption and the partition set up by the
appel l ant were true. (2) On the assunption that there was no
partition by netes and bounds, the Court should have held on
the basis of the entire evidence that there was a division
in status between Chinpirayya and Pitchayya, conferring on
Chinpirayya the right to bequeath his divided share of the
famly property. (3) The will itself contains recitals
enphasi zing the fact that he had all through been a divided
menber ~of the famly and that on the date of execution of
the will he continued to possess that character of a divided
nmenber so as to entitle himto execute the will in respect
of his share and, therefore, the 'recitals in the wll
thensel ves constitute -an unanbi guous declaration of his
intention to divide and the fact that the said manifestation
of intention was ~not communi cated before his death to
Subbarao or his guardian Chenchanmma could not affect his

status as a divided nenber. And (4) Chenchanma, the
guardi an of Subbarao, was present at the time of execution
of the wll and, therefore, even if communication was

necessary for bringing about a divided status, it was made
in the present case.

M. Bhi masankaram | earned counsel for the contesting first
respondent, raises a prelimnary objection to the effect
that the certificate given by the H-gh Court was confined
only to three questions which did not include the issues
relating to adoption or partition and, therefore, the
appel lant could not question the correctness of those
findings in respect of those issues and that the /question
whet her the recitals in the

943

will thenselves constituted a partition.in status could not
be allowed to be raised, as that point was raised only for
the first time in the Hgh Court. He further contends that
both the Courts bel ow gave concurrent findings of fact on
the question of adoption as well as on partition and this

Court will not reconsider the evidence as a rul e of practice
and there are no exceptional circunstances to depart from
that salutary practice in this appeal. He further seeks to

sustain the findings of the Hgh Court on ‘the evidence

adduced in the case.
We shall take the prelimnary objection first.
The material part of the certificateissued by
the H gh Court rears thus:
subject nmatter of the suit in the court of
first instance is upwards Rs. 20,000/ (Rupees
twenty thousand) and the value of the subject
matter in dispute on appeal to the Suprene
Court of India is also of the value of upwards
of Rs. 20,000/- (Rupees twenty thousand) and
t hat the affirmng decree appealed from
i nvol ves the follow ng substantial questions
of law : -
1. Whet her a will executed by a nenber of a
j oi nt H ndu famly would of itself be
operative to effect a severance between him
and the other nenbers of the famly by reason
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of the disposition contained in the will.

2. Whet her a will executed by a nenber of a
joint famly on the assunption not proved to
be wel| founded or correct that as a result of
an anterior partition in the famly he, the

testator, was sol ely entitled to the
properties disposed of by the will, would be
effective to

944

create a severance between the testator and
the other nenbers as on the date of the wll,
and

3. Whet her the aforesaid pleas could be
raised for the first time on appeal without
their having been raised in the pleadings or
at any stage of the trial."

The said certificate was granted within the
terns of Article 133 (1) of the Constitution

The material part of Article 133 (1) reads :

"An appeal shall lie to the Suprene Court from
any j udgrent , decree or fina
order ..., . ... i f t he H gh Court

certifies-(a) that the anmount or value of the
subj ect matter of the dispute in the court of
first instance and still in dispute on appea
was and is not less than twenty thousand
rupees or such other sumas may be specified
in that behalf by Parlianment ; (b) that the

judgrment, decree -or~ final order i nvol ves
directly or indirectly some claimor question
respecting property of the 1|ike amunt of

value ; or (c) that the case isa fit one for
appeal to the Suprenme Court ;
and where the judgnment, decree or final ' order
appealed from affirms the decision of the
court immediately below in any case other than
a case referred in sub-clause (c), if the High
Court further certifies that the appea
i nvol ves some substantial question-of |aw"
M. Bhi masankaram contends that the conditions |aid down for
issuing a certificate must also govern the scope of the
appeal to the Suprene Court, for, otherwise, the argunent
proceeds, the said conditions would becone otiose. He
concedes that the Supreme Court can exercise an unrestricted
power of review ng the judgnment of the H gh Court
945
in the case of a certificate hedged in with conditions by
resorting to its power under Art. 136 of the Constitution
but this is not a case where it can do so especially ~having
regard to the fact that the appellant did not seek to invoke
that power.
Under Art. 133 of the Constitution the certificate issued by
the High Court in the nmanner prescribed therein is a
precondition for the maintainability of an appeal to the
Suprenme Court. But the terns of the certificate do not
circunscri be the scope of the appeal, that is to say, once a
proper certificate is granted, the Supreme Court has
undoubtedly the power, as a court of appeal, to consider the
correctness of the decision appealed against from every
standpoi nt, whether on questions of fact or |aw A
successful party no doubt can question the maintainability
of the- appeal on the ground that the certificate was issued
by the Hi gh -Court in contravention of the provisions of
Art. 13 3 of the Constitution, but once the certificate was
good, the provisions of Art. 133 did not confine the scope
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of the appeal to the certificate. W, therefore, reject
this prelimnary objection.

H's next objection is that both the |[|earned Subordinate
Judge and, on appeal, the |earned judges of the Hi gh Court
gave concurrent findings of fact on adoption as well as on
partition and it is the usual practice of this Court not to
interfere with such findings, except in exceptiona
circunstances and there are no such circunstances in the
present case,

Article 133 of the Constitution does not in any way limnit

the scope of an appeal, provided a proper and valid
certificate is issued by the Hi gh Court thereunder. Thi s
Court has undoubtedly the power to review the concurrent
findings of fact arrived at by the lower Courts in
appropriate cases. But- it has

946

been a long standing practice of the Privy Council not to
interfere. with such findings based upon rel evant evidence,
except ‘under extraordi nary and excepti onal ci rcunst ances :
Vi de Rani' v. Khagendr ar (1); Fati ma Bi bi V. Ahrred

Bakshi (2), Harendra v. Haridasi (3); and Bibhabati wv.
Ranendra (4); The sane practice has been adopted and
followed by this Court since its inception : see Nanalal V.
Bonbay Life , Assurance Co. (5): Firm Srinivas Ram v.
Mahabir Prasad (6) Trojan & Co. v. Naganna (7); Rajinder
Chand v. Mst. Sukhi /(8); Bhikka v. Charan Singh (9); MMB.
Catholicos v. P. Paulo Avira (10) and -Narayan Bhagwantrao
Gosavi Bal ajiwale v. CGopal Vinanyak Gosavi (11). .

The reason for the practice is stated to be that when facts
have been fairly tried by two Courts and the sane concl usi on
has been reached by both, it is not in the public interest
that the facts should be again examined by the wultimate

court of appeal. Whatever nmay be the reason for the rule,
the practice ha% becone fairly crystallized and this | Court
ordinarily wll not interfere with concurrent findings of

fact except in exceptional cases, where the findings are
such that it "shocks the conscience of the Court or by
di sregard to the forns of |egal process or sone violation of
some principles of natural justice or otherw se -substantia

and grave injustice has been done.™ It is not possible nor
advi sabl e to define those ci rcumst ances. It must
necessarily be left to the discretion of this Court having
regard to the facts of a particular case. W have  beard
| earned counsel on nerits and we do not think it is one of
those exceptional cases where we should depart” from the
salutary practice adopted by this Court.

Lear ned Advocat e- Gener al cont ends t hat t he | ear ned
Subordi nate judge as well as the H gh Court did not draw the
appropriate presunptions arising fromthe fact that ' the
transactions were old ones,

(1) (1904) I.L R 31 Cal. 871. (2) (1903) S.L.R ~ 35 Cal.
271.

(3) (1914) A I.R 41 Cal. 972, 988.(4) (1946) 51 CWN 98

147

(5) AI.R 1950 S.C. 172.(6) Al R 1951 s. C 177.

(7) AI.R 1953 S.C. 235.(8) Al.R S.C 286.

(9) [1959] Supp 2 S.C.R 798(10) A l.R 1959 S.C. 31,

(11) [1960] 1 S.CR 773

947

nor did they give sufficient weight to the entries in the
revenue records, the adm ssions nmade by the parties and to

the conduct of the parties and such other i mport ant
ci rcunst ances and, therefore, their findings are, liable to
be questioned in this appeal. This argunent in effect and

substance neans that the Courts bel ow have not given due
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weight to particular pieces of evidence. There is an
essential distinction between burden of proof and onus of
proof, burden of proof |ies upon the person who has to prove
a fact and it never shifts, but the onus of proof shifts.
The burden of proof in the present case undoubtedly Ilies
upon the plaintiff to establish the factum of adoption and
that of partition. The said circunstances do not alter the
i ncidence of the burden of proof. Such consi derations,
having regard to the circunstances of a particular case, may
shift the onus of proof. Such a shifting of onus is a

continuous process in the evaluation of evidence. The
criticism levelled against the judgnments of the |ower
Courts, t her ef ore, only pertain to the domai n of
appreciation of evidence.. W shall, therefore. broadly

consider the evidence not for the purpose of revaluation

but to see whether the treatnment of the case by the Courts
below is such that it falls in the category of exceptiona

cases mhere this Court, in the interest of justice, should
depart fromits usual practice

We shall first take the question of adoption

It is well settled that a person who seeks to displace the
natural succession to property by alleging an adoption rnust
di scharge the burden that |lies upon himby proof of the
factum of adoption- and its validity. Here, the appellant
all eges in the plaint that Venkayya: the son of Chinpirayya,
was taken in adoption by her husband, Pitchayya. The first
defendant, the wi dow of Venkayya, denies in her witten-
statenment that her husband was adopted
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by Pitchayya. On the said pleadings the follow ng i ssue was
franed : "Wether the adoption of Venkayya is ‘true and

valid." On the pleading the burden of proof has rightly been
placed on the plaintiff. The adoption is alleged to have
taken place in the year 1905. The circunstances obtaining
at that tine were as follows :Chinpirayya was about 40
years old; he had only one son, Venkayya, who was aged about
2 years Pitchayya was about 25 years old and, therefore,
ordinarily he had every prospect of having children of his
own; it is, therefore highly inprobable, unless there are
speci al circunmstances, that an only son of an-el der ~ brother
was taken in adoption by his younger brother; though there
is no legal prohibition, it is well known that ordinarily an
only son is neither given nor taken in adoption’. P. W I
adnmts that Addagada family is a promnent and affluent
famly in the village. But curiously ~no _docunent of
adopti on was executed, no invitations were sent to relatives
and village officers, and no expenditure incurred in
connection wth the adoption was entered in the accounts.
Unl ess there were conpelling and extraordi nary circunstances
which necessitated dispensing with all formalities,” it is
unthinkable that in a village there could have  been an
adoption nmade in such an affluent fanmily without ponp and
show. P. W. 1 and 2 speak to the adoption. P. W | is the
cousin of the appellant and P.W 2 is appellant herself. P.
W | says that Pitchayya adopted his brother’s son Venkayya
and he lived for one nonth thereafter. The reason for the
adoption, according to her, was that he was sick and was
afraid that he would die. She graphically describes that
Alivelamma, the wife of Chinpirayya, gave her son in
adoption to the acconpaniment of "mantrans and tantrans”,
that one Subbayya of Upputur was the prohit who officiated
in the cerenpbny. |In the cross-exam nation she says that
Pi tchayya did not die suddenly of an attack of fever but was
suffering from dropsy
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for about a nonth and al so even earlier; she adnmits that for
i mportant functions |like marriage and adoption in their
famly they would invite the village officers and other
i mportant people of the village, but no such officers or
i mportant people were invited when Venakayya was taken in
adopti on. This wtness was 60 years old in 1961 and
therefore she woul d have been about 15 years at the tine of
the all eged adoption. Assumng for a nonent that Pitchayya
was suffering from dropsy, there is no reason why no
i mportant persons were invited for the function. If her
evidence were true, Pitchayya took part in the alleged
cerenony and it cannot therefore be suggested that he was so
ill that all the fornmalities had to be dispensed wth.
Indeed, if he was ill and if the adoption was made without
inviting the inportant people, that should have been the
very reason why the village officers would have been invited
and a docunent to evidence it executed. P. W 2 is the
appel | ant Raghavamma. ~ She says that there was a cerenony of
adoption /officiated by the prohit Subbayya and that her
brother-in-l'aw and his wife gave the boy to her and her
husband in adoption. She also deposes that her father and
his brothers were present at the adoption. |In the cross-
exam nati on she says that her husband lived for about 3
nonths after the adoption. She admits that no document was
executed and that though there were accounts, no entries
relating to the expenses of the adoption were entered
t her ei n. Wiile P.W | says that Pitchayya lived for one
nmonth after the adoption, P. W 2 says that he lived for
about 3 nmonths thereafter. Neither in the pleadings nor in
the evidence the date of adoption is given. ~The evidence of
P. W | is vague and appears to be inprovised and the
evidence of P. W 2 discloses the inprobabilities  inherent
in such an adoption. They also contradict each other on
material circunstances. The Courts bel ow have disbelieved
their evidence.

950

The appellant and the first respondent relied upon the
conduct of the parties subsequent to the alleged  adoption
and filed a nunmber of documents to support their ~ respective
cases. Docunentary evi dence considered [omnitted].

So far as the documentary evidence goes, the position is _as
follows: Till 1911 there was no docunent recording the fact
that Venkayya was the adopted son of Pitchayya, and that
after 1911 there had been contradictory recitals in the
docunents. Broadl y speaki ng whenever Venkayya -executed a
document he described hinmself as the son of Chinpirayya, and
whenever third parties executed docurments, he was descri bed
as the adopted son of Pitchayya. He filed suits, sonetines
as the son of Chinpirayya and sonetinmes as the adopted son
of Pitchayya. His nane was entered in the accounts relating
to Paruchur, but not in the accounts relating to Upputur; he
gave evidence declaring hinmself as the son of Chinpirayya
and also insured-his life as such he operated on the
accounts of third parties as the son of Chinpirayya; while
inthe will executed by Chinpirayya, he was described as the
adopted son of Pitchayya on the death of Venkayya the
appel l ant herself, who wunder the wll was entitled to
continue in possession and nanagenment, handed over the
entire nmanagement to the first respondent indicating thereby
that the will was not really intended to take effect. In
this state of evidence it is not possible to say that there
had been a consistent pattern of conduct fromwhich a Court
shoul d draw the inference that the adoption nmust have taken
pl ace.

At t enpt is mde to reconcile these contra. di ctory
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descriptions in the docunents by devel oping di fferent
theories. Learned Advocate-CGeneral suggests that there was
no reason why Chinpirayya should have put forward Venkayya
falsely as the
951

adopted son of Pitchayya as early as 1911 when he shoul d not
have gai ned any advantage thereby, for without the aid of
adoption the entire property of Pitchayya would have cone to
him by survivorship. M.  Bhi nasankaram surm ses t hat
Chinpirayya put forward the adoption wi thout the know edge
of Raghavanmma to safeguard his famly interests against the
possi bl e adoption |ater on by Raghavamma of a stranger and
that subsequently both joined together with a view to put
pressure upon the first respondent to marry her son Subbarao
to Kamal amma. He al so suggests that Chinpirayya began to
put forward his son Venkayya as the adopted son of Pitchayya
only after the birth of his second son in 1910 and that
after the death of that son in 1916, his only interest was
to see that his grand son by his son Venkayya was narried to

his grand-daughter by his daughter and that the wll was
executed —only to put pressure upon-the first respondent.
That the will was executed only for this limted purpose,

| ear ned counsel argues, is clearly denmonstrated by the fact
that Raghavamma, though she was entitled to be put in
possessi on of the entire property, handed over the
managenent of the sanme to the first respondent after the
death of Chinpirayya. The said suggestions nmade by |earned
counsel on both sides are only based on surmises. and they
cannot be made the basis for a court’s conclusion. In this
state of evidence when both the Courts found, on.a carefu
consideration of oral —and docunentary evidence and the
probabilities arising therefromthat the appellant on whom
the burden of proof lay to establish that Venkayya was
adopted to Pitchayya has failed to discharge it,. we cannot
say that the -finding was vitiated by such errors that we
should review the entire evidence over again and conme to a
concl usion of our own. W therefore, accept the concurrent
finding of fact that there was  no adoption. ‘The next
guestion is whether the concurrent finding of fact arrived
at by the Courts bel ow on the
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guestion of partition calls for our interference. Inthe
plaint neither the details of the partition nor the date of
partition are given. |In the witten statenent the first

respondent states that Chinpirayya died undivided from his
son’s son Subbarao and so Subbarao got the entire -property
by survivorship. The second issue framed was whether
Chinpirayya and Pitchayya were divided as alleged by the
plaintiff. The partition is alleged to have taken place in
or about the year 1895; but no partition deed was executed
to evidence the sane. The burden is certainly- on the
appel l ant who sets up partition to prove the said @ fact.
P.W 1, though she says that Veeranna was alive when his
sons effected the partition, admts that she was not present
at the tine of Partition, but only heard about it. P.W 2,
the appellant, deposes that her husband and his brothers
effected partition after she went to live with him she adds
that in that partition her father-in-law took about 4 acres
of land described as Bangal a Chenu subject to the condition
that after his death it should be taken by his four sons,

that at the time of partition they drew up partition lists
and recited that each should enjoy what was allotted to him
and that the lists were witten by one Manchel | a
Nar asi nhayya; she also admits that the lists are in

exi stence, but she has not taken any steps to have them
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produced in Court. She says that each of the brothers got
pattas according to the partition, and that the pattas got
for Pitchayya's share are in his house; yet she does not
produce them She says that she paid kist for the |ands
allotted to Pitchayya' s share and obtai ned receipts; but the
receipts are not filed. She admts that she has the account
books; but they have not been filed in Court. On her own
showing there is reliable evidence, such as accounts,
pattas, receipts, partition lists and that they are
avai l abl e; but they are not placed before the Court. Her
i nterested evidence cannot obviously be acted upon when al
the rel event evidence has been suppressed.
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Strong reliance is placed upon the all eged adm ssions nade
by DDW8 and DO W 10. "D.W 8 is the karnam of Paruchur for
over 30 years. He says in-his evidence that Veeranna took 3
acres and 63 cents. of land with a condition that it should
go to his sonsin equal shares and the rest of the |[|ands
were dividedinto two shares, one taken by Chinpiryya and
Pi t chayya and the other by Peda Punnayya and Chi na Punnayya.
He explains that sone | ands, where the soil is partly good
and partly bad, were dividedinto four parts and one good
and one bad went to-each sharer. This evidence does not
contain any adm ssion that there was a partition inter se
between the four brothers; indeed it only supports the case
that there was a partition between the children of Veeranna
by his two wives. ' The division in four plots in respect of
certain lands was only for an equitable distribution of the
said |ands between the sons of twowves. D.M 10 in his
evi dence says that he does not know in ~what year the
partition took place; that it went on for two nonths; that
some of the lands were divided into four plots. Hi s
evidence is also consistent with the evidence of D.W 8.
There is no adm ssion by defendants’ witnesses that the
di vision was between the four brothers. The oral evidence
therefore, does not support the case of the appellant that
there was a division inter se( between Chinpirayya and
Pi t chayya

Now coming to the docunentary evidence, as we have already
i ndi cated, all the relevant docunents admtted to have been
in existence have not been placed before the Court and an
adverse inference has, therefore, to be drawn against the
appel l ant. Even the docunentary evidence filed in the case
does not help the appellant. The fanily property is situate

in three villages, Paruchur, Upputur and Podapadu. If there
was a partition inter se between the 4 -brothers, ~in the
ryotwari settl enent
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effected in 1906 the nanes of the brothers should have /been
entered separately in the revenue accounts but the relevant
register pertaining to that settlenment has not been filed.
Even in the later accounts of the year 1918 the nane of
Venkayya was entered only in respect of sone lands in
vill age Paruchur, but no such entries are found in respect
of the other villages. Those entries were nade on a
representati on nade by Chi npirayya and no one was interested
to object to the entries. Even these accounts show that in
the wearlier register Pitchayya s name was not entered

Though they have sone probative val ue of possession, they do
not show that the said | ands shown agai nst Venkayya fell to
the share of Pitchayya at the partition in the year 1895.
In Benyal a Chenu all eged to have been given to Veeranna with
a condition that after his death the four sons should take
it in equal shares, Venkayya did not get his share as he
should if Pitchayya was divided from Chinpirayya and if he
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was adopted to Pitchayya. P. W 2 admits that Chinpirayya
had two acres in Bengala Chenu and Punnayya had the other
two acres. This admission belies the statement that there
was a partition inter se anong the four brothers, for if the
said partition was true, one acre should have fallen to
Pitchayya’ s branch. P. W 3 also says that Chinpirayya was
in enjoynent of the said two acres.
Exs. B-52, B-53, B-54, B-55, B-56 and B-57 established that
the original nortgage of 1900 executed in favour of Veeranna
was | ater on renewed only by Chinpirayya and Punnayya, that
after the alleged partition separate nortgages were executed
for portions of the debt in favour of Chinpirayya and
Puti nayya, that the property which was the subject matter of
the nortgages was sold in favour of Chinpirayya and
Punnayya, and thereafter, under Exs. B-61, B-62 and B-63,
Chi npi rayya and Punnayya sold the said land to
955
third parties. ~These series of docunents support the case
that there was no partition inter se between Chinpirayya and
Pitchayya. ~So too, another land obtai ned by Veeranna under
an oral sale in 1886 was fornally sold by a registered sale
in favour of Chinpirayya and Punnayya under EX. B-60 in
1911. I f Pitchayya had a share, Venkayya shoul d have been
one of the vendses. Exs.. B-67 and B-68 are the assessnent
orders of the year 1933 and Chinpirayya was assessed as
representing a Hindu -undivided famly. At the tine of
assessnment if Venkayya was not a nmenber of the Hi ndu joint
famly, there was no other mate nenber in the famly. The
assessment could only be explained on the basis that
Venkayya and Chinpirayya were nmenbers of ~a Joint Hi ndu
famly. Both the Courts, on the basis of the said  evidence
and other evidence, cane to the conclusion that it has not
been established that in the partition of 1895 there was a
division inter se between Chinpirayya and Pitchayya.
Sone argunent is nade on the question of burden of proof in
the context of separation in a famly. The legal position is
now very well settled. This Court in Bhagwati Prasad Sah v.
Dul hi n Rameshwari Juer (1), stated the |aw thus
"The general principle undoubtedly is that
a .Hndu famly is presunmed to be joint unless
the contrary is proved, but where it is
admtted that one of the —coparceners did
separate hinself fromthe other nenbers of the
joint famly and had his share in the joint
property partitioned off for him there is no
presunption that the rest of the coparceners
conti nued to be joint. There is no
presunption on the other side too that because
one nmenber of the famly separated hinself,
there has been separation with regard to/ all
It would be a question of fact  to be
determined in each case upon the
(1) [1951] S. C R 603, 607.
956
evidence relating to the intention of the par-
ties whether there was a separation anongst
the other coparceners or that they renained
uni t ed. The burden woul d undoubtedly lie on
the party who asserts the existence of a
particular state of things on the basis of
which he clains relief."
Whet her there is a partitionin a Hindu joint famly is,
therefore, a question of fact; notw thstanding the fact that
one or nmore of the nenbers of the joint famly were
separated fromthe rest, the plaintiff who seeks to get a
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specified extent of land on the ground that it fell to the
share of the testator has to prove that the said extent of
land fell to his share; but when evidence has been adduced
on both sides, the burden of proof ceases to have any
practical inmportance. On the evidence adduced in this case,
both the Courts below found that there was no partition
bet ween Chinpirayya and Pitchayya as alleged by the
appel | ant . The finding is one of fact. W have broadly
consi dered the evidence only for the purpose of ascertaining
whet her the said concurrent finding of fact is supported by
evidence or whether it is in any way vitiated by errors of
I aw. We find that there is anple evidence for the finding
and it is not vitiated by any error of |aw.

Even so, |earned Advocate-Ceneral contends that we should
hold on the evidence that there was a division in status
bet ween Chi npi rayya and the other nenber of the joint Hindu
famly i. e.. Subbarao, before Chinpirayya executed the
will, or at any rate on the date when he executed it.

It is settledlaw that a nmenber of a joint Hndu famly can
bring about his separation in status by a definite and
unequi vocal decl aration of 'his intention to separate hinself
fromthe fanmily and enjoy his share in severality. Onitting
the will, the
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earlier docunents filed in the case do not disclose any such
clear intention. We have already held that there was no

partition between Chinpirayya and Pitchayya.. The register
of changes on which reliance is placed does not indicate any
such intention. The statenent of Chinpirayya that his
younger brother’'s son is a sharer in sone lands and,
therefore, his name should be-included in the register, does
not ex facie or by necessary inplication indicate his
unanbi guous declaration to get divided in-status from him
The conflicting descriptions in various docunments introduce
anmbiguity rather than clarity in the matter of any such
declaration of intention. Be it-as it may, we cannot
therefore hold that there is any such clear and unanbi guous
declaration of intention nade by Chinmpirayya to divide
hi nsel f from Venkayya.

Now we shall proceed to deal with the will, Ex: A-2 (a), on
which strong reliance is placed by the |earned  Advocate-
General in support of his contention that on January 14,
1945, that is, the date when the wll was executed,

Chi npi rayya mnust be deened to have been divided in status
from his grandson Subbarao. A WII| speaks only from the
date of death of the testator. A nenber of —an undivided

coparcenary has the | egal capacity to execute . a wi'll; but he
cannot validly bequeath his undivided interest. the joint
famly property. If he died an undivided nenber of the
famly, his interest survives to the other nenbers of the
famly and, therefore. the will cannot operate- on the
interest of the joint famly property. But if ‘he was

separated from the famly before his death, the bequest
woul d take effect. So, the inportant question that arises
is whether the testator in the present case becane separated
fromthe joint famly before his death.

The | earned Advocate-CGeneral raises before us the follow ng
contentions in the alternatives : (1) Under
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the Hndu law a manifested fixed intention as con-
tradi stinguished froman undeclared intention wunilaterally
expressed by a nenber to separate hinself from the joint
famly is enough to constitute a division in status and the
publication of such a settled intentionis only a proof
thereof. (2) Even if such an intention is to be nanifested
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to the know edge of the persons affected, their know edge
dates back to the date of the declaration, that is to say,
the said nmenber is deenmed to have been separated in status
not on the date when the other nenbers have know edge of it

but from the date when he declared his intention. The
| earned Advocate-CGeneral develops his argument in the
following steps (1) the WIIlI, Ex. A-2 (a), contains an

unanbi guous intention on the part of Chinpirayya to separate
hi nsel f from Subbarao, (2) he mani fested his declaration of
fixed intention to divide by executing the will and that the
WIl itself was a proof of such an intention; (3) when the
WIIl was executed, the first respondent the guardian of
Subba Rao was present and, therefore, she nust be deened to
have had know edge of the said declaration’; (4) even if she
had no such know edge and even if she had know edge of it
only after the death of Chinpirayya, her know edge dated
back to the date when the WIIl was executed, "and,
therefore, when Chinpirayya di ed he nust be deemed to have
di ed separated fromthe famly with the result that the WI|
woul d operate on his separate interest.

The main question of |aw that arises is whether a nenmber of
a joint Hndu famly becones separated from the other
menbers of the famly by a nmere declaration of hi s

unequi vocal intention to divide from the famly wthout
bringing the same/'to the know edge of the other nenber of
the famly. In this context a reference to Hindu |law texts

woul d be appropriate, for they are the sources from which
959
the Courts evolved the doctrine by a pragmatic approach to
the problens that arose fromtine to tinme. The evolution of
the doctrine can be studied in two parts, nanely, - (1) the
declaration of the intention, and (2) the comunication of
it to others affected thereby. On the first part the
following texts would throw considerable |ight. They are
collated and translated by Viswanatha Sastri J., who has a
deep and abidi ng know edge of the sources of H ndu Law in
Adi val ath Katheesunme v. Adiyalath Beechu (1) ; and we
accept his translations as correct and indeed |earned
counsel on both sides proceeded on that basis. Yaj naval kya
Ch. 11, 6. 121. "In land, corrody (annuity, etc.), or
wealth received fromthe grandfather, the ownership of the
father and the son is only equal." Vijnaneswara comenting
on the said sl oka says :
R, And thus though the nmother is
having nenstrual courses (has not lost the
capacity to bear children) and the father has
attachrment and does not desire a ~partition,
yet by the wll (or desire) of 'the son a
partition of the grandfather’s wealth /does
take place." (Setlur’'s Mtaksbara, pp. 646-
648.)
Saraswati Vilasa, placitum?28 : "Fromthis it
is known that wthout any speech (or
expl anati on) even by means of a determ nation
(or resolution) only, partition is effected,
just as an appoi nted daughter is constituted
by mere intention w thout speech.”
Viramitrodaya of Mtra Msra : (Ch. 11. pl.
23) "Here too there is no distinction between
a partition during the lifetime of the father
or after his death and partition at the desire
of the sons may take place or even by the
desire (or at the wll) of a single
(coparcener) .
(1) I.L.R 1950, Mad. 502.
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VWavahara Mayukha of Nilakantabhatta: (Ch.
IV, S iii)

"Even in the absence of any conmon (joint
fam ly) property, severance does indeed result
by the nere declaration "I am separate from
t hee" because severance is a particul ar
state(or condition) of the mnd and t he
declaration is nerely a mani festation of this
nmental state or condition)."

The Sanskrit expressions "sankal pa" (resol ution) in
Saraswati Vil as, "ekechchaya (will of a single coparcener)
in Viram trodaya, "budhivisesha" (particular state or

condition of the mnd) in Wavahara Mayukha, bring out the
idea that the severance of joint status is a matter of
i ndi vi dual discretion, The Hndu |aw texts, therefore
support the proposition that severance in status is brought
about by unil ateral exercise of discretion
Though' in the beginning there appeared to be a conflict of
views, thelater decisions correctly interpreted the Hindu
law texts. Thi s aspect has been considered and the |[|aw
pertaining thereto precisely laid down by the Privy Counci
in a series of decisions; see Suraj Narain v. Igbal Narain
(1); Grija Bai v. Sadashiv Dhundiraj (2); Kawal Nain v.
Budh Si ngh (3); and Ramalinga Annavi v. Narayana Annavi (4).
In Syed Kasamv. Jorawar Singh (5); the judicial Comittee,
after reviewing its earlier decision laid the settled | aw on
the subject thus :
"It is settled lawthat in the case of a
joint Hndu famly subject tothe law of the
Mt aksbara, a severance of estateis effected
by an unequi vocal declaration on the part of
one of the joint holders of his intention to
bold his share separately, even though no
actual division takes place ... ......./.. "

(1) (1912) I.L.R 35 All. 80 (P.C)

(2) (1916) 1.L.R 43 Cal. 1031 (PC.).
(3) (1917) 1.L.R 39 All. 496 (P.C.)
(4) (1922) I.L.R 45 Mbd. 489 (P.C.)
(5) (1922) I.L.R 50 Cal. 84 (P.C.)
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So far, therefore, the lawis well settled, nanely, that a
severance in estate is a matter of individual discretion and
t hat to bring about that state there should be an
unanmbi guous decl aration to that effect are propositions laid
down by the H ndu | aw texts and sanctioned by authoritative
deci sions of Courts. But the difficult question is whether
the know edge of such a manifested intention on the part of
the other affected nenbers of the famly is a necessary
condition for constituting a division in status. Hndu |aw
texts do not directly help us nuch in this regard except
that the pregnant expressions used therein suggest a line of
thought which was pursued by Courts to evolve concepts to
nmeet the requirements of a changing society. The follow ng
statenent in Wavahara Mayukha is hel pful in this context
declaration" "I amseparate fromthee" because
severance is a particular state (or condition)
of the mind and the declaration is nerely a
mani festation of this marital state (or condi-

tion). "
One cannot declare or manifest his nmental state in a vacuum
To declare is to nake known, to assert to others. "Ot hers"

nmust necessarily be those affected by the said declaration
Therefore a nenber of ajoint Hondu fanmly seeking to
separate hinmself fromothers will have to make known his
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intention to the other nmenbers of the famly from whom he
seeks to separate. The process of manifestation nay vary
with circunstances. This idea was expressed by |earned
j udges by adopting different term nology, but t hey
presunmabl y found it as inplicit in the concept of
decl ar ati on. Sadasi val yerj.,in Soundarajan v. Arunachal am
Chetty (1), said that the expression "clearly expressed"
used by the Privy Council in Suraj Narain v. Ilgbal Narain
(2), nmeant "clearly expressed to the definite know edge of
the ot her coparceners.™
(1) (21915) I.L.R 39 Mad. 159 (P.C.)
(2) (1912) 1.L.R 35 All. 80 (P.C)
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In Grja Bai v. Sadashiv Dhundiraj (1), the Judicia
Commttee observed that the nanifested intention nmnust be
"clearly intimated" to the other coparceners. Sir George
Lowndes in Bal kri shna v. Ram krishna (2), took it as settled
law that a separation may be effected by clear and
unequi vocal decl aration on the part of one nmenber of a joint
H ndu famly to his coparceners of his desire to separate
hinmself from the joint famly’. Siir John Wallis in Babu
Ramasray Prasad Choudhary v. Radhika Devi (3), again
accepted as settled | aw the proposition that "a menber of a
joint Hndu famly may effect a separation in status by
giving a clear and unm stakable intimation by his acts or
declaration of a fixed intention to becone separate......
Sir John Wallis C T., and Kunaraswani - Sastri J. in
Kanepal I'i  Avilam v. Mannem Venkat aswany (4), were enphatic
when they stated that if a coparcener did not' conmunicate,
during his life time, his intention to becone divided to the
ot her coparcener or coparceners, the nmere declaration of his
i ntention, though expressed or nanifested, did not effect a
severance in status. These decisions authoritatively laid
down the proposition that the know edge of the nenbers of
the famly of the manifested intention of one of them to
separate from themis a necessary condition for bringing
about that nenber’s severance fromthe famly. But it 1is
said that two decisions of the Madras Hi gh Court registered
a departure fromthe said rule. The first of them is the
decision of Mdhavan Nair J. in Rama - Ayyar —v. Meenaksh
Ammal (5). There, the learned judge held that severance of
status related back to the date when the comunication  was
sent. The | earned judge deduced this proposition from the
accepted principle that the other coparceners had no choice
or option in the matter. But the inportant-circunstance in
that case was that the testator lived till after the date of
the service of the notice. |If that was so that decision on
the facts was correct. W shall deal with the doctrine
(1) (1916) I.L.R 43 Cal. 1031 (P.C.)

(2) (1931) I.L.R 33 All. 300 (P.O

(3) (1935) 43 L.W 172 (P.C.)

(4) (1917) 13 ML.J. 746,

(5) (1930) 33 L W
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of relating back at a |ater stage. The second decision is
that of a Division Bench of the Mdras High Court,
consi sting of Varadachariar and King, JJ., it) Narayana Rao
v. Purushotama Rao (1). There, a testator executed a wll
di sposing of his share in the joint family property in
favour of a stranger and di ed on August 5, 1926. The notice
sent by the testator to his son on August 3, 1926 was in
fact received by the latter on August 9, 1926. It was
contended that division in status was effected only on
August 9, 1926, when the son received the notice and as the
testator had died on August 5, 1926 and the estate had
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passed by survivorship to the son on that date the receipt
of the notice on August 9, 1926 could not divest the son of
the estate so vested in himand the will was therefore, not
val i d. Varadachariar J., delivering the judgnment of the
Bench observed thus :
"It is true that the authorities lay down
general |l y that the comunication of the
intention to becone di vi ded to ot her
coparceners is necessary, but none of them
lays down that the severance in status does
not take place till after such comunication
has been received by the other coparceners.”
After pointing out the various anonalies that
m ght arise in accepting the contention
advanced before them the |earned j udge
proceeded to state :
"It may be'that if the lawis authoritatively
settled,” it 1is not open to us to refuse to
give effect to it ' nmerely on the ground that it
may | ead to anomal ous consequences but when
the I aw has not been so stated in any decision
of aut hority and such a view is not
necessitated or justified by the reason of the
rules, we see no reason to interpret the
reference to "’'comunication" in the various
cases as inplying that the severance does not
arise until notice has
(1) [.L.R 1968 Mad. 315, 318
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actually ~been received by the addressee or
addr essees. "
W regret our inability to accept this view.~ Firstly, be-
cause, as we have pointed out earlier, the law has been well
settled by the decisions of the judicial Conmittee that the
mani fested intention should be made known to the other
menbers of the famly affected thereby ; secondly, ' because
there woul d be anonalies on the acceptation of either of the
Vi ews. Thirdly it is inplicit in the doctri ne of
declaration of an intention that it should be declared to
somebody and who can that sonmebody be except the one that is
af fected thereby.
There is yet another decision of the Mdras H gh Court,
which is of Rajamannar C. J. and Venkataramma Ayyar, J. in
Indira v. Sivaprasada Rao (1). There, the t est at or
despatched a tel egram addressed to his undivi ded brother on
August 4, evening. In the ordinary course it must have been
delivered on August 5. The testator died on~ August 6
nor ni ng. Learned counsel appearing for t he br ot her
contended that it had not been established that the tel egram
reached his client before the testator died and, therefore,
the will did not operate on the testator’s interest in the
joint famly property. The learned judges rejected that
contention on the basis of the judgnent of Varadachariar and
King JJ. in Narayana Rao v. Purushothama Rao (2). As a
di vision Bench they were bound by the decision of another
Di vi si on Bench; but the real basis of the decision is found
at p. 256:
“In the case before us, the tel egram was despatched on the
4th evening and in the ordinary course it must have been
delivered on the 5th and the testator died only on the 6th
nor ni ng. "
(1) 1. L. R 1953 Mad. 245, 2 56.
(2) I.L.R 1938 Mad. 315, 318.
965
It appears that in the circunstances of the case the |earned
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judges presuned that the tel egramnust have reached the
testator’s brother before the testator died. The concl usion
arrived at by the | earned judges would certainly be right on
the said facts. But we cannot agree with the viewin so far
as they agreed with that expressed by Varadachariar and
Ki ng, JJ.

Vi swanat ha Sastri, J., in Adiyalath Katheesuma v. Adiyal ath
Beechu (1), elaborately and exhaustively considered the
guestion that is now posed before us. There, a nenber of a
tarwad served a notice of his wunanbiguous intention to
separate from the other nmenbers of the famly on the
Karnavan of the tarwad. The question was whether the
comuni cati on of his ‘intention to the Kar navan was
sufficient. The appeal first cane up before Satyanarayana
Rao and Panchapagesa Sastri ‘JJ. Satyanarayana Rao J. held
t hat the notice was not sufficient to constitute a
severance, as it was not served on all the other nenbers of

the tarwad; and Panchapagesa Sastri,J., held that the
service on the Karnavan or the manager of the joint famly
was sufficient as he was representative of the famly. As

there was difference of view between the two | earned judges,
the mtter was placed before Viswanatha Sastri.J. and the
| earned judge agreed with Panchapagesa Sastri.J. But in the
course of the judgment, the |earned judge went further and
held that a unilateral “declaration of an intention to becone
divided on the part of a nenber of a joint Hndu Famly
ef fects severance, in status and therefore the dispatch to,
or receipt by, the other nenbers of the famly of the
conmuni cati on or notice announcing the intention to divide
on the part of one nmember of the family is not essential or
its absence fatal to a severance in status. The concl usions
of the learned judge on the question now raised before us
are expressed in two places and they are at pp. 543 and 549:
(1) I. L. R 1953 Mad. 245, 256
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"The only reasonabl e rule that can be  deduced
from the texts and the several decisions of
the Judicial Committee is that the declaration
of an intention to divide on the part of a
menber of the family should be clear and

unequi vocal and shoul d be i ndi cat ed,
mani fested, or published in such a nanner  as
is appropriate in the circunstance,-, of the

case. One nethod, but not the only nethod, of
such mani festation or publication is by
delivering a notice containing a declaration
of intention to become divided to the other
menbers of the famly."
At p. 549 it is stated:
"There nust be some manifestation, indication
intimation or expression of that intention to
becone divided, , so as to serve as authentic
evi dence in case of doubt or dispute. VWhat
fromthat manifestation, expression, or inti-
mati on of intention should take would depend
upon the circunstances of each case, there
being no fixed rule or right formla. The
di spatch to or receipt by the other nenbers of
the famly of a communication or notice
announcing the intention to divide on the part
of one nenber of the famly is not essentia
nor its absence fatal to a severance in
status."”

W agree with the learned judge in so far as he held that

there should be an intimation, indication or expression of
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the intention to becone divided and that what from that
mani f est ati on shoul d t ake woul d depend upon t he

ci rcunst ances of each case. But if the |learned judge neant
that the said declaration without it being brought to the
know edge of the other menbers of the famly in one way or

other <constitutes a severance in status, we find it
difficult to accept it. In our view, it isinplicit in the
expression "declaration’.” that it should be to the
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know edge of the person affected thereby. An unconmuni cated
declaration is no better than a mere formation or harbouring
of an intention to separate. It becomes effective as a
declaration only after its communication to the person or
persons who woul d be affected thereby.

It is, therefore, clear that H ndu Law texts suggested and
Courts evolved, by a process of reasoning as well as by a
pragmati c approach, that such a declaration to be effective
shoul d ~reach the person or persons affected by one process
or other appropriate to a given situation

This view does not finally solve the problem There is yet
another difficulty. Granting that ‘a declaration wll be
effective only when it is brought to the know edge of the
other nenbers affected, three questions arise, nanely, (i)
how shoul d the intenti on be conveyed to the other menber or
menbers; (ii) when/it should be deened to have been brought
to the notice of the other nmenber or nenbers; and (iii) when
it was brought to their notice, would it be the date of the
expression of the intention or that of know edge that would
be <crucial to fix the date of ~severance. The questions
posed raise difficult problems in a fast changing society.
What was adequate in a village polity when the doctrine was
concei ved and evolved can no | onger neet the demands of a
nodern society. Difficult questions, such as the 'node of
service and its sufficiency, whether service on a | nanager
woul d be enough, whether service on the major nenbers or a
substantial body of themwould suffice, whether notice
should go to each one of them how to give notice to 'mnor
nenbers of the famly, nmay arise for consideration. But we
need not express our opinion on the said questions, as
nothing turns upon them for in this appeal there are only
two menbers in the joint famly and it is not suggested that
Subba Rao
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did not have the know edge of the terns of the wll after
the death of Chinpirayya.

The third question falls to be decided in this appeal, is
this : what is the date fromwhich severance in ‘status is

deemed to have taken place ? Is it the date of expression
of intention or the date when it is brought to the know edge
of the other nembers? |If it is the latter date, is it the
date when one of the nenbers first acquired “the said
know edge or the date when the last of them acquired
know edge or the different dates on which each of the
menbers of the famly got know edge of the intention so far
as he is concerned ? If the last alternative be accepted,
the dividing menber will be deened to have been separated
fromeach of the nmenbers on different dates. The acceptance
of the said principle would inevitably lead to confusion

If the first alternative be accepted, it would be doing lip
service to the doctrine of know edge, for the menber who
gets know edge of the intention first may in no sense of the
term be a representative of the famly. The second
alternative may put off indefinitely the date of severance,
as the whereabouts of one of the nenbers may not be known at
all or may be known after many years. The Hindu law texts
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do not provide any solution to neet these contingencies.
The decided cases also do not suggest a way out. It is,
therefore, open to this Court to evolve a reasonable and
equi tabl e sol ution wi thout doing violence to the principles
of Hndu law. The doctrine of relation back has already
been recognised by Hi ndu Law as devel oped by Courts and
applied in that branch of the | aw pertaining for adoption
There are two ingredients of a declaration of a nenber’s
intention to separate. One is the expression of the
intention and the other is bringing that expression to the
know edge of the person or persons affected. When once that
know edge is brought home-that depends upon the facts of
each case it rel ates back

969
to the date when the intention is forned and expressed. But
between the two dates, the person expressing the intention
may lose his interest” inthe famly property; he nay
withdraw his intention to divide; he may die before his
intention to divideis conveyed to the other nenbers of the
famly: with the result, his-interest survives to the other
nmenbers. A manager of a joint Hndu fanmily nay sell away
the entire famly property for debts binding on the famly.
There may be simlar other instances. |If the doctrine of
relation back is invoked without any limtation thereon
vested rights so created will be affected and settled titles
may be disturbed. Principles of equity require and comon
sense denands that a linmitation which avoids the confusion
of titles nust be placed on it: VWhat would be nore
equi tabl e and reasonable than to suggest that the doctrine
shoul d not affect vested rights ? By inposing such a limta-
tion we are not curtailing the scope of any well established
Hi ndu | aw doctrine, but we are invoking only a principle by
anal ogy subject to alimtation to neet a contingency.
Furt her, t he principle of retroactivity, unl ess a
legislative intention is clearly to the contrary, saves
vested rights: . As the doctrine of relation back involves
retroactivity by parity of reasoning, it cannot affect
vested rights. It would follow that, though the date of
severance is that of manifestation of the intention to
separate, the rights accrued to others.in thejoint” famly
property between the said nmanifestation and the know edge of
it by the other menbers woul d be saved.

Applying the said principles to the present case, it wll
have to be held that on the death of Chinpirayya his
i nterest devol ved on Subbarao and, therefore, his will, even

if it could be relied upon for ascertaining his intention to
separate fromthe famly, could not convey his interest in
the famly property, as it has not been established  that
Subbarao or his
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guardian had know edge of the contents of the said wll
bef ore Chi npi rayya di ed.

It is contended that the first respondent, as the guardian
of Subbarao, had know edge of the contents of the WII  and,
therefore, the WIIl operates on the interest of Chinpirayya.
Reliance is placed upon the evidence of P. W 11, one
Komanduri  Si ngaracharyulu. He deposed that be was present
at the time the WII was executed by Chinpiryya and that he

signed it as an identifying w tness. In the Cross-
exam nation he said that at the time of the execution of the
WIIl the first defendant-respondent was inside the house.

This evidence is worthless. The fact that she was inside
the house cannot in itself inpute to her the know edge of
contents of the WIIl or even the fact that the WIIl was
regi stered that day. D W 4 is the first respondent
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hersel f. She says in her evidence that she did not know
whet her the Sub-Registrar canme to register the WIIl of
Chi npi rayya, and that she cane to know of the WII only
after the suit was filed. 1In that state of evidence it 1is

not possible to hold that the first respondent, as guardian
of Subbarao, had knowl edge of the contents, of the WII.

In this view, it is not necessary to consider the further
guesti on whether the WIIl contained a clear and unanbi guous
declaration of intention on the part of the testator to
di vide hinself fromthe menbers of the joint famly.

In the result, the appeal fails and is dism ssed with costs.
Appeal dism ssed.
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