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Leave granted.

A notice was /issued by the appellant on 25.7.2000 under the Centra
Exci se Act, 1944 (hereinafter referred to as 'the Act’) to Ms Konal agow e
Taxtiles and M s Sel vaganapathy Textiles to show cause as to why duty should
not be demanded jointly fromthem The stand of the Department is that the
respondent had fl oated dummy units for the purpose of renoval of cotton yarn on
cone manufactured by Ms Komalagow e Taxtiles without paynment of duty during
the relevant period; that Ms Konal agowe Taxtiles and Ms Sel vaganapat hy
Textiles were functioning under fictitious names even though the real control and
ownership of both these textile units was with the respondent herein

A Wit Petition was filed before the H gh Court contending that the unit
with the nane of Ms Komal agowe Textiles was a registered RC holder till
31.3.1999; that the RC was surrendered and cancelled on 1.4.1999; that
thereafter the unit with the name of Ms Sel vaganapathy Textiles, a separate
regi stered small scale industry unit, filed declaration and l'ater granted RC on
14.2.2000; that the cancellation of RC of Ms Komal agowe Textiles and
acceptance of the declaration and |ater granting RC to M s Sel vaganapat hy
Textiles clearly established that both the units are separate and independent;
that one unit was not in existence when the other unit was functioning; that the
goods seized related to the other unit; that, therefore, the issue of a joint show
cause notice or initiation of joint proceedings was not pernissible under |aw
relying upon the decision of the Allahabad Hi gh Court in Music Time Electro
Cottage vs. Union of India, 1988 (38) ELT 19 (Al l ahabad) wherein it had been
hel d that joint show cause notice or joint proceedings was not perm ssible and
therefore, directed the Departnent to bifurcate the notice in respect of two cases.
It was al so contended before the Hi gh Court that in the notice there was no
all egation that even after surrender and cancell ation of RC, the respondent
continued to manufacture and cl ear the goods and thus joint liability for any such
irregularity commtted by the other assessee, which is a separate unit, could not
be sustained and, therefore, the issue of show cause notice for paynent of
excise duty for the period 1999-2000 could not arise at all because as early as on
1.4.1999 the RC had been surrendered.

The Learned Single Judge, after noticing the contentions urged on behal f
of either side, held that it cannot be said that the show cause notice is without
jurisdiction or illegal and that the appellant has no authority at all to issue the
show cause notice and, therefore, was not inclined to entertain the wit petition
It was also held that even if it is true that a portion of the duty alleged to have
been suppressed and denmanded is referable to both Ms Konal agow e Taxtil es
and M s Sel vaganapathy Textiles, it is open to the respondent to raise the
objections in this respect and the appellant is bound to consider the said
obj ecti ons. It was al so noticed that if appropriate objections have been made




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 2 of

2

about issue of joint show cause notice and the appellant accepts that contention,
separate show cause notices may be issued for each one of them Thus, the
| earned Single Judge dismssed the wit petition

On a wit appeal being filed, the Division Bench of the H gh Court noticed
that the matter related to two assessnent years, namely, 1.4.98 to 31.3.99 and
1.4.99 to 31.3.2000; that for the earlier period, the respondent is answerable to
the show cause notice but it nay have to be issued separately and relied upon
the decision of the Allahabad H gh Court in Misic Tine Electro Cottage’'s case
(supra). For the later period, it was noticed that the respondent had surrendered
the previous license and a |icense afresh had been granted to Ms
Sel vaganapat hy Textiles and, therefore, no allegation regarding that period is
answerable by the said firm It was further observed that in fastening of the
liability it depends upon the finding of fact to be arrived at after affording
opportunity and hol di ng-enquiry.

I nasmuch as a show cause notice has been issued to both Ms
Kormal agowr e Taxtiles and M s Selvaganapathy Textiles, we fail to understand as

to how any prejudice i's caused to either of the parties. At the stage of issuance

of show cause notice, particularly when the view of the Departnent is that one
firmis a fictitious business firmor a dunmy of the other, it would be easier and
nore appropriate to exam ne the matter together. Therefore, it was not

necessary to split up the show cause notice in respect of Ms Komal agow e

Taxtiles and M s Sel vaganapat hy Textil es. However, if appropriate objections

are raised before the authorities concerned, the sanme may be exam ned and, if
necessary, separate proceedings may be held in regard to Ms Konal agow e

Taxtiles and Ms Sel vaganapat hy Textil es.

When the stand of the Department is that one firmis a fictitious business

firmor a dummy of the other, it was not proper for the Hi gh Court to have
interfered at the stage of issue of show notice.. Liability to pay duty woul d depend
upon the finding of facts which can be arrived at after adjudication is conplete.
Therefore, the show cause notice for the period 1.4.99 to 31.3.2000 coul d not
have been quashed by the Division Bench

We, therefore, set aside the order nmade by the Division Bench and restore

that of the |learned Single Judge. The appeals, therefore, stand all owed

accordi ngly. But in the circunmstances of the case, there shall be no order as to
costs.




