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ACT:

Sal es Tax-Consunption by seller-Tax on sale of goods-
Legi sLative conpetence--CGvernnent of India Act, 1935 (25
and 26 Geo. 5, Ch. 42), Sch.~ 7, Entry 54, List  Il-Madhya
Pradesh Sales of Mtor Spirit and Lubricants Taxation Act,
1957 (M P. 4 of 1958), ss. 2 (1), 3.

HEADNOTE:

The first petitioner, a conpany, nanufacturer. sugar and
al so sells motor spirit, high speed diesel” oil and
lubricants and maintains a petroleumpunp inthe State of
Madhya Pradesh. |In the assessment proceedings in respect of
sales of notor spirit and diesel oil, the —petitioner was

sought to be assessed in respect of petroleum and oi
consunmed by the petitioner for its own notor vehicles out of
the stock held by it. The petitioner challenged that  part
of the assessnent on the grounds that the definition of
"retail sale" by s. 2 (1) of the Act which seeksto render
consunpti on by the owner of notor spirit liable to be taxed
by wvirtue of S. 3 of the Act is beyond the |egislative
conpetence of the State and that the unconstitutional  |evy
infringes the fundanmental rights of the petitioner @ under
Art. 19(1)(f) and (g) of the Constitution of India.

Held, that a sale for the purpose of entry "Tax on the sale
of goods" requires the concurrence of four elenments (1)
parties conpetent to contract; (2) mutual assent; (3) a
thing, the absolute or general property in which is
transferred fromthe seller to the buyer; and (4) a price in
noney paid or promised; and that the transaction which does
not conform to the traditional concept of sale cannot be
regar ded as one wthin the conpetence of the State
Legi slature to tax.

The State of Madras v. Gannon Dunkerley & Co. (Madras) Ltd.,
[1959] S, C R 379; referred to.
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Hel d, further, that by s. 2(1) the normal concept of sale is
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sought to be erlarged by bringing in the consunption by the
owner of the goods in which Iie deals which was not a "sal es
within the neaning of Entry 54, List 11, Sch. 7 of the
CGovernment of India Act, 1935, and therefore, the order of
the Sales Tax officer which was founded on an wultra vires
provision was itself unconstitutional and could not be
sust ai ned.

JUDGVENT:

ORI G NAL JURI SDICTION : Petition No. 85 of 1961.

Petition under Art. 32 of the Constitution of India for the
enf orcenent of Fundanental Rights.

S.T. Desai, J. B. Dadachanji, O C. Mthur and Ravinder
Narai n, for the petitioners.

B.Sen, K. L. Hathi -and I N. Shroff, for the respondents.
1962.  Decenber 21. The Judgnent of the Court has delivered
by

SHAH, J.-Bhopal Sugar Industries Ltd. (the first petitioner)
is a public Iimted Conpany incorporated under the Indian
Conpanies Act, 1913, and the second petitioner is a
sharehol der and a Director of the Conpany. The Conpany is a
manuf acturer of sugar and owns a fleet of notor trucks and
other notor vehicles. The Conpany also carries on the
busi ness of selling notor spirit, high speed diesel oil, and
lubricants and maintains a petrol eumpunp at Shores in the
State of Madhya Pradesh. Between April 1, 1959, and March
31, 1960, the Conpany used, for its mnmotor vehicles 8908
gal l ons of petrol eum 40719 gal l'ons, of high speed diese
oil and |lubricants of the value of Rs. 2,453-47 nP. The
first respondent who is the assessing authority under the
Madhya Pradesh Sales of Mdtor Spirit and Lubricants Taxation
Act. 4 of 1958. assessed the Conpany to pay sales  tax in
respect of notor-spirit and l[ubricants
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used by the Conpany out of the stock held by it for its own
vehi cl es, because in his view such consunption ambunted to
sales within the neaning of the Act.

By this petition under Art. 32 of the Constitution it is
clainmed that the definition of '"retail sale in s. 2 (1)  of
the Act which seeks to render consunption by the owner of
notor-spirit liable to tax under the Act by virtue of s. 3
is beyond the competence of the State Legislature and hence
void and the order of the first respondent seeking to inpose
[iability upon the Company for paynment of tax infringes the
fundanental rights of the Conmpany under Art. 19 (1) (f) and
(g) of the Constitution.

Section 2 (k) of the Madhya Pradesh Sales of Mitor Spirit
and Lubricants Taxation Act defines a 'retail dealer’ as
nmeani ng "any person who, on conmi ssion or otherw se, sells
or keeps for sale nmotor spirit or lubricant for the purpose
of consunption by the person by whom or on whose behalf it
is or may be purchased”. Section 2 (1) defines "retai
sale’ as neaning "'a sale by a retail dealer of notor spirit
or lubricant to a per-son for the' purpose of consunption by
the person by whomor on whose behalf it is or nmy be
purchased and includes the consunption by a retail dealer
hi nsel f or on his behalf of notor spirit or lubricants sold
to himfor retail sale;" (The definition is followed by an
explanation which is not material for the purpose of this
appeal .) Section 3 is the charging section. It provides
that subject to the provisions of the Act, there shall be
levied on all retail sales of notor spirit and Ilubricants
effected after the commencenent of the Act, tax at the rates
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specified in the table set out therein
The Conpany is registered under s. 4 of the Act as a retai
dealer. By s. 2 (1) consunption by a retail dealer hinself
or on his own behalf of notor spirit or lubricants sold to
him for retail sale is included in the defition of "retai
sal e. Thereby the
484
Legislature has attenpted to enlarge the nornmal concept of
sale, and has included therein consunption for his own
purposes by the retail dealer of motor spirit and | ubricants
sold to himfor retail sale, and by s. 3 such consunption is
made taxable as sale. But this Court held in The State of
Vadras v. Gannon Dunkerley & Co. (Madras) Ltd. (1), that the
expression ’'sale of goods’ in Entry 48, List Il, in Sch
VIl of the Governnment of India Act, 1935, has the same
nmeaning as in the Indian Sale of Goods Act, 1930, and
therefore in a transaction of sale of goods which is liable
to tax there nust be concurrence of the following four
el enents. 'viz
(1) Parties conpetent to contract;
(2) nmut ual “assent;
(3) a _thing, the absolute or genera
property in whichis transferred from the
seller to the buyer; and
(4) a price in nmoney paid or prom sed
A transaction which doe; not conformto this traditiona
concept of sale cannot be regarded as one in respect of
which the State Legislature is conpetent to enact an Act
inmposing liability for paynment of tax. It was observed at p.
407
"A power to enact a law with respect to tax on
sal e of goods under Entry 48 nust, to be intra
vires, be one relating in fact to 'sale of
goods, and accordi ngl y, t he Provi nci a
Legi sl ature cannot, in the purported exercise
of its power to tax sales, tax transactions
which are not sales by nerely enacting that
they shall be deened to be sales."
In Gannon Dunkerl ey & Conpany’s case
this Court was called upon to consider whetherin a
(1) [1959] 1 S.C.R 379.
485
building contract which is one, entire and indivisible,
there is sale of goods. It was held by the Court that -the
Provincial Legislature was not conpetent under - Entry 48,
List Il, Sch. VIl of the Governnent of India Act, 1935, to
i mpose tax on the supply of materials wused in such a
contract treating it as a sale. The decision of the Court
did not rest upon any peculiar character of a building
contract. It was held on the larger ground canvassed in
that case, that the expression 'sale of goods’ wthin the
nmeaning of relevant |egislative entry had the same 'connot -
ation as ’'sale of goods’ in the Indian Sale of Goods  Act,
1930, and therefore the State Legislature had no power to
enact legislation to levy tax under Entry 48 of List Il in
respect of transactions which were not of the nature of
sales of goods strictly so called; and a building contract
not being a transaction in which there was a sale of
materials by the contractor who constructed the building,
the State was not conpetent to enact legislation to inpose
tax on the supply of materials wused in a building contract
treating it as a sale. It was therefore, held that the
definition of sale in the Madras General Sales Tax Act |X of
1939 was to the extent of the extension invalid.
In Gannon Dunkerley & Company’s case the validity of s. 2




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 5

(b) (ii) of the Madras General Sales Tax Act, 1939, as
amended by Act XXV of 1947, in so far as it included goods
included in a works contract fell to be deternmined, in the
i ght of the conpetence of the Provincial Legislature under
Entry 48, List Il, in Seventh Schedul e of the Governnent of
India Act, 1935. Under the Constitution therelevant entry
conferring |legislative power uponStates to tax sale of
goods in Entry 54, List 11. As the schene of division of
| egislative power wunder the Constitution has remai ned
unal tered, the principle of Gannon Dunkerley’'s case applies
(1) [1999] S. C R 379.
486
in adjudging the validity of the provisions of the WMdhya
Pradesh Act 4 of 1958.
Consunption by an owner of goods in which he deals is
therefore not a sale within the neaning of the Sale of Goods
Act and therefore it is not 'sale of goods’ wthin the
meani ng of Entry 54, List 11, Sch. VII of the Constitution.
The | egi sl'ative power for |evying tax on sale of goods being
restricted 'to enacting legislation for levying tax on
transactions which conformto the definition of sale of
goods wi thin the meaning of the Indian Sale of Goods Act,
1930, the extended definition which includes consunption by
a retail dealer hinmself of notor spirit or lubricants sold
to himfor retail saleis beyond the conpetence of the State
Legi sl ature. But the clause in the definitionins. 2 (1)
"and includes the consunption by a retail deal er hinself or
on his. behalf of notor spirit or lubricant sold to him for
retail sale" which is ultra vires the State  Legislature
because of [|ack of conpetence under Entry 54 in. List 1I1,
Sch. VIl of the Constitutionis severable, fromthe rest of
the definition, and that clause alone must be declared
i nvalid.
The Sales Tax O ficer has sought to inpose liability for
paynment of tax in respect of notor spirit and |lubricants
consumed by the company for its own-vehicles relying solely
upon the definition in s. 2. (1) of the Act. He has
observed
"The definition wunder the said section
clarifies the retail sale and consunption by a
retail dealer. Since the retail sale has been
clearly defined and consunption by self has
been included in the retail sale; I _do not
agree with the contention of dealer’s counse
(that the goods consuned for-the vehicles of
the dealer are not liable to tax under s. 3)
and taxed on
487
the goods consuned by the deal er, as above."
The order of the Sales Tax O ficer founded upon a part of
the statute which is ultra cannot be sustai ned.
Counsel for the State of Madhya Pradesh contends in this
petition that the Conpany is not the owner of the notor
spirit and lubricants in which it deals it is nerely a
conmi ssion agent for sale in respect of the goods supplied
to it by the Caltex (India) Ltd., and on that account
consunption for his own purpose of goods belonging to his
principal anounts to sale within the nmeaning of the first

part of the definition of s. 2 (1) of the Act. But the
Sales Tax Oficer has not decided the case under the first
part of the definition of 'retail sale’ : lie has expressly

founded his decision on the second part of the definition

In the circunstances we do not feel called upon to express
any opinion on the question whether the Conpany is liable to
pay sales tax in respect of goods consumed for its notor-
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vehicles during the period in question. |If it is conpetent
to the Sales Tax O ficer to adopt a proceeding, to bring to
tax consunption of goods by the Conpany for its ,own
vehicles, relying upon the first part of the definition of

"retail sale’ ins. 2) (1), because of the terns of the
agreement and other relevant surrounding circumnmstances, it
will be open to himto do so.

The petition will therefore be allowed and a wit will issue

declaring that the order of assessnent nade by the first
respondent dated Decenber 26, 1960, in so far as it relates
to levy of tax on notor spirit and lubricants consumed
during the period of assessment for the vehicles of the
Conpany is invalid. The respondents will pay the costs of
this petition to the Conpany.
Petition all owed,
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