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wat er ways--Constitutionaly of--Constitution of India, Arts.
301 and 304--Assam Taxation (on goods carried by Roads and
I nl and Waterways) Act, 1954 (Ass. Xl Il of 1954).

HEADNOTE:

The Assam Taxation (on goods carried by Roads and Inland
Wat erways) Act, 1954, was passed under Entry 56 of List 11
of Seventh Schedule to the Constitution. The appellants
contended that the Act violated the freedom of trade
guaranteed by Art. 301 O the Constitution and as it was not
passed after obtaining the previous sanction of the
President as required by Art. 304(b) it was wultra vires.
The respondent urged that taxing |laws were not governed by
Part XIIl (which contained Arts. 301 and 304) but only by
Part XIl and in the alternative that the provisions of Part
X1l applied onl'y to-such | egislative entries in the Seventh
Schedul e as  dealt specifically with trade, comrerce and
i nt ercourse.

Hel d, (per Gajendragadkar, Wanchoo and Das CGupta, JJ.) that
the Act violated Art. 30i and since it did not conply with
the provisions of Art. 304(b) it was ultra vires and void.
The freedom of trade, comerce and intercourse guaranteed by
Art. 301 was wider than that contained in S. 297 O the

Gover nment of India Act, 1935, and it included freedom from

tax laws also. Article 301 provides-that the flow of trade
shal |l run snooth and unhanpered by any restriction either at
the boundaries of the States or at any other points inside
the States thenselves ; and if any Act inposes any direct
restrictions on the novenent of goods it attracts the
provisions of Art. 301, and its validity can be  sustained
only if it satisfied the requirenents of Art. 302 or Art.
304. The operation of Art. 301 cannot be restricted to
| egislation wunder the Entries dealing wth trade and

conmer ce. The Assam Act directly affected the freedom

contenpl ated by Art. 301.
Ranmjilal v. Income-tax O ficer, Mbhindargarh, [1951] /'S.C. R

127, ™M P. V. Sundararamer & Co. v. The State of Andhra

Pradesh, [1058] S.C R 1422, Janmes vVv. Comonwealth of
Australia, (1936) A C. 578, The State of Bonbay v. The
United Mbtors (India) Ltd., [1953] S C. R 1069, Saghir Ahned
v. The State of U P.

810

[1955] 1 S.C R 707, James v. State of ~South Australia,
(1927) 40 C.L.R 1 and Janes v. Cowan, (1932) A C. 542,
referred to.

Per Sinha, C J.-The Assam Act did not contravene Art. 301
and was not ultra vires. Neither the one extrene position
that Art. 301 included freedomfromall taxation nor the
other that taxation was wholly outside the purview of Art.
301 was correct. The freedomconferred by Art. 301 did not
mean freedom fromtaxation sinpliciter but only from the
erection of trade barriers, tariff walls and inmposts  which
had a deleterious effect on the free flow of trade, comerce
and intercourse. The Assam Act was a taxing statute
sinmpliciter and did not suffer fromany of the vices against
which Part XIl11 of the Constitution was intended.

Ranmjilal v. Income-tax Oficer, Mbhindargarh, [1951] S.C. R
127, referred to.

Further, the inpugned Act was within the conpetence of the
State Legislature and fell directly within Entry 56 of List
11 ; it was not in conflict with the Tea Act O 1953 enacted
by Parliament; it did not contravene Art. 14 and it was not
extra-territorial in operation.
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The Tata Iron & Steel Co. Ltd. v. The State of Bihar, [1958]
S.C.R 1355, foll owed.

Per Shah, J.-The Assam Act infringed the guarantee of
freedom of trade and conmmerce under Art. 301 and as the Bil
was not noved with the previous sanction of the President as
required by Art. 304(b) nor was it validated by the assent
of the President under Art. 255(c), it was ultra vires and
voi d. Article 301 guarantees freedom in its wi dest
anplitude, freedom fromprohibition, <control, burden or
i mpedi ment in conmercial intercourse. The freedom includes
not only freedom fromdiscrimnative tariffs and trade
barriers but also from all taxation on conmer ci a
i ntercourse. Par t Xl of the Constitution pl aces
restrictions wupon the |egislative power granted by Arts.
245, 246 and 248 and the Lists and these restrictions
i ncl ude burdens in the nature of taxation

James v. Commonweal th of Australia, L.R (1936) A C. 578,
referred to.

JUDGVENT:

ORIG NAL JURI SDI CTI.ON: Petitions Nos. 246 of 1956 and 2 of
1959 (Under Article 32 of the Constitution of India for
enforcenent of Fundanental Rights) with C. As. Nos. 126 to
128 of 1958.

1960. August 16, 17. N. C Chatterjee, with N C
Chakravarti, Diptii Bose and S. ~C. Mzundar for t he
petitioners in Petition No. 246 of 1956 and wth P
Chaudhuri, D. N Mikherji ~and B. N _Ghose, for t he
appellants in C. As. Nos. 126-128 of 1958. The Assam

811

Taxation (on goods carried by road and -inland waterways)
Act, contravenes Art. 301 of the Constitution. Article 301
means freedom fromall restrictions including tax |aws.
Articles 245 and 246 are subject to Art. 301. It is wong
to say that taxation is outside the scope of Art. 301.
Article 304(a) itself contenplates’'the inmposition of tax.

Article 304(b) my also refer to t ax in certain
circunstances, in cases other than those covered by Art.
304(a). In enacting Art. 301 the Constituent Assenbly

rejected s. 297 of the Governnment of India Act, 1935, and
deliberately adopted the Australian s. 92. DMovenent is an
essential ingredient of trade and conmerce and there nust be

no fetter on it; any taxation would be a fetter. Taxation
is not outside the anbit of Art. 301 ; I.L. R 1955 Bom 680,
683. VWat s comerce is brought out in the follow ng
decisions : 6 L. Ed. 1, 68; [1952] S.C R 572, 578 ; 93

CL.R 127 ; 1936 A .C. 573, 627 A l.R 1954 Raj. 217.

B. Sen and S. N. Mukherjee, for the petitioners .in/ Petn.
No. 2/59. Article 301 sets out the general freedom and Art.
302 the restrictions that can be placed on this freedom
Non-di scrim nation is one of the aspects of the freedom in
Art. 301. Article 306 as it stood before its deletion

spoke of taxation or duty on inport or export of goods
between States. It postulated 'taxes’ in Art. 301 ; but for
the non-obstante clause it woul d have been affected by Art.
301. The Suprene Court has discussed the scope of Art. 301
in [1953] S.C R 1069, 1079, 1081, 1088. The decision
Chagla, C J., inl.L.R 1955 Bom 680 regarding scope of
Art. 301 was not reversed by the Suprene Court.

B. K P. Sinha and A G Ratnaparkhi.-Wth regard to the
scope of Art. 301 reference is invited to the decision in
A l.R 1954 Hyd. 207, A I.R 1958 MP. 33, A l.R 1956 MB.
214, 1.L.R 1952 Mad. 933, 55 C. L.R 1, 56 and regarding the
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nmeani ng of export to the decision in |.L. R 1955 Tr. Co.
123.

M C. Setalvad, Attorney-Ceneral of India, wth S M
Lahiri, Advocate-Ceneral of Assam and Naunit

812

Lal, for the respondents in Petition No. 246 of 1956 and
Cvil Appeals Nos. 126-128 of 1958 and Petition No. 2 of
1959, and with T. M Sen, for the Intervener, Attorney-

Cener al of India. Power to tax is an incident of
sovereignty. The Power is divided between the Union and the
St at es. Part XlI| of the Constitution deals with taxation-

several aspects of it. Al restrictions on the powers to
tax are contained in Part Xll which is self contained. Part
X1l deals with sonething else. Art. 301 deals with freedom
of inter-State as well ‘as intra-state trade and is different
froms. 92 of the Australian Constitution. In

Article 301 freedom of trade only means freedomfrom trade
barriers-it does not nmean freedom fromtaxation. Taxat i on
sinmpliciter was not within the terms of Art. 301. Taxation
is not —a restriction within the neaning of Part X1l
Article 302 uses the words " in the public interest ". |If
the restrictions contenplated therein included tax, then
every tax wll have to be justified to be in the public
i nterest. Restrictions do not include taxing neasures,
otherwise there 'will" be a power of judicial review in
respect of all  such taxing neasures. Cooley’s Consti -
tutional Limtations, 8th Edition, Vol. M, p. 986-988
Taxation is a peculiarly legislativeactivity. It is likely
that if the Constitution makers wanted to put a bar on the
taxation power, it would have been placed *in Part Xl and
not left to be inferred fromArt. 301 ; [1951] S.C R 127,
136-137: [1955] 1 S.C. R 765. The word " restriction " is
very inapt to describe taxation. Apart fromPart 11l all
restrictions rmust be found in Part Xl II' so far as | taxation
is concerned. Article 301 does not start with the words "
notw t hstanding anything in this Constitution " because it
is concerned only with a snmall sphere of freedom /'of trade
and conmmerce and not with taxation. Restriction in these

Articles means restriction on novenent. The result of
hol ding otherw se would be that even for intrastate taxes
the States wll have to go to the President and the
legislation will be subject to judicial review. If Part 111

as well as Art. 301 apply to taxing nmeasures, the _question
will arise which test would

813

the Court apply-" reasonable in the interest of the genera
public " as envisaged by Part 11l or " in the .interest of
the public " envisaged by Art. 302. This indicates. that
neither Part IIl nor Art. 301 applies to taxing nmneasures.
Article 303 deals with preference and di scrimnation between
one State and another. It is restricted to |legislation with
respect to the entries regarding trade and comerce wthin
the State, like entry 26, list Il and the entries 33 .and 42

of list 111. Nothing in Art. 303 indicates that the freedom
there includes freedomfromtaxation. Article 304(a) deals
with discrimnation and not with taxation sinpliciter. It
lays no restriction on the State taxing goods in its own
territory: [1958] S.C. R 1472. Article 304(a) cannot be
interpreted as throwi ng any light on the scope of Art. 301.
Section 297 of the Government of India Act, 1935, was the
predecessor of Art. 304. Article 304(a) assunes that there
is an existing tax on goods which is not |evied under
304(a).

There is an internediate position also. Article 301 should
be restricted to legislation which is directly with respect
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to trade and commerce and not to legislation, which is in
pith and substance not with respect to trade but only
incidentally or indirectly affects trade and commerce. The
Assam Act passed under entry 56 is not a legislation wth
respect to trade and conmerce.

Mahabi r Prasad, Advocate-Ceneral for the State of Bihar, B
K. Saran and K L. Mehta for the Intervener, State of
Bi har.-Article 301 nerely concerns itself with t he

restrictions on the free flow of trade and commerce. It
deal s with policy of protection. Article 302 al so
contenpl ates nmovenent and passage of goods. Restriction
does not as arule inply taxation. |If taxation is inposed
with a viewto restrict goods passing from one State to
another, it wll become a restriction wunder Art. 301.

Article 304(a) pernmits tax on entry of goods equal to the
tax on such goods which are in the State. Cctroi may be hit
by Art. 301 if it-is not saved by other provisions. It

104
814
is a restriction wthin Art. 301 when it obstructs the
novenent -of trade.
S. M Sikri, Advocate Ceneral for the State of Punjab, N S
Bindra and T. M Sen for the Intervener, the State of
Punjab. It is inpossible to determ ne whether a particular
tax places reasonable restrictions and whether it is in the
public interest. Article 301 is concerned with the right of
passage generally with respect to trade and comrerce and
Art. 19(1)(g) with the right of an individual: 1955 P.L.R
304; I.L.R 7 Raj. 794; A l.R 1960 Andhra 234. Article 302
assunes | egislation of Parliament under the entries relating
to trade and comerce
R Ganapathi lyer and T. M Sen, for Intervener No. 3, the
State of Madras adopted the submssions nade' by t he
At t or ney- Gener al .
G C. Kasliwal, Advocate-Ceneral for the State of Rajasthan
and T. M Sen for the Intervener, the State of Rajasthan
adopt ed the subm ssions made by the Attorney-CGeneral
G C wMthur and C. P. Lal, for the Intervener No. 6, the
State of Uttar Pradesh, adopted the subm ssions made by the
At t or ney- Gener al .
N. C Chatterjee in reply. Article 301 is an over. riding
provi sion over all other provisions. It is nuch wi der than
s. 297 of the Governnment of India Act. It applies to al
pecuni ary burdens and commands that trade shall be free from
all pecuniary burdens: 22 C L.R 566; 1936 A C~ 573, 629-
630.
1960. Septenmber 26. The Judgnment of Sinha, C J., was
delivered by Sinha, C. J. The judgnent of Gajendragadkar
Wanchoo and Das Gupta, JJ., was delivered by Gajendragadkar
J. and Shah, J., delivered his own judgnment.
SINHA C. J.-These appeals on certificates granted under Art.
132 of the Constitution by the H gh Court of Judicature in
Assam and Wit Petitions under Art. 32 of the Constitution
i mpugn the constitutionality of the Assam Taxation (on Goods
Carried by Roads or Inland Waterways) Act, (Assam Act XII
815
of 1954), which hereinafter will be referred to as the Act.
The appellants noved the H gh Court under Art. 226 of the
Constitution challenging the validity of the Act. The High
Court by its judgnent and order dated June 6, 1955,
dismssed the wit petitions. Thereupon, the appellants

obt ai ned t he certificates that t he cases i nvol ved
substantial questions of law as to the interpretation of the
Constitution. The petitions wunder Art. 32 of the

Constitution were noved in this Court for the sane purpose
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of challenging the vires of the Act. The appellants and the
petitioners wll-, in the course of this judgnent, be
referred to, for the sake of convenience, as the appellants.
The State of Assam the Comm ssioner of Taxes, appointed
under s. 6 of the Act, and the Superintendent of Taxes are
the respondents to the appeals and the wit petitions.

It appears that the appellants are growers of tea in West
Bengal or in Assamand carry their teato the market in
Calcutta fromwhere the tea is sold for consunption in the

country or is exported for sale out of the country. The
sale of tea inside Assambears a very snmall proportion to
the tea produced and manufactured by the appellants. Thus

the bul k of tea produced and manufactured is carried out of
Assam either for internal consunption in India or for
export abroad. Besides the tea carried by rail, a large
quantity of tea is carried by road or by inland waterways
from Assamto Bengal and in sonme of these cases, from one
part of = West Bengal to another part of +the sane State
through ‘inland waterways, only a few mles of which pass
through “the territory of the State of Assam The Assam
Legi sl ature passed the Act which received the assent of the
CGovernor of Assamon April 9, 1954, and cane into force on
and from June 1, 1954. The purpose of the Act is to |evy
taxes on certain goods carried by road or inland waterways
in the State of Assam On June 30, 1954, the second
respondent, the Conmi ssioner of Taxes, ‘Assam in exercise of
the powers conferred upon himby subs. (3) of s. 7 of the

Act,, published ‘a notificationin  the Assam Governnent
Gazette bearing date June 21
816

1954, by which he notified for general information that the
return under the aforesaid Act and the rul es made thereunder
for the period conmmencing June 1, 1954 to Septenber 30,
1954, should be furnished by Cctober 30, 1954. The said
notification also demanded the furnishing of quarterly
returns before January 30, 1955 and April 36, 1955, for the
quarters ending Decenber 31, 1954 and March 31, 1955,
respectively. The appellants in sone of the ‘cases, in
pur suance of demand notices, submitted returns to the third
respondent, the Superintendent of Taxes, in-the prescribed
form in respect of tea despatched and carried up to
Sept enmber 30, 1954, under protest. They also paid the tax
demanded under protest. The appellants noved the Hi gh Court
of Judicature in Assamunder Art. 226 of the Constitution
challenging the validity of the said Act and praying for the
issue of a wit of mandanus directing the respondents to
forbear fromgiving effect to the provisions of the Act and
the notification issued under the Act and/ori a wit of
prohibition or any other appropriate wit restraining them
from taking steps under the provisions of the Act. The
appel l ants chal l enged the validity of the Act mainly on the
grounds that (1) the Act, rules and the notifications wunder
the Act were ultra vires the Constitution, because the Act
was repugnant to the provisions of Art. 301 of the
Constitution as the tax on carriage of tea through the State
of Assam had the effect of interfering with the freedom of
trade, comerce and intercourse; (2) that tea being a
controll ed industry under the provisions of the Tea Act XX X
of 1953, the Union Government alone had the power to
regul ate the manufacture, production, distribution or
transport of tea and the jurisdiction of the Assam
Legi slature was thus conpletely ousted; (3) that the tax
under the Act was nothing but a duty of excise, in
subst ance, though not in form and was thus an encroachnent
on the Central legislative field within the meaning of entry
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84 of the Union List. The inpugned Act was al so chall enged
on the ground that it was discrimnatory and thus void under
Art. 14 of

817

the Constitution. The conpetence of the Assam Legislature
to legislate on the subject was al so questi oned.

The respondents opposed those petitions under Art. 226 of

the Constitution in the High Court. It was denied by the
State that the Act or the rules nmade thereunder or the
notifications i ssued thereunder were ultra vires t he

Constitution or that the Act contravened the provisions of
Art. 301 of the Constitution or that it was an encroachnent
on the sphere of the Union Legislature or was in any way in
conflict wth the provisions of the Tea Act XXI X of 1953.
The case of the respondents was that the Act was in pith and
substance, a legislation to levy tax on certain classes and
types of goods carried by road or inland waterways, strictly
within entry no: 56 of the State List. It was al so asserted
that 'the Act was within the legislative conpetence of the
Assam  Legislature and was not within the terms of the
prohi bi tion contained in Art. 301 of the Constitution

These petitions were heard by a Special Bench of the Assam
H gh Court, which, by its judgnent and order dated June 6,
1955, di sm ssed ‘them holding that " the Act was not
unconstitutional . Two separate, but concurring judgnents,
were delivered by Sarjoo Prasad, C. J. and Ram Labbaya, J.
The |learned Chief Justice, in the course of- his judgnent,
held that the Act contenplated inposition of a tax on
transport or carriage of goods wthin the Meaning of entry
56 of List Il and did not amount to interference wth the
freedom of trade and commerce within the meaning of Art. 301
of the Constitution ; that the pith and substance of the
i mpugned Act was that it was a taxing |egislation which was
not directly concerned with trade and commerce, though it
mght indirectly entrench on the field of trade and conmerce
and that Art. 301 was not directly concerned wth taxing
| aws. He al so held that the inpost levied by the' Act was
not in the nature of an excise duty and that there was no
substance in the contention that it encroached upon entry 84
of the Union List 1. It was also held that the inpugned Act
did not, in any way, come in conflict with the —control of
the tea industry

818

i ntroduced by the Central Legislation, nanely, the Tea  Act
XXI X of 1953.

Ram Labhaya, J., exam ned the provisions of the inpugned Act
in great detail and came to the conclusion that the el enent
of carriage was expressly nade a condition of liability to
t ax under the inpugned Act and it was, t her ef or e,
di stingui shable from a duty of excise and cane directly
under entry 56 of List 11. On the crucial question arising
in this case, his conclusion was that taxation per  se has
not the effect of abridging or «curtailing the freedom
contenmplated by Art. 301 ; that Arts. 302 and 304 restrict
the powers of Parlianent and the State Legislatures in  the
matter of |egislation under entries 42 of List 1, 26 of List

11 and 33 of List IIl and that restrictions properly so
call ed on the nmovenent of goods and traffic nust find their
justification from the provisions of Part X Il of the
Constitution ; that the inmpugned Act nmade provision for

taxation which did not directly inpinge upon the freedom of
trade, comerce and intercourse within the neaning of Art.
301. Hi s view also was that in sonme cases taxation may have
the effect of placing restrictions on nmovenent of goods and
traffic, and if it has that effect, it cones wthin the
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m schief of Art. 301. 1In the result, his conclusion was
that the inmpugned Act in its pith and substance fell wthin
the ambit of entry 56 of List 11. He also examined the
terns of the Union legislation, Tea Act No. XXIX of 1953,
and cane to the conclusion that the inmpugned Act did not
trespass upon the field of the controlled industry of tea.
H s concl usi on with reference to the ar gunent of
di scrimnation based on Art. 14 was that there was no proof
forthcomng of any real discrimnation between persons and
t hi ngs. Wth these conclusions Deka, J., the third Judge,
entirely agreed. Fromthe judgnment of the High Court the
appel l ants have come up in appeal on certificates granted by
the High Court. The two petitions under Art. 32 of the
Constitution were filed on behalf of two other producers of
t ea. They raise the sanme questions as ari se for
determ nation in the three appeals fromthe decision of the
Assam Hi gh Court. ~ They have all been

819

heard together And will be dealt with by a common judgnent.
M. Chatterjee, on behalf of the appellants, contended that
the inpugned Act inposed fetters on the free flow of trade
and comerce in respect of tea and jute, the two commodities
dealt with by the Act and, A therefore,, contravened the
provisions of Art. 301 of the Constitution; that the
| egislation was /beyond the |egislative competence of the
Assam Legi sl ature and was not authorised by entry 56 in List
Il ; that the tea industry was a controlled industry as
declared by Parlianment and directly came under entry 52 of
List 1 ; that it was a colourable piece of |egislation
which, inits true effect, wasa levy of aduty of excise
which could only be done by the Union Legislature, and
finally, that it contravened Art. 14 of the Constitution

The | earned Attorney Ceneral on behalf of the State of Assam
as also of the Union contended, on the other hand, that
taxation sinpliciter was not within the terms of Art. 301.
Taxation as such is not a restriction within the meaning of
Part XlIIl. It is an attribute of sovereignty, which i's not
justiciable. The power to tax is a peculiar legislative
function with which the courts are not directly concerned
and that, therefore, the freedom contenplated by Art. 301
does not nean freedom fromtaxation and that taxation is not
i ncluded within the connotation of the term " Restriction
" in the context of Part XIIl nmeant |egislation which had
the effect of inmpeding the free flow of goods and traffic by
erection of tariff walls, for exanple, atariff wall, if
erected by a Legislature, may be justiciable, ~but not
legislation sinply inposing a tax for purposes of revenue.
He further contended that Part XI| of the Constitutionis a
sel f-contai ned part dealing with finance etc., even as' Part
XIll is a selfcontained part dealing with trade, ~ comrerce
and intercourse within the territory of India. He enphasis-
ed that the American and Australian decisions are no guide
to the decision of the points in controversy in the ' present
case, as the framework of their respective constitutions was
entirely different fromthe Indian

820

Constitution. Particularly, the Australian Constitution did
not contain anything corresponding to Parts Il and XIl of
our Constitution. According to his contention " freedom
in Part X1l neant freedomfromdiscrimnatory taxation and
freedom fromtrade barriers. The Advocate-Ceneral of the
several States who appeared in this case supported the
Vi ewpoi nt stressed by the | earned Attorney Ceneral

The nost inportant question that falls to be determined in
this batch of cases is whether the inpugned Act infringes
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the provisions of Part XIIlI of the Constitution, wth
particular reference’to Art. 301. Part X Il is headed
"Trade Commerce and Intercourse within the Territory of
I ndi a". Article 301, which is the opening Article in this
Part is in very general terms, which are as under: -

" Subject to the other provisions of this part, trade,
commerce and intercourse throughout the territory of India
shall be free "

It is clear that this Part is not subject to the other
provisions of the Constitution and the generality of the
words used in Art. 301 is cut down only by the provisions of
the other Articles of this Part ending with Art. 307. It
has not been and it could not be contended that the
generality of the expressions used in Art. 301 admt of any
Exceptions or explanations not occurring in this Part
itself, nor has it been contended that trade, commerce and
intercourse are subject to any other fetters. Al parties
are agreed that trade, comrerce and intercourse throughout
the territory of I'ndia have been enmphatically declared by
the Constitution to be free, but there is a wide divergence
of views on the answer to the question " free fromwhat ?"
It has been contended on behal f of the appellants that the
answer to this question must be that trade, comrerce and
i ntercourse throughout India, shall be free from everything
including taxation. “On the other hand, the contention on
behal f of the Union Government and the State CGovernnent s
that the freedom envisaged by Art. 301 does not include
imunity from taxation and that freedom nmeans that there
shall be no trade barriers or tariff

821

wal ls shutting out combdities, traffic and intercourse
bet ween i ndi vidual s, and no shutting in

In order fully to appreciate the inplications of the
provisions of Part XIIl of the Constitution, it is necessary
to bear in mnd the history and background of those
provi si ons. The Constitution Act of 1935 (CGovernnent of
India Act, 26 ('Teo. 5, Ch. 2) which envisaged a federa
constitution for the whole of India, including what was then
Indian India in contradistinction to British India, which
could not be fully inplemented and which al'so introduced
full provincial autonomy enacted s. 297 prohibiting certain
restrictions on internal trade in these terns:-

" 297.-(1) No Provincial Legislature or Governnent shall -
(a) by virtue of the entry in the Provincial Legislative
List relating to trade and comrerce within-the Province, or
the entry in that list relating to the production,” supply,
and distribution of compdities, have power to pass any |aw
or take any executive action prohibiting or restricting the
entry into, or export fromthe Province of goods of any
cl ass or description ; or

(b) by virtue of anything in this Act have power ‘to inpose
any tax, cess, toll or due which, as between goods
manuf actured or produced in the Province and simlar  goods
not so ’manufactured or produced, discrimnates in favour of
the forner, or which, in the case of goods manufactured or
produced outside the Province, discrimnates between goods
manufactured or produced in one locality and similar goods
manuf actured or produced in another locality.

(2) Any law passed in contravention of this section shall
to the extent of the contravention, be invalid.”

It will be noticed that the prohibition contained in the
section quoted above applied only to Provincial Governnents
and Provincial Legislatures with reference to entries in the
Provincial Legislative List relating to trade and conmerce
wi t hin t he Province and to production, supply and
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distribution of comodities. That section dealt with
prohi bi ti ons or

105
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restrictions in respect of inport into or export from a
Provi nce, of goods generally. It also dealt with the power

to inpose taxes etc. and prohibited discrimnation against
goods nanufactured or produced outside a Province or goods
pr oduced in different localities. Part X1l of t he
Constitution has introduced all those prohibitions, not only
in respect of State Legislatures, but of Parlianent also.
In other words, Part XIIl enlarges the scope of the
i nhibitions and | ays down the limts within which the Union
Parliament or a State Legislature nmay |legislate with
reference to trade, comerce and intercourse inter-State,
intrastate and throughout the territory of India.

In this connection it has got-to be renenbered that before
the comencenent of the Constitution about two-thirds of
India was directly wunder British rule and was called
British India and the renaining about one-third was being
directly ruled by the Princes and was known as Native
St at es. There were a large nunber of them with varying
degrees of sovereignty vested in them Those rulers had,
broadly speaking, the trappings of a Sovereign State wth
power to inpose 'taxes and to regulate the flow of trade,
conmerce and intercourse. It is a notorious fact that nany
of them had erected trade barriers seriously inmpeding the
free flow of trade, conrerce and intercourse, not only
shutting out but also shutting in comodities neant for nass
consunpti on. Between the years 1947 and 1950 al nost all the
Indian States entered into engagenents with the Governnent
of India and ultimately nerged their ~individualities into
India as one political unit, with the result that what was
called British India, broadly speaking, becanme, wunder the
Constitution, Part A States, and subject to certain
exceptions not relevant to our purpose, the Native States
becane Part B States. W also know that before the Consti-
tution introduced the categories of Part A States, Part B
States and Part C States (excluding Part D relating to other
territories), Part B States thenselves, before their being
constituted into so many units, contained many snall States,
whi ch formed thenselves into
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Unions of a nunber of States, and had such trade barriers
and custom posts, even inter se. But even- after the merger
the Constitution had to take notice of the existence of
trade barriers and therefore had to nmke transitiona
provisions wth the ultimte objective of abolishing. them
al | . Most of those Native States, big or small, had /their
own taxes, cesses, tolls and other inposts and duties neant
not only for raising revenue, but also as trade barriers and
tariff walls. It was in the background of these facts and
circunmst ances that the Constitution by Art. 301 provided for
the abolition of all those trade barriers and tariff walls:
When for the first time in the history of India the entire
territory within the geographical boundaries of India, mnus
what became Paki stan, was knit into one political unit, it
was necessary to abolish all those trade barriers and custom
posts in the interest of national solidarity, econonmic and
cultural wunity as also of freedomof trade, comrerce and
i ntercourse

It is in the background of these facts and circunstances
that we have to determine the anbit of the freedom
contenplated by Art. 301. That Article envisages freedom of
trade and comrerce with reference to different parts of
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India as al so freedom of novenent of individuals in relation
to their trade and other activities. Hence, Art. 301 has
reference not only to trade and comerce, as ordinarily
understood in conmon parlance, but also in relation to
i ndi vi dual s who have to nmove with their goods and
commodities throughout the Ilength and breadth of the

country. Moverrent of traffic in goods and commpdities as
al so of persons can be by railway or airways, by road or by
i nl and wat erways etc., etc. Carriage of goods and

passengers by railway, by sea or by air or by nationa
waterways is covered by entry 30 of List 1 and taxes on
railway fares and freights and termnal taxes on goods or
passengers carried by railway, sea or air cone under the
purview of entry 89 in the same List. On the other hand,
taxes on goods and passengers carried by road or inland

wat erways cone under entry 56 of List Il (State List). It
wi Il thus be seenthat the Constitution nmakers contenpl ated
t axes
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on goods and passengers to -be inposed by the Parlianment on
journeys- covered by railway or by sea or by air; and by
State Legi slatures on journeys by road or inland waterways.
The power to tax is inherent in sovereignty. The sovereign
State, in some cases the Union, in other cases the State,
has the inherent power to inpose taxes in order to raise
revenue for purposes of State. Such a  sovereign power
ordinarily is not justiciable, sinply because the State in
its legislative departnent has to determine the policy and
i ncidence of taxation. It is the St-ate which determ nes,
through the Legislature, what taxes to inpose, on whom and
to what extent. The judicial departnment of the State is not
expected to deal with such natters, because it is not for
the courts to determne the policy and incidence of
taxation. This power of the State to raise finances for
Covernment purposes has been dealt with by Part XII of the
Constitution, which contains the total prohibition of |evy
or collection of tax, except by authority of law (Art. 265).
This Part also deals with the distribution of revenue

between the Union and the States. It does not /clearly
demarcate the taxing authority as between the Union and the
States and therefore had to indicate in great detail what

taxes shall be levied for the benefit of the Union or for
the benefit of the States and what taxes may be levied and
collected by the Union for the benefit of the States and the
principle according to which those revenues ~have to be
di stributed anmpngst the constituent States of the Union. In
short, Part X I is a self-contained series  of  provisions
relating to the finances of the Union and of the States and
their interrelation and adjustnments (ignoring the provisions
in Chapter 2 of that Part relating to borrowi ng and Chapter
3 relating to property contracts etc.). Like Part Xl Il, Part
XIl also is not expressed to be subject to the other
provisions of the Constitution. Hence, both Parts Xl and
Xl are neant to be self-contained in their respective
fields. It cannot, therefore, be said that the one is
subject. to the other. But it has been argued on behalf of
the appellants that the pro. visions of Art. 304 indicate
that taxation is within
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the purview of the overriding provisions, as they have been
characterised, of Art. 301. But a close exam nation of the
provisions of Art. 304 would show that it is divided into
t wo parts, vi z., (1) dealing with i mposition of
discrimnatory taxes by a State Legislature; and (2)
relating to inposition of reasonable restrictions, thus
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showi ng that inposition of taxes, di scrimnatory or
otherwise, is a class apart frominposition of reasonable
restrictions on freedom of trade, conmerce and intercourse.
The second part of Art. 304 dealing wth inposition of
reasonable restrictions on freedomof trade, conmerce and
intercourse by a State Legislature is on aline wth the
i mposition by Parliament of such restrictions between one
State and another or within any part of the territory of
India in public interest, contained in Art. 302. The
provisions of Art. 303 further make it clear that the giving
O preference to one State over another or discrimnation
bet ween one State and another are clearly within the purview
of Part XIll, that is to say, they are calculated to inpede
the freedom of trade, commerce and intercourse. There is a
prohi bition agai nst Parliament as also agai nst t he
Legislature of a State making any |law giving preference to
one State over another or making or authorising the making
of any discrimnation between one State and another. But
the nost significant words in_ connection wth gi vi ng
preference or making discrimnation as envisaged in Art. 303
are wth reference to " any entry relating to trade and

conmerce in any of the Listsin the Seventh Schedul e", that
is to say, entry 42 in List 1, entry 26 in List Il and entry
33 in List 11l ~Jof the Seventh Schedule. Hence, any

| egi slation wunder those entries which has the effect of
directly interfering with trade, conmerce  and intercourse
being free throughout the territory of India has to be
struck down as infringing the provisions of Art. 301. But
inthis matter al so the Constitution makers had before them
situations of emergency, say for exanple, created by drought
or overflooding resulting in scarcity of- commodities like
foodgrains etc. In such a situation, Parlianent  has been
arned with the power to grant preference to one State over
826

another or to make a discrimnation as between two and nore
States if the Law dealing with such a situation  declares
that it 1is necessary to do soin order to deal wth an
enmer gency like the one referred to above. In this
connection it nmay not be enphasised that Art. 303 has not
been very accurately worded inasnmuch as the non obstante
clause, with which the Article opens, has reference only to
Art. 302, which enmpowers Parliament to inmpose by |aw
restrictions on the freedom of trade, commerce or
intercourse, inter-State or intraState, in public interest.
But the non obstante clause is immediately followed by
reference not only to Parlianent but also to the Legislature
of a State which are armed with the power of giving
preference or making discrimnation as aforesaid in respect
of the entries relating to trade and commerce in any of the
lists in the Seventh Schedule. Here, no reference is nade
to intercourse. But as the present controversy (s not
concerned with the freedom of intercourse, as distinguished
fromthe freedom of trade and conmerce, no nore need be said
about that om ssion.

Learned counsel for the appellants vehenently argued that
the freedom contenplated by Art. 301 Must be construed in

its nost conprehensive sense of freedomfromall kinds of
i mpedi nent s, restraints and trade barriers, i ncl udi ng
freedom from all taxation. |In ny opinion, there is no
warrant for such an extrene position. It has to be

remenbered that trade, commerce and intercourse include
i ndi vidual freedom of novenent of every citizen of India
from State to State, which is also guaranteed by Art.
19(1)(d) of the Constitution. The three terns used in Art.
301 include not only free buying and selling, but also the
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freedom of bargain and contract and transm ssion of informa-
tion relating to such bargains and contracts as also
transport of goods and commodities for the purposes of

production, distribution and consunption in all their
aspects, that 1is to say, transportation by land, air or
wat er . They nust al so i nclude conmerce not only in goods

and comodities, but also transportation of men and aninals
by all neans of transportation. Commerce would thus include
deal i ngs over the tel egraph

827

tel ephone or wirel ess and every kind of contract relating to
sal e, purchase, exchange etc. of goods and conmmoditi es.
Viewed in this all conprehensive sense taxation on trade,
conmmerce and intercourse would have many ram fications and
woul d cover alnpst theentire field of public taxation, both
in the Union and in the State Lists. It is alnost inpossible
to think that the makers of the Constitution intended to
make trade, commerce and intercourse free fromtaxation in
that ' conprehensive sense. |If that were so, all laws of
taxation relating to sale and purchase of goods on carriage
of goods-and conmodities, nen and animals, fromone place to
another, both inter-State and intraState, would cone wthin
the purview of Art. 301 and the proviso to Art. 304 (b)
woul d make it necessary that all Bills or Amendnents of pre-
exi sting laws shall have to go through the gamut prescribed
by that proviso. That will be putting too great an inpedi-
ment to the power of taxation vested in the States and
reduce the St at es’ linmted sover ei gnty under t he
Constitution to a nere fiction. ~ That extrene position has,
therefore, to be rejected as unsound.

In this connection, it is also pertinent to bear. in mnd
that all taxation is not necessarily an inpedinent or a
restraint in the matter of trade, conmmerce and intercourse
Instead of being such inpedinents or restraints, they may,
on the other hand, provide the wherewithal; to inprove
di fferent kinds of nmeans of transport, for exanple, in cane
growing areas, unless there are good roads, facility for
transport of sugarcane from sugarcane fields to sugar’ mlls
may be wholly lacking or insufficient. |In order to nake new
roads as also to inprove old ones, cess on-the grower of
cane or others interested in the transport of this comodity
has to be inmposed, and has been known in sonme parts of India
to have been inposed at a certain rate per maund or ton of

sugar cane transport ed to sugar factories. Such an
imposition is a tax on transport of sugarcane from one place
to another, either intrastate or inter-State. It is the tax

thus realised that makes it feasible for opening new neans
of
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conmuni cation or for inproving old ones. It cannot,
therefore, be said that taxation in every case nust nmean an
i mpedi ment or restraint against free flow of trade and
conmer ce. Simlarly, for the facility of passengers and
goods by notor transport or by railway, a surcharge on usual
fares or freights is levied, or may be levied in future.
But for such a surcharge, inmprovenent in the nmeans of
comuni cation nmay not be available at all. Hence, in ny
opinion, it is not correct to characterise a tax on nmovemnent
of goods or passengers as necessarily connoti ng an
i npediment, or a restraint, inthe matter of trade and
conmer ce. That is another good reason in support of the
conclusion that taxation is not ordinarily included wthin
the ternms of Art. 301 of the Constitution.

In ny opinion, another very cogent reason for holding that
taxation sinpliciter is not within the terns of Art. 301 of
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the Constitution is that the very connotation of taxation is
the power of the State to raise noney for public purposes by
conpel i ng the paynent by persons, both natural and
juristic, of nonies earned or possessed by them by virtue
of the facilities and protection afforded by the State.
Stich burdens or inposts, either direct or indirect, are in
the ultimate analysis neant as a contribution by the
citizens or persons residing in the State or dealing wth
the citizens of the State, for the support of the Govern-
ment, with particular reference to their respective
abilities to make such contributions. Thus public purpose
is inplicit in every taxation, as such. There. fore, when
Part XIIl of the Constitution speaks of inposition of
reasonable restrictions in public interest, it could not
have intended to include taxation within the generic term "
reasonable restrictions *. This Court has laid it down in
the case of Ranjilal v. Income Tax O ficer, Mhindargarh (1)
that inposition and collection of taxes by authority of |aw
envi saged by Art. 265 is outside the scope of the expression

" deprivation of property " in Art. 31(1) of t he
Consti tution. Reasonabl e restrictions as used in Part |11
or Part Xl Il of the Constitution would in nost cases be | ess
(1) [1951] S.C R 127, 136.
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than total deprivation of property rights. Hence, Part XlI
dealing with finance etc. as already indicated, has been
treated as a Part dealing with the sovereign power of the
State to inpose  taxes, which nmust always nean inposing
burdens on citizens and others, in public interest. If a
law is passed by, the Legislature inposinga tax which in
its true nature and effect is nmeant to inpose an i npedi nment
to the free flow of trade, commerce and intercourse, for
exanple, by inposing a high tariff wall, or by preventing
imports into or exports out of a State, such a law is
outside the significance of taxation, as such, but assunes
the character of a trade barrier which it was the intention

of the Constitution nmakers to abolish by Part XIlI. The
obj ections agai nst the contention that taxation was included
within the prohibition contained.in Part XIIl may thus be

sunmari sed: (1) Taxation, as such, always inplies that it is
in public interest. Hence, it would be outside  particular
restrictions, which may be characterised by the courts as
reasonable and in public interest. (2) The power is~ vested
in a sovereign State to carry on Gover nient . Qur
Constitution has laid the foundations of a welfare “State,
whi ch neans very much expandi ng the scope of the activities
of Governnment and administration, thus making it necessary
for the State to i npose taxes on a much larger scale and in
much wi der fields. The legislative entries in the /three
Lists referred to above enpowering the Union Government and
the State Governnents to inpose certain taxations with refe-
rence to novenent of goods and passengers woul d be rendered
ineffective, if not otiose, if it were held that taxation
simpliciter is wthin the terms of Art. 301. (3) |If _the
argunent on behalf of the appellants were accepted, nany
taxes, for exanple, sales tax by the Union and by the
States, would have to go through the ganut prescribed in
Arts. 303 and 304, thus very nmuch detracting from the
limted sovereignty of the States, as envisaged by the
Constitution. (4) Laws relating to taxation, which is

essentially a legislative function of the State, will becone
justiciable and every 106
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time a taxation law is challenged as unconstitutional, the

State wll have to satisfy the courts a course which wll
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seriously affect the division of powers on which nodern

constitutions, including ours, are based. (5) Taxation
on novenent of goods and passengers is not necessarily an
i mpedi ment .

That conclusion leads to a discussion of the other extrene
position that taxation is wholly out of the purview of Art.
301. That extrene position is equally untenable in view of
the fact that Art. 304 contains, and Art. 306, before it was
repealed in 1956, contained, reference to taxation for
certain purposes nentioned in those Articles. But Art. 306,
whi ch now stands repeal ed, contained references to tax or
duty on the inmport of goods into one State from another or
on the exports of goods fromone State to another. Such
i mposts were really in the nature of inpedinments to the free
flow of goods and comodities on account of cust ons
barriers, which it was the intention of Art. 301 to abolish.
Simlarly, Art. 304 while recognising the power of a State
Legi slature to tax goods inported inter-State, insists that
a simlar tax is inmposed on goods manufactured or produced
within ‘the State. The Article thus brings out the clear
di stinction between taxation as such for the purpose of
revenue and taxation for purposes of making discrimnation
or giving preference, both of which are treated by the
Constitution as inpedinents to free trade and comerce. In
ot her words, so long as the inpost was not in the nature of
an inpedinment to the free flow of goods and commodities
bet ween one State and another, including in-this expression
Union territories also, its legality was not subject to an
attack based on the provisions of Part Xl II.  But that does
not nean that State Legislatures derive their power of
taxation by virtue of what is contained in “Art. 304.
Article 304 only left intact such power of  taxation, but
contained the inhibition that such taxes shall ' not be
permitted to have the effect of inpeding the free flow

of goods and conmoditi es.

Article 301, with which Part XIll conmences, contains the
crucial words " shall be free and provides
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the Kkey to the solution of the problens posed by the whole
Part. The freedom declared by this Article is not an
absol ute freedom from all [|egislation. As al r eady

indicated, the several entries in the three Lists would
suggest that both Parlianment and State Legislatures have
been given the power to legislate in respect ~of trade,
conmerce and intercourse, but it is equally  clear that
| egi sl ation shoul d not have the effect of putting
i npediments in the way of free flow of trade and comerce

In my opinion, it is wequally clear that (the freedom
envi saged by the Article is not an absolute freedom fromthe
i ncidence of taxation in respect of trade, conmmerce and
intercourse, as shown by entries 89 and 92 A in  List 1

entries 52, 54 and 56 to 60 in List Il and entry 35 in List

111. Al these entries in terns speak of taxation in
relation to different aspects of trade, commerce and
i ntercourse. The Union and State Legislature, therefore,

have the power to | egislate by way of taxation in respect of
trade, comerce and intercourse, so as not to erect trade
barriers, tariff walls or inmposts, which have a deleterious
effect on the free flow of trade, comrerce and intercourse.
That freedom has further been circunscribed by the power
vested in Parlianment or in the Legislature of a State to
i npose restrictions in the public interest. Parlianment has
further been authorised to legislate in the way of giving
preference or meking discrimnation in certain strictly
[imted circunstances indicated inel. (2) of Art. 303.
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Thus, on a fair construction of the provisions of Part XlII
the follow ng propositions energe: (1) trade, comrerce, and
intercourse throughout the territory of India are not
absolutely free, but are subject to certain powers of
| egislation by Parlianent or the Legislature of a State; (2)
the freedom decl ared by Art. 301 does not nean freedom from
taxation sinpliciter, but does nean freedom from taxation
which has the effect of directly inpeding the free flow of
trade, comerce and intercourse; (3) the freedom envisaged
in Art. 301 is subject to non-discrinmnatory restrictions
i mpposed by Parliament in public interest (Art. 302); (4)
even discrimnatory or preferential I|egisla-
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tion may be nmade by Parlianment for the purpose of dealing
with an enmergency like a scarcity of goods in any part of
India (Art. 303(2)); (5) reasonable restrictions may be
i nposed by the Legislature of a State in the public interest
(Art. ~304(b)); (6) non-discrimnatory taxes may be inposed
by the Legislature of a State on goods inported from anot her
State or other States, if sinilar taxes are inmposed on goods
produced or manufactured in that State (Art. 304(a)); and
lastly (7) restrictions inposed by existing | aws have been
continued, except in so far as the President may by order
ot herwi se direct (Art. 305).

After having discussed the argunents for and against the
proposition that Art. 301 includes withinits Ilarge sweep
taxation sinpliciter, | now proceed to discuss the ternms of
the inpugned Act in order to find out whether in the 1ight
of the discussion above, any of “its provisions are liable to
be struck down as unconstitutional, because they infringe
Art. 301, as contended on behalf of the appellants. The
Act, as the preanble shows, is intended to " inpose a tax on
certain goods carried by road or inland waterways Dealer "
has been defined in s. 2(4) as under: -

"Deal er’ means a person who owns jute in bales before it is
carried by motor vehicle, cart, trolley, boat, animal and
human agency or any other neans except railways or airways
and includes his agent."

Producer has been defined by cl.’ (12) of s. 2 as fol lows:-

" "Producer’ means a producer of tea and includes the person
in charge of the garden where tea is produced "

Section 3, which is the charging section, provides that
manufactured tea in chests carried by notor vehicle, etc:,
except railways and airways, shall be liable to atax at a
certain rate per pound of such tea and that this tax  shal

be realised fromthe producer. It also provides that jute
carried in bales by notor vehicle, etc., except railways and
airways, shall be liable to atax at a certain rate per

maund on such jute, which shall be realised fromthe deal er
It is not necessary
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to set out the rate of taxes aforesaid, because ’'no argunent
was advanced to the effect that they were oppressive or
excessi ve. The tax on manufactured tea in chests is to_ be
paid by the producer, which termincludes the person in
charge of the garden where tea is produced. This provision
has occasi oned the argunent that it is an excise duty in the
garb of a tax and will be dealt with later in the course of
this judgment. The tax on jute carried in bales is made
realisable fromthe deal er which neans a person who owns the
jute in bales. Section 6 lays down the taxing authorities.
Section 7 requires every producer and dealer to furnish
returns of such tea or such jute as have been nmade liable to
tax under s. 3, as aforesaid. Section 8 nakes provision for
licensing of balers, which means persons who own or possess
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a pressing nmachine for the conpression of jute into bales.
Section 9 lays down the procedure of assessnent and s. 10
the procedure for cancellation of assessnent in certain cir-
cunst ances. Section 11 lays down the procedure for
assessment in such cases as have escaped assessnment or there
has been an evasion of the tax. It is not necessary to
refer to the other provisions of the Act, because they are
not relevant to the argunments advanced at the Bar. It wll
be seen fromthe bare sunmary of the relevant provisions of
the statute that it is a taxing statute sinpliciter w thout
the |east suggestion even of any attenpt at discrimnation
agai nst deal ers and producers outside the State of Assam or
of preference in favour of those inside the State. On the
face of it, therefore, the Act does not suffer fromany of
the vices against which Part XIIl of the Constitution was
i ntended. It has not been suggested that the Act inposes a
heavy burden on the dealer or-the producer as the case my
be. On the terns of the Statute, it cannot be said that it
is intended to put obstacles or inpedinents in the way of
free flow of traffic in respect of jute and tea. On the
face of it, it would not be inthe interest of the State of
Assam to put any such inpediments, because Assamis a |arge
producer of those conmmdities and the market for those
comodities is mainly in Calcutta.
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In those | circunstances, it is difficult, i f not
i mpossible, to come to the conclusion that the Act cones
within the purview of Art. 301 of the Constitution. |If that
is so, no further consideration arising out of the other
provisions of Part Xl of the Constitution calls for any
deci si on.

Havi ng thus di sposed of the main ground of ~attack against
the constitutionality of the Act based on Art. 301 of the
Constitution, it 1is necessary to advert to the other
contentions raised on behal f of 'the appellants. It has been
contended that the Act is beyond the |egislative conpetence
of the Assam Legislature. W have, therefore, to address
ourselves to the question whether or not it is covered by
any of the entries in List 11 of - the Seventh Schedule.
Entry 56, in its very terms, " Taxes on goods and passengers
carried by rail or in inland waterways ", conpletely covers
the inmpugned Act. There is no occasion in this case to take
recourse to the doctrine of pith and substance, inasmuch as
the Act is a sinple piece of taxing statute neant to - tax
transport of goods, in this case jute and tea, by road or on
inland waterways. In ny opinion, it is a very sinple case
of taxation conpletely covered by entry 56, but the argunent
against the conpetence of the Assam Legi sl ature has. been
sought to be supported by the subsidiary contention that
though in formit is a tax on the transport of goods /'within
the terms of entry 56, in substance it is an inposition of
excise duty within the neaning of entry 84 in List 1 of the
Seventh Schedul e, but, in my opinion, there is no substance
in this contention for the sinple reason that so |ong as
jute or tea is not sought to be transported fromone place
to another, within the State or outside the State, no tax is
sought to be levied by the Act. It is only when those goods
are put on a notor truck or a boat or a steaner or other
nodes of transport contenplated by the Act, that the occa-
sion for the paynment of tax arises. A simlar argument was
advanced in the case of The Tata Iron & Steel Co. Ltd. .
The State of Bihar (2), and Das, C. J., delivering the
majority judgnment of the Court, disposed of the argunent
that the tax in that case was not

(2) [1958] S.C.R 1355.
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on sale of goods, but was, in substance, a duty of excise,
in these terns:

" This argunent, however, overlooks the fact that under el
(ii) the producer or manufacturer becane liable to pay the
tax not because he produced or manufactured the goods, but
because he sold the goods. In other words the tax was laid
on the producer or manufacturer only qua seller and not qua
manuf acturer or producer as pointed out in Boddu Paidanna’s
case (1942) F.C. R 290. 1In the words of their Lordships of
the Judicial Conmittee in Governor Ceneral v. Province of

Madras, 72 1.A 91 at p. 103, ' a duty of excise is
primarily a duty levied on a nmanufacturer or producer in
respect of the comodity manufactured or produced. It is a

tax on goods not on sales or the proceeds of sale of goods’.
If the goods produced or. . manufactured in Bihar wer e
destroyed by fire before sale the manufacturer or producer
woul d not have been liable to pay any tax under s. 4(1) read
with 's.  2(g), second proviso. As Gwer, C. J., said in
Boddu Pai danna’ s case, supra, at p. 102, the manufacturer or
producer would be liable, if at all, to a sal es-tax because
he sells and not because he manufactures or produces; and he
would be free fromliability if he chose to give away
everything which cane fromhis factory’." (See p. 1369 of
the Report). The observations quoted above conpl etely cover
the present controversy. The Legislature has chosen the
dealer or the producer as the convenient agency for
collection of the tax inposed by s. 3, but the occasion for
the inposition of ‘the tax isnot the production or the
dealing, but the transport- of those goods. It rmust,
therefore, be held that the Act does what it sets out to do,
nanely to inpose a tax on goods carried by road or on inland
wat er ways.

Another line of argunent directed to the same end, nanely,
of attacking the conmpetence of the Assam Legislature was
that it inmpinged on the provisions of the Tea Act, XXl X of

1953. It was argued that the tea industry was a controlled
one wthin the conpetence the Union Legislature. The Tea
Act declared that it was expedient-in the public interest
that the
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Uni on shoul d take the tea industry under its control. Wth

a viewto controlling the industry in public interest the
Act established the Tea Board (s. 4) whose function it was,
inter alia, to regulate the production and extent of
cultivation of tea, of inproving the quality of tea, of

pronoti ng co-operative effort anong growers and
manuf acturers of tea, etc., etc. (s. 10). Wth the
objectives aforesaid, Chapter Ill |lays down provisions for

the control over the extension of tea cultivation and
Chapter |1V deals with provisions for control over ‘the export
of tea and tea seed. Chapter V lays down provisions for the
i mposition of duty of customs on export of tea outside India
and the proceeds of the cess thus |levied have to be credited
to the Consolidated Fund of India. CQut of that Fund, called
the Tea Fund, the expenses of the establishment created by
the Tea Act have to be met. The rest of the provisions of
the Act are neant to inplenment the main provisions of the

Act . There-are no provisions of the Tea Act which can be
said to come into conflict with the provisions of the
i mpugned Act. In our opinion, therefore, this ground of

attack al so fails.

A third line of argunent against the constitutionality of
the Act was that it is extra-territorial in its operation in
so far as it purports to tax producers and deal ers who may
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not be residents of the State of Assam This argunment has
been advanced in the interest of the appellants and
petitioners fromWst Bengal, who have to carry their goods
by road or on waterways passing through the territory of
Assam fromone part of West Bengal to another. So far as
this group of cases is concerned, the main grievance of the
appel lants is that no doubt their goods have to pass through
a portion of the territory of Assam but the goods have been
produced, packed and transported as nerchandise from one
part of West Bengal to another part of the same State. It
is not denied that there is some real and substantial nexus
to support the taxing statute, but it is contended that
relatively to the whole journey to be covered by the
ner chandi se, the portion of the territory of Assam covered
in
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that journey is very small. But in judging the validity of
a legislation with reference to the contention based on
extra-territoriality it 1is not relevant to consider the
guestion of the proportion between the extent of territoria
nexus to the whole Ilength of the journey. If goods
belonging to or carried by the appellants traverse any of
the territory of Assamthe taxation cannot be successfully
assailed on this ground, once it is held that it was wthin
the legislative conpetence of the Legislature inposing the
tax in question. See in this connection the observations of
this Court in The Tata Iron and Steel Co. Ltd. v. The State
of Bihar (1) at pp. 1369 to 1371, where Das, C. J., speaking
for the majority of the Court, has exami ned the theory of
nexus with reference to a | arge body of case-law bearing on

the question. | respectfully adopt that |ine of  reasoning
and hold that the Act does not suffer from the vice of
extra-territoriality. 1t is true that the incidence of the

taxation may fall upon per.sons not ordinarily residing in
the State of Assam or upon goods not produced in Assam but,
in this connection, it is enough to point out that what has
been sai d above in respect of the tax being in the nature of
a duty of excise applies which equal force to thi's part of
the argunent also. The tax is leviable fromsuch goods as
traverse in their journey any part of the territory of
Assam not because the owners or the producers are residents
of Assam but because the waterway or the roadway situate in
the territory of Assam has been utilised for a portion of
the journey. It is clear, therefore, that there is no
infirmty attaching to the Act on the ground that it is
extra-territorial in its operation

It only remains to consider the last ground of attack

nanely, that the Act is discrimnatory in character and thus

infringes Art. 14 of the Constitution. |In this  connection
it has been argued that only tea in chests and jute in bales
have been selected for taxation, |eaving the same

comodities in other hands or in other forms, or in other
recept acl es
(1) [1958] S.C.R 1353.
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free fromthe incidence of the taxation in question. The
Legi sl ature has chosen to tax the transport over land or
over waterways of those commodities, in chests or in bales,
apparently because those are the nbst convenient and usually
enpl oyed nethods of packing for carriage of those goods to
| ong di stances. Hence, it is not a case of choosing for the
purposes of taxation one class of goods in preference to
anot her class of the sanme variety. The Legislature was out
to tax the transport of those comvpdities and nust be
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presuned to have sel ected the nbst convenient way of doing
it. 1t has not been suggested that any |arge anount of such
commodities is transported over |long distances, otherw se
than in chests or bales. Furthernore, if the Legislature
has to tax something, it is not bound to tax that thing in
all its forms and varieties. It may pick and choose with a
view to raising such anmobunt of revenue as it sets out to do.
It is not for the courts to say that there were other ways
of doing the thing or that all forms and varities should
have been brought under the scope of the taxation. It is
open to the Legislature to inpose a tax in a formand in a
way which it deens nmpbst convenient for the purposes of
col l ection and cal cul atiion of the tax.

As all the grounds of attack raised against the con-
stitutionality of the Act fail, the appeals and the
petitions, in my opinion, should be dismssed with costs.

I  have deliberately refrained frommaking references to or
relying upon decisions fromother countries like the U S.
A. or Australia, because the cases decided in t hose
countries ~cannot be any guide for the solution of the
problens raised in this case inasnmuch as the framework of
the Constitution in those countries is not in pari materia

with ours. Any precedents deciding cases on t he
construction of statutes, which are worded differently from
ours, cannot, in ny opinion, be a safe guide for the

deci si on of controversies raised “in terms of our
Constitution.

| regret to have to differ fromthe najority of the Court,
but mnmy only justification for taking a different view is
that ny reading of Part X Il of the
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Constitution does not justify the inference that ' taxation
sinpliciter is wthin the terms of Art. 301 of ‘the Con-

stitution.
GAJENDRAGADKAR  J.-The vexed  question posed by t he
construction of the provisions ~of Part X Il O A the

Constitution which has been incidentally discussed in sone
reported decisions of this Court falls to be Ga ‘consi dered
in the present group of cases. This group consists of three
appeal s brought to this Court with a certificate issued by
the Assam Hi gh Court under Art. 132 and two petitions filed
under Art. 32. The three appellants are tea conpanies, two
of which (G vil Appeal No. 126 of 1958 and Civil Appeal No.
128 of 1958) carry on their trade of growing tea in-  the
District of Sibsagar in Assamwhile the third (G vil ~Appea
No. 127 of 1958) carries on its trade in Jalpaiguri in Wst
Bengal . Al the three conpanies which would be described
hereafter as the appellants carry their tea to Calcutta in
order that it nay be sold in the Calcutta market for/ hone
consunption or export outside India. Tea produced in
Jal paiguri has also to pass through a few nmiles of territory
in the State of Assam while the tea produced in Assam has
to go all the way through Assamto reach Calcutta. It
appears that a very small pro-portion of tea produced and
manuf actured in Assamfinds a market in Assamitself; bulk
of it finds its customin the nmarket at Cal cutta. Besi des
the tea which is carried by rail a substantial quantity has
to go by road or by inland waterways and as such it becones
liable to pay the tax |eviable under the Assam Taxation (on
goods carried by Roads or Inland Waterways) Act, 1954 (Act
X1l of 1954) (hereafter called the Act). The Act has been
passed by the Assam Legislature in order to provide for the
levy of a tax on certain goods carried by road or inland
waterways in the State of Assamand it has received the
assent of the Governor on April 9,1954. On behalf of the
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State of Assam which wll be described hereafter as
respondent, its officers required the appellants to conply
with the several requirenments inposed by the Act, and nmde
tax
840

demands on themin respect of the tea carried by them The
tax thus denanded was paid by the appellants under protest,
and soon thereafter petitions were filed in the Assam Hi gh
Court under Art. 226 challenging the validity of the Act as
well as the tax demands made by the officers of the
respondent. By J. their respective petitions the appellants
prayed that a wit of nmandanus should issue directing the
respondent and its officers to forbear fromgiving effect to
the provisions of the Act and fromotherwise enforcing it
agai nst the appellants. The petitioners also cl ai med
alternatively a wit of prohibition or any other appropriate
wit restraining the respondent and its officers from
enforcing the Act against the appellants. That is how the
validity of “the Act cane before the Assam H gh Court for
judicial scrutiny.

The appellants challenged the vires of the Act on severa

grounds. The principal ground, however, was that the Act
had violated the provisions of Art. 301 of the Constitution

and since it didnot conply with the provisions of Art.
304(b) it was ultra vires. 1t was also urged that tea was a
control l ed industry under the provisions of Act 29 of 1953,
and so it was the Union Governnent alone which was conpetent
to regulate the manufacture, production, distribution or
transport of the said conmodity ; that being so the Assam
Legi sl ature was not conpetent to pass the Act. The validity
of the Act was further challenged on the, -ground that,
though the Act purported to have been passed under Entry 56
of List 11, in substance and in reality it was a duty of
excise and as such it could be enacted only under Entry 84
of List 1. According to the appellants the Act al so suffered
fromthe vice that it was violative of the fundanental right
of equality before the | aw guaranteed by Art. 14.

The correctness of these contentions was di sputed by the

respondent. It urged that the Act was perfectly within the
conpetence of the Assam Legi sl ature under Entry 56 of List
Il and that the provisions of Part X Il were wholly

inapplicable to it. The respondent further pleaded that
Art. 14 had not been violated and that there was no
substance in the
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argunent that as controlled industry it is only the Union
CGovernment which could deal with it or that in reality the
Act bad inmposed a duty of excise.

The petitions filed by the appellants were  heard by a
Speci al Bench of the Assam High Court. Al the pleas raised
by the appellants were rejected by Sarjoo Prasad, "C. J. and
Ram Labhaya, J., who delivered,, separate but concurring
judgrments. The appellants’ then applied for and obtained a
certificate fromthe H gh Court under Art. 132 ; that is how
the three appeals have cone to this Court, and they raise
for our decision all the points which were argued before the
H gh Court. Naturally the principal contention which has
been ur ged before us at Ilength centres round the
applicability of Part X 11

The two petitions filed under Art. 32 raise substantially
the same question. The petitioners are tea conpanies which
carry on the trade of growing and nanufacturing tea in
Jal paiguri in Wst Bengal. The respondent has attenpted to
subject the petitioners to the provisions of the Act, and
the petitioners have challenged the authority of t he
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respondent to |levy a tax against themunder the Act on the
ground that the Act is ultra vires. Since the principa
guestion raised in these appeals appeared to be of
consi derable inportance in which other States may also be
interested we directed that notice should be issued to the
Attorney-General of India and the Advocates-General in al
the States of India. Accordingly the Attorney. Gener a
appeared before us and the States of Bihar, Madras, Punjab
Raj ast han and Utar Pradesh have al so been heard.

The challenge to the vires of the Act on the ground that it
contravenes Art. 301 necessarily raises the question about
the construction of the relevant provisions in the said
Part. Art. 301 with which Part XIIl begins provides that "
subject to the other provisions of this Part trade, comrerce
and intercourse through. out the territory of India shall be
free ". The appellants contend that this provision inposes a
[imtation on the legislative power of t he State
Legi sl atures as well as the Parlianment, and the vires of the
Act will
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have to be judged on that basis. The words used in Art. 301
are wde and unanbiguous and it would be unreasonable to
exclude fromtheir ambit ataxing |aw which restricts trade,
conmmerce or intercourse either directly or indirectly. On
the other band, the respondent the Attorney-Ceneral, and the
ot her States have wurged that taxing |aws st and by
thensel ves; 'they are governed by the provisions of Part Xl
and no provision of Part XlIl can be extended to them In
the alternative it has been suggested that the provisions of
Part Xl Il should be applied only to such |egislative entries
in the Seventh Schedul e which deal with trade, comrerce and
i ntercourse. This alternative argurment would bring wthin
the purview of Part Xl Il Entry 42 inList 1 which refers to
interState trade and commerce, Entry 26 in List |1 which
deals with trade and comrerce, within the State subject to
the provisions of Entry 33 in List 111, and Entry 33 in List
11 which deals wth trade (and conmerce as therein
specified. The argunments thus presented by both the parties
appear prima facie to be logical and can claimthe nerit of
attractive sinmplicity. The question which we have to decide
is which of the contentions correctly represents the true
position in |aw Does truth lie in one or the ~other
contention raised by the parties, or does it |I|ie mdway
bet ween those contentions ? This problemhas to be resolved
primarily by adopting a fair and reasonable construction of
the relevant Articles in Part XlII; but before we attenpt
that task it would be relevant to deal with some genera
consi der ati ons.

Let wus first recall the political and constitutiona
background of Part XIIl. It is a matter of comon know edge
that, before the Constitution was adopted, nearly two-thirds
of the territory of India was subject to British Rule and
was then known as British India, while the renmaining part of
the territory of India was governed by Indian Princes and it
consi sted of several Indian States. A |large nunber of these
States clained sovereign rights wthin the Ilimtations
i nposed by the paranmount power in that behal f, and they pur-
ported to exercise their |egislative power of inposing
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taxes in respect of trade and conmerce which inevitably |ed
to the erection of custons barriers between thenselves and
the rest of India. In the matter of such barriers British
India was governed by the provisions of s. 297 of the
Constitution Act, 1935. To the provisions of this section
we wll have occasion later to refer during the course of
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this judgrment. Thus, prior to 1950 the flow of trade and
conmer ce was i npeded at several points which constituted the
boundaries of Indian States. After India attained politica
freedomin 1947 and before the Constitution was adopted the
historical process of the nerger and integration of the
several Indian States wth the rest of the country was
speedi |l y acconplished with the result that when the
Constitution was first passed the territories of India
consi sted of Part A States which broadly stated represented
the Provinces in British India, and Part B States which were
made up of Indian States. This nerger or integration of
Indian States with the Union of India was preceded by the
nerger and consolidation of sone of the States interse
between thenselves. It is with the know edge of the trade
barriers which had been raised by the Indian States in
exercise of their |egislative powers that the Constitution-
makers framed the Articles in Part Xi1l. The main object of
Art. 301 obviously was to allowthe free flow of the stream
of trade, commerce and intercourse throughout the territory
of I ndi a.

In drafting the relevant Articles of Part XIIl the makers of
the Constitution were fully conscious that economic wunity
was absolutely essential for the stability and progress of
the f eder al policy ~which had been adopted by the
Constitution for the governance of the country. Politica
freedom which had been won, and political unity which had
been acconplished by the Constitution, had to be sustained
and strengthened by the bond of economic wunity. It was
realised that in course of tinme-different political parties
believing in different economc theories or ideologies nmay
cone in power in the several constituent units of the Union
and that may conceivably give rise to local and
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regional pulls and pressures in econom c nmatters. Local or
regi onal fears or apprehensions raised by |ocal or regiona
problems nmay persuade the State Legislatures to adopt
renmedi al neasures intended solely for the protection of
regional interests wthout due regard to their effect on the
econony of the nation as a whole. ~ The object of Part Xl
was to avoid such a possibility. Free novenent and exchange
of goods throughout the territory of India is essential for
the econony of the nation and for sustaining and inproving
living standards of the country. The provision contained in
Art. 301 guaranteeing the freedomof trade, comerce  and
intercourse is not a declaration of a nere platitude, or the
expression of a pious hope of a declaratory character; it is
not also a mere statenent of a directive principle of State
policy ; it enbodies and enshrines a principle of paranpunt
i nportance that the economic unity of the country wll
provide the nmmin sustaining force for the stability and
progress of the political and cultural unity of the country.
In appreciating the significance of these general | consi-
derations we may profitably refer to the observati ons made

by Cardozo, J., in CAF Seelig, Inc. v. Charles H
Bal dwin(1l) while he was dealing with the comerce clause
cont ai ned in At. 1, s. 8, cl. 3 of the Anerican
Constitution. " This part of the Constitution ", observed
Cardozo J., " was framed under the dominion of a politica
phi | osophy | ess parochial in range. It was franmed upon the

theory that the peoples of the several states nust sink or
swim together and that inthe long run prosperity and
sal vation are in union and not division ".
There is another general consideration which has been
pressed before us by the | earned Attorney-Ceneral and the
States to which reference nmust be made. It is argued that
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in determning the scope and reach of the freedom enbodied
in Art. 301 we should bear in nmnd the fact that to the
extent to which the frontiers of this freedomare w dened to
that extent is the legislative power of the States curtailed

or limted. The Legi slatures of the States have plenary
powers to

(1) 294 U.s. 511, 523; 79 L. Ed. 1033, 1038.
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legislate in respect of topics covered by the |egislative
entries in Parts Il and Ill. If the words used in Art. 301
receive the wdest interpretation as contended by the
appel I ant s it woul d . obviously nean that the State

Legislatures would not  be able to legislate on severa
entries in the said Lists without adopting the procedure
prescribed by Art. 304(b). In fact it would be unreasonabl e
to inmpose such a linmtation on the |egislative power of the
State Legislatures and thereby affect their freedom of
action. VWil st appreciating, this argunent it nmay be
pertinent to observe that what appears as a curtail ment of,
or limtation on, the powers of the State Legislatures
prescribed by Art. 304(b) day, fromthe point of view of
nati onal econorny, be characterised as a safeguard
deliberately evolved to protect the economic unity of the
country ; even so it may be assuned that in interpreting the
provisions of Art., 301 and determ ning the scope and effect
of Part XlIl we should bear in nmnd  the effect of our
decision on the legislative power of the States and al so of
Par | i ament .

Having thus referred to some general considerations let us
now proceed to examne the question as to whether tax |aws
are wholly outside the purview of Part XIIl. In support of
the argunment that Part Xl Il does not apply to tax |laws the
| earned Attorney-General has enphasised the fact ‘that the
power to levy a tax is an essential _part of sovereignty
itself, and he has suggested that this power is not subject
to judicial review and never has been held to be ' so. In
this connection he has invited our attention to the observa-
tions made in Cooley's " Constitutional Limtations " on the
power of taxation. 'The power to inpose taxes ", says the
author, " is one so unlinited in force and so searching in
extent, that the courts scarcely venture to declare that it
is subject to any restriction whatever, except such as rest
in the discretion of the authority which exercises it " (1).
The author then has cited the observations of Marshall, C
J., in MClloch v. Maryland (2) where the |[|earned  Chief
Justice has

(1) Cooley’s " Constitutional Limtations ", Vol. 2, 8th

Ed., p. 986.
(2) 4 \Weat. 316, 428: 4 L. Ed. 579, 607.
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stated that " the power of taxing the people and their
property is essential to the very existence of t he

government, and may be legitimately exercised on the objects
to which it is applicable to the utnpbst extent to which the
government nmay choose to carry it. The only security
agai nst the abuse of this power is found in the structure of
the government itself ". Basing hinself on this character
of the taxing power of the State the |earned Attorney-
CGeneral has asked us to hold that Part XIIlI can have no
application to any statute inposing a tax. In our opinion
this contention is not wellfounded. The statement of the
 aw on which reliance has been placed is itself expressed to
be subject to the relevant provisions of the Constitution;
for instance, the same author has observed " It 1is also
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believed that that provision in the Constitution of the
United States which declares that the citizens of each state
shall be entitled to all the privileges and immnities of
the citizens of the several states will preclude any state
from inmposing upon the property which citizens of other
states my own, or the business which they may carry on
within its limts, any higher burdens by way of taxation
than are i nmposed upon correspondi ng property or business of
its own citizens" (p. 1016). Putting the sane propositions
in terms of our Constitution it cannot be suggested that the
power of taxation can, for instance, violate the wequality
before the |law guaranteed by Art. 14 of the Constitution

Therefore the true position appears to be that, though the
power of levying tax is essential for the very existence of
the governnment, its exercise must inevitably be controlled

by the constitutional provisions nade in that behalf. It
cannot be said that the power of taxation per se is outside
the purview of any constitutional limtations.

It is /true that in Ramilal  v. Incone-tax Oficer

Mohi ndargarh (1) it has been held that " since there is a
special —provision in Art. 265 of the Constitution that no
tax shall be levied or collected except by authority of |aw,
el. (1) of Art. 31 nust be regarded as concerned wth
deprivation of property otherw se than by the

(1) [1051] S.C. R /127.
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imposition or collection of tax, and inasmuch as the right
conferred by Art. 265 is not a right conferred by Part 111
of the Constitution, it could not be enforced under Art.
32". It is clear that the effect of this decision is no
nore than this that the protection against the inmposition
and collection of taxes, save by the authority of |aw,
directly comes wunder Art. 265 and cannot be said to be
covered by cl. (1) of Art. 31. It would be unsafe to assune
that this decision is, or was intended to be, an authority
for the proposition that the |levy of a tax by taxing statute
can, for instance, violate Art. 14 of the Constitution

The next question which needs exam nation is whether tax
laws are governed only by Part XlI of the Constitution and
not by Part XliII. The argunment is that Part XIl is a self-
contained code; it nakes all necessary provisions, and so
the wvalidity of any taxing statute can be judged only by
reference to the provisions of the said Part. Article 265
provides that "no tax shall be levied or collected except by
authority of law'. It is enphasised that this Article does
not contenplate that its provision is subject to the other
provisions of the Constitution, and so there would be no
justification for applying Part XlIl to the taxing statutes.
It is also pointed out that restrictions  and ot her
exceptions which the Constitution wanted to prescribe in
respect of taxation have been provided for by Arts. 274,
276, 285, 287 and 288, and so we need not | ook beyond the
provisions of this Part in dealing with tax | aws. In our
opinion this argunent fails to take notice of the fact that
Art. 265 itself inevitably takes in Art. 245 of the
Constitution when in substance it says that a tax shall be
levied by authority of law. The authority of law to which
it refers and under which alone a tax can be levied is to be
found in Art. 245 read with the corresponding |egislative
entries in Schedule VII. Now, if we look at Art. 245 which
deals with the extent of |aws made by Parlianent and by the
Legi slatures of States it begins with the words " subject to
the provisions of this Constitution "; in other words, the
power of Parliament and the Legislatures of the States to
make | aws i ncl udi ng
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laws inposing taxes is subject to the provisions of this
Constitution and that nust bring in the application of the
provisions of Part Xl II. Therefore the argument based on
the theory that tax | aws are governed by the provisions of
Part Xl | al one cannot be accepted. The power to |evy taxes
is ultimtely based on Art. 245, and the said power in terns
is subject to the provisions of the Constitution.

On the other hand, the opening words of Art. 301 are very
significant. The doctrine of the freedom of trade, conmerce
and intercourse enunciated by Art. 301 is not subject to the
other provisions of the Constitution but is made subject
only to the other provisions of Part Xl I1; that nmeans that
once the wdth and anplitude of the freedom enshrined in
Art. 301 are deternmined they cannot be controlled by any
provision outside Part XlIl. This position incidentally
brings out in bold relief the inportant part, which the
Constitution-makers wanted the doctrine of freedomof trade
to play in the future of the country. It is obvious that
what ever'. _may be the content of the said freedomit 1is not
intended  to be an absolute freedom absolute freedom in
matters of trade, commerce-and intercourse would lead to

econom ¢ confusion, ~ if not chaos and anarchy; and so the
freedom guaranteed by Art. 301 is made subject to the
exceptions provided by the other Articles.in Part XIll. The

freedom guaranteed i's linted in the nanner specified by the
said Articles but it is not limted by any other provisions
of the Constitution outside Part XIII. That is why it seens
to us that Art. 301, read in its proper context and subject
to the limtations prescribed by the other relevant Articles
in Part XlIl, nust be regarded as inposing a constitutiona

l[limtation on the |legislative power of Parlianent and the
Legi sl atures of the States. What entriesin the |egislative
lists wll attract the provisions of Art. 301 is another
matter; that wll depend uponthe content of the freedom
guaranteed; but wherever it is held that Art. 301 applies
the legislative conpetence of the Legislature in/ question

will have to be judged in the light of the relevant Articles
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of Part XIll; this position appears to us to be inescapabl e.

On behal f of the respondent it was suggested before us that
the scope and extent of the application of Art. 301 can well
be determned in the Iight of s. 297 of the Constitution Act
of 1935. Section 297 reads thus:

" 297(1). No Provincial Legislature or Governnent shall -
(a) by virtue of the entry in the Provincial Legislative
List relating to trade and comrerce within the Province, or
the entry in that List relating to the production, supply,
and distribution of coomodities, have power to pass any |aw
or take any executive action prohibiting or restricting the
entry into, or export fromthe Province of goods of any
cl ass or description ; or

(b) by virtue of anything in this Act have power to i npose
any tax, cess, toll, or due which, as between goods
manuf actured or produced in the Province and sinmlar goods
not so manufactured or produced, discrinnates in favour of
the forner, or which, in the case of goods manufactured or
produced outside the Province, discrimnates between goods
manuf actured or produced in one locality and simlar goods
manuf actured or produced in another locality.

(2) Any law passed in contravention of this section shall
to the extent of the contravention, be invalid.

There is no doubt that the prohibition prescribed by this
section was confined to the Provincial Covernnents and
Provincial Legislatures and did not apply to the Centra
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Government or Central Legislature. 1t is also true that the
said prohibition had reference to the entries in the
Provincial Legislative List relating to trade and commerce,
and to production, supply and distribution of comodities.
The section also deals with prohibitions and restrictions in
respect of inmport of goods into, or their export from a

Provi nce. Li kewi se di scrimnation agai nst goods
manufactured or produced outside the Province or goods
produced in other localities is also prohibited. The
ar gumrent
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is that when the Constitution adopted Art. 301 it had s. 297
in view and the only substantial change which it intended to
nake was to extend the application of the principles
enunciated in the said section to the Union Governnent and
the Union Parlianent, and to apply it to the territory which
had subsequently become a part-of India as indicated by the
relevant = "Articles; ~the essential content of freedom of
trade' and comrerce as prescribed by the said section

however,' continues to be the sane.

I n support of this argunment, reliance has been placed on the
observations made by Venkatarama Aiyar, J., in the case of
M P. V. Sundararam er & Co. v. The State of Andhra Pradesh
(1). In that case the vires of sonme of the provisions of
the Sales Tax Laws Validation Act, 1956 (7 of 1956), were
chal | enged on several grounds. |In dealing with one of the
points raised in support of the said challenge Venkataranma
Aiyar, J., who delivered the mgjority judgnment, considered
the content of Entry 42 in List 1.1t had been urged before
the Court that the said entry should be liberally construed
and should be held to include the power to tax, and in
support of this contention reliance was placed on certain

Amrerican and Australian decisions. This argunent was
repelled and it was held that Entry 42in List | is not to
be interpreted as including taxation. |In coming to this
concl usi on the | earned judge made certain gener a
observations pointing out that it would not be always safe
to rely upon Anerican or Australian deci'si ons in

interpreting the provisions of our Constitution. Said the
| earned judge, " the threads of our Constitution were no
doubt taken from other Federal Constitutions but when they
were woven into the fabric of our Constitution their reach
and their conpl exi on underwent changes. Therefore, val uable
as the Anerican decisions are as showing how the question is
dealt with in sister Federal Constitution great care should
be taken in applying themin the interpretation of our
Constitution ". He made a simlar conmrent about s. 92 of the
Commonweal t h of Australia Constitution Act and

(1) [1958] S.C.R 1422, 1483-84.
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t he deci sions thereunder, and in that connection he
observed:’, W should also add that Art. 304(a)  of the

Constitution cannot be interpreted as throwing any light on
the scope of Art. 301 with reference to the question of
taxation as it nerely reproduces s. 297(1)(b) of _the
CGovernment of India Act, and as there was no provision
therein corresponding to Art. 301 s. 297(1)(b) could not
have inplied what is now sought to be inferred from Art.
304(a) ". The learned Attorney-CGeneral has relied on these
observations. 1t would be noticed that, incidental as these
observations are, what the | earned judge was considering was
the scope and effect of s. 297(1)(b) of the Government of
India Act, 1935, and he held that the content of the said
section cannot be enlarged in the Iight of the provisions of
Art. 304(a). No doubt the observations would seemto show
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that the | earned judge thought that Art. 304(a) cannot throw
any light on the scope of Art. 301 with reference to the
guestion of taxation ; but it is clear that the question of
construing the said Articles did not fall to be considered,
and was not obviously argued before the Court. Wth
respect, it may be pointed out that in the happy phraseol ogy
adopted by the learned judge hinself, in the setting of Part
XI'll and particularly in the light of the wide words used in
Art. 301, the reach and conpl exion of Art. 304(a) is wider
than s. 297(1)(b) and does include reference to taxation
Then as to the nerits of the argunent that s. 297 of the
Constitution Act of 1935 should virtually determne the
scope of Art. 301, we are reluctant to accept the assunption
that the only change which the Constitution makers intended
to meke by adopting Art. 301 was to extend the application
of s. 297 to the Union Government and the Parlianent. Just
as the Constitution-nakers had before themthe said section
they were also famliar with correspondi ng cl auses included
in the 'Federal Constitutions of other countries. The
history " of judicial decisions interpreting s. 92 of the
Australian Constitution nust have been present to their
m nds as also the history of the growh and devel opnent of
the Anmerican Law under

852

the comrerce clause in the Anmerican Constitution. Besi des,
we feel considerable hesitation in accepting the view that
the nakers of the Constitution did not want to enrich and
wi den the content of freedom guaranteed by 's. 297. They
knew t hat the Constitution would herald a new and inspiring
era in the history of Indiaand they, were fully conscious
of the inportance of maintaining the econom c unity of the
Union of India in order that the federal form of governnent
adopted by the Constitution should progress in a snmooth and
har moni ous manner. That is why we are inclined to hold that
the broad and wunanbiguous words used in Art. 301 are
intended to enphasise that the freedomof trade, ' conmerce
and intercourse guaranteed was richer and wider in content
than was the case under s. 297; how much wi der and how rmuch
richer can be determined only on.a fair and reasonable
construction of Art. 301 read along with the rest” of the

Articles in Part Xill. |In our opinion, therefore, the
argunent that tax |laws are outside Part—XI'Il cannot be
accept ed.

That takes us to the question as to whether Art. 301
operates only in respect of the entries relating to trade

and conmerce already specified. Bef ore —answering this
guestion it would be necessary to exam ne the schenme of Part
X1, and construe the relevant Articles init.| It is clear

that Art. 301 applies not only to inter-State trade,
comerce and intercourse but also intrastate trade, comerce
and intercourse. The words " throughout the territory of
India " clearly indicate that trade and conmerce whose free-
domis guaranteed has to nove freely also fromone place to
another in the sane State. This conclusion is further
supported by Arts. 302 and 304(b) as we will presently point
out . There is no doubt that the sweep of the concept of
trade, comerce and intercourse is very wide; but in the
present case we are concerned with trade, and so we wll
| eave out of consideration comerce and intercourse. Even
as to trade it is really not necessary to discuss or
determ ne what trade exactly neans; for it is comobn ground
that the activity carried on by the appellants
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amounts to trade, and it is not disputed that transport of
goods or nmerchandise from one place to another is so
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essential to trade that it can be regarded as its integra

part. Stated briefly trade even in a narrow sense would
include all activities in relation to buying and selling, or
the interchange or exchange of conmpdities and that novenent
from place to place is the very soul of such trading
activities. Wen Art. 301 refers to the freedomof trade it
is necessary to enquire what freedom neans. Freedom from
what? is the obvious question which falls to be determ ned
in the context. At this stage we would content ourselves
with the statement that the freedom of trade guaranteed by
Art. 301 is freedomfromall restrictions except those which
are provided by the other Articles in Part Xli1I. Wat these
restrictions denote mmy raise a larger issue, but in the
present case we will confine our decision to that aspect of
the matter which arises fromthe provisions of the Act under
scrutiny. It is -hardly necessary to enphasise that in
dealing with constitutional questions courts should be slow
to enmbark upon an unnecessarily w de or general enquiry and
should confine their decision as far as may be reasonably
practicable wthin the narrowlinits of the controversy
arising between the parties in the particular case. W wll

come back again to Art. 301 after exanmning the other
Articles in Part X1l

Art. 302 confers on-the Parliament. power to i mpose
restrictions on/ trade, comerce and intercourse. It
provides that Parlianment may by | aw i npose such restrictions
on the freedom of trade, conmerce or-intercourse between one
State and another or within any part of the territory of
India as may be required in the public interest. It would
be inmediately noticed that the reference nmde to a
restriction on the freedomof trade within any part of the
territory of India as distinct fromfreedomof trade between
one State and another clearly indicates that the freedom in
guestion covers not only inter-State trade but al so
intrastate trade. Thus the effect of Art. 302 is to
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provide for an exception to the general rule prescribed, by
Art. 301. Restrictions on the freedomof trade ‘can be

i mpposed by Parliament if they are requiredin the public
interest so that the generality of freedom guaranteed by
Art. 301 is subject to the exception s provided by Art. 302.
That takes us to Art. 303. It reads thus:

" 303. (1) Notwithstanding anything in article 302, neither
Parliament nor the Legislature of a State shall have  power
to make any law giving, or authorising the giving  of, any
preference to one State over another, or _making, or
aut horising the making of, any discrimnation | between one
State and another, by virtue of any entry relating to /trade
and comerce in any of the Lists in the Seventh Schedul e.

(2) Nothing in clause (1) shall prevent Parlianent from
maki ng any |aw giving, or authorising the giving 'of, any
preference or making, or authorising the naking of, any
discrimnation if it is declared by such law that it is
necessary to do so for the purpose of dealing with a
situation arising fromscarcity of goods in any part of the
territory of India."

The first part of this Article is in ternms an exception or a
proviso to Art. 302 as is indicated by the nonobstante
cl ause. This cl ause prohibits Parliament from nmaking any
law which would give any preference to one State over
another or would nmake any discrimnation between one State
and another by virtue of the relevant entries specified in
it. In other words, in regard to the entries there
specified, the power to inpose restrictions cannot be used
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for the purpose of giving any preference to one State over
anot her or maeking any discrinmnation in that manner. It is
obvious that the reference to the Legislature of the State
in this clause cannot be reconciled with the non-obstante
clause; but the object of including the Legislature of a
State appears to be to enphasise that |ike Parlianment even
the Legislature of a State cannot give any preference or
nmake any discrimnation.

Sub-Article (2) is an exception to sub-Art. (1) of Art. 303.
It enpowers the Parliament to nmake a law giving or
authorising to give any preference or naking
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any discrimnation, but this power can be exercised only if
it is declared by |law nmade by the Parlianent that it is
necessary so to do for the purpose of dealing with a
situation arising fromscarcity of goods in any part of the
territory of India ;- in other words, it is only when
Parliament is faced with the task of nmeeting an energency
created 'by the scarcity of goods in any particular part of
India that it is authorised to nake a law meking a
di scrimnation, or giving preference, in favour of the part
thus affected.

On behalf of the States strong reliance is placed on the
fact that Art. 303(1l) expressly refers to the entries
relating to trade and commerce in any of .the Lists in the
Seventh Schedule, and it is urged tbat this gives a clear
indication as to the scope of the provisions of Art. 301
itself There is sone force in this contention ; but on the
whol e we are not prepared to hold that the reference to the
said entries should govern the construction of  Art. 301.
The setting in which the said entries are referred to would
of course deternine the scope and extent of the prohibition
prescribed by Art. 303 (1); but that cannot be pressed into

service in deternmining the scope of Art. 301 itself., "It is
significant that Art. 303(1) does not refer to intercourse
and in that sense intercourse is outside its sphere. It is
likely t hat havi ng authorised Parlianment to i mpose

restrictions by Art. 302 it was thought expedient to
prohi bit expressly the said power of inposing restrictions
frombeing used for the purpose of giving any preference in
so far as the relevant entries are concerned. It may also
be that the primary object of confining the operation of
Art. 303(1) to the said entries was to introduce a
corresponding limtation on the power of Parlianent to
di scrimnate wunder Art. 302. However that nmay be, .in our
opinion the limtation thus introduced in Art. 303(1) cannot
circunscri be the scope of Art. 301 or otherwiseaffect its
construction. Besides, as we will ©presently point. out,
there are other Articles in this Part which indicate that
tax laws are included within Art. 301, and if that be so,
the reference to the said entries in Art. 303(1) cannot
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[imt the application of Art. 301 to the said entries al one.
Article 304 reads thus:

"Notwi t hstandi ng anything in article 301 or article 303, the
Legi slature of a State nmay by | aw -

(a) inpose on goods inported fromother States or the Union
territories any tax to which sinilar goods manufactured or
produced in that State are subject, so, however, as not to
di scrimnate between goods so inported and goods SO
manuf act ured or produced; and

(b) impose such reasonable restrictions on the freedom of
trade, conmerce or intercourse with or within that State as
may be required in the public interest:

Provided that no Bill or amendnment for the purposes of
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clause (b) shall be introduced or noved in the Legislature
of a State without the previous sanction of the President."
The effect of Art. 304(a) is to treat inported goods on the
same basis as goods manufactured or produced in any State;
and it authorises tax to be levied on such inported goods in
the same manner and to the same extent as may be levied on
goods nanufactured or produced inside the State. W ought
to add that this sub-Article assumes that taxation can be
levied by the State Legislature on goods nanufactured or
produced within its territory and it provides that outside
goods cannot be treated any worse. How a tax can be |evied
on internal goods is, however, provided by Art. 304(b). The
non- obstante clause referring to Art. 301 would go with Art.
304(a), and that indicates that tax on goods would not have
been permssible but for Art. 304(a) with the non-obstante
clause. This incidentally helps to deternine the scope and
width of the freedom guaranteed under Art. 301 ; in other
words Art. 304(a) isanother exception to Art. 301.

Article /304(b) enpowers the State Legislature to inpose
reasonabl e restrictions on-the freedomof trade with other
States or within its own territory.  Again, the reference to
the territory within the State supports the conclusion that
Art. 301 covers the nmovenent of
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trade both inter-State and intrastate. Article 304(b) is to
be read with the non-obstante clause relating to Art. 301 as
well as Art. 303, and in substance it gives power to the
State Legi slature sonewhat simlar to the power conferred on
the Parlianent by Art. 302. The reference to Art. 303 in
the non-obstante cl ause has presumably been made as a matter
of abundant( caution since the Legislature of ‘a ‘State has
been included in Art. 303(1). There are, however, obvious
differences in the powers of the Parliament and State
Legi sl atures. In regard to an act which the State
Legi slature intends to pass under Art. 304(b) no bill can be
i ntroduced without the previous sanction of the President,
and this requirenent has obviously been inserted /in order

t hat regi onal econom ¢ pressures which nay inspire
| egi sl ati on under the said clause should be duly exam ned in
the light of the interest of —national —econony; such

legislation nust also be in the public interest which
feature is conmmon with the provision contained in Art. ~ 302;
such legislation nmust also satisfy the "further test that
the restrictions inposed by it are reasonable. That™ is
anot her additional restriction inmposed on the powers of the
State Legislatures. Thus there are three conditions which
must be satisfied in passing an Act under Art.  304(b),the
previous sanction of the President nmust be obtained, the
legislation nust be in the public interest, and it/ nust
i npose restrictions which are reasonable. It is of /course
true that if the previous sanction of the President is not
obtained that infirmty may be cured by adopting the  course
authorised by Art. 255. The result of reading Art. 304(a)
and (b) together appears to be that a tax can be levied by a
State Legislature on goods manufactured or produced or
inmported in the State and thereby reasonable restrictions
can be placed on the freedomof trade either wth another
State or between different areas of the same State. Tax
| egi sl ation thus authorised nust therefore be deened to have
been included in Art. 301, for that is the obvious inference
fromthe use of the non-obstante cl ause.

Article 305 saves existing |aws and | aws providing
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for State nobnopolies. It is unnecessary to deal with this
Article. Its object clearly was not to interrupt or to
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Affect the operation of the existing |laws except in so far
as the President may by order otherwise direct. Article 306
is relevant. It reads thus:

" Notwithstanding anything in the foregoing provisions of
this Part or in any other provisions of this Constitution

any State specified in Part B of the First Schedule which
bef ore the commencenent of this Constitution was |evying any
tax or duty on the inmport of goods into the State from other
States or on the export of goods fromthe State to other
States may, if an agreenment in that behal f has been entered
into between the Government of India and the Governnent of
that State, continue to |levy and collect such tax or duty
subject to the terns of such agreenent and for such period
not exceeding ten years from the commencenent of this
Constitution as may be specified in the agreenent:

Provided that the President nay at any tine after the
expiration of five years fromsuch commencenent term nate or
nodi fy  any such agreenent if, after consideration of the
report of the Finance Commi ssion constituted under article
280, he thinks it necessary to do so."

This Article has been subsequently deleted by s. 29 and
Schedul e to the Constitution (Seventh Amendnent) Act, 1956,
but its initial inclusion in Part Xl Il throws sonme light on
the scope of Art. 301. Laws nmde by any State specified in
Part B of the First Schedule | evying any tax or duty on the
inmport of goods into the State fromother States or the
export of goods from the State to other States were
expressly saved by a Art. 306 because it was realised that
they would otherwise be hit by Art. 301. In other words,
taxing statutes or statutes inposing duties on goods would,
but for Art. 306, have attracted the application of Art.
301.

Let us now revert to Art. 301 and ascertain the wdth and
anplitude of its scope. On a careful exam nation of the

rel evant provisions of Part XlI'l as a whole as well as the
principle of economc unity
859

which it 1is intended to safeguard by meking the said
provi sions, the conclusion appears to us to be inevitable
that the content of freedom provided for by Art. 301 was
larger than the freedomcontenplated by s. 297 of the
Constitution Act of 1935, and whatever else it may or my
not include, it certainly includes novenent of trade which
is of the very essence of all trade and is its integra
part. If the transport or the( novenent of goods is taxed
solely on the basis that the goods are thus carried or
transported that, in our opinion, directly affects the
freedom of trade as contenplated by Art. 301. If the
noverment, transport or the carrying of goods is allowed to
be inpeded, obstructed or hanpered by taxation wthout
satisfying the requirenents of Part XiIl the freedom of
trade on which so nuch enphasis is laid by Art. 301 would
turn to be illusory. Wen Art. 301 provides that  trade
shall be free throughout the territory of India primarily it
is the novenent part of the trade that it has in mnd and
the novenent or the transport part of trade nust be free
subj ect of course to the Iimtations and exceptions provided

by the other Articles of Part XlIl. That we think is the
result of Art. 301 read with the other Articles in Part
X,

Thus the intrinsic evidence furnished by some of the
Articles of Part Xl shows that taxing laws are not

excluded fromthe operation of Art. 301 ; which nmeans that
tax laws can and do anount to restrictions freedom from
which is guaranteed to trade under the said Part. Does that
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nean that all tax laws attract the provisions of Part Xl
whet her their inmpact on trade or its novenent is direct and
imediate or indirect and rembte ? It is precisely because
the words wused in Art. 301 are very woe, and in a sense
vague and indefinite that the problem of construing them and
determ ning their exact wi dth and scope becomes conpl ex and
difficult. However, in interpreting the provisions of the
Constitution we nust always bear in mnd that the relevant
provision " has to be read not in vacuo but as occurring in
a single conplex instrunent in which one part nay
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throw 1light on another ". (Vide: James V. Comonwealth of
Australia (1)). |In construing Art. 301 we nust, therefore,
have regard to the general schenme of our Constitution as
well as the particular provisions in regard to taxing |aws.
The construction of Art. 301 should not be determined on a
purely academ c or _doctrinnaire considerations ; in
construing the said 'Article we nust adopt a realistic
approach and bear in mnd the essential features of the
separ ation of powers on which our Constitution rests. It is
a federal constitution which we areinterpreting, and so the
i mpact of Art. 301 nust be judged accordingly. Besides, it
is not irrelevant to remenber in this connection that the
Article we are  construing imnposes a constitutiona
l[imtation on the power of the Parliament and State
Legislatures to |evy taxes, and generally, but for such
[imtation, the power of taxation would be presuned to be
for public good and woul d not be subject to judicial review
or scrutiny. Thus considered ~we think it would be
reasonabl e and proper to hold that restrictions freedomfrom
which is guaranteed by Art. 301, would be such restrictions
as directly and imredi ately restrict or inpede the free flow

or novermrent of trade. Taxes may and do anount to
restrictions ; but it is only such taxes as directly and
i Mmediately restrict trade that would fall wthin the

purview of Art. 301. The argunent that all taxes should be
governed by Art. 301 whether or not their inpact on trade is
imediate or nediate, direct or renpte, adopts, in our
opi nion, an extrene approach which cannot be upheld. |If the
said argunent is accepted it would nean, for -instance, that
even a legislative enactnment prescribing the mninmum wages
to industrial enployees may fall under Part X'l because in
an econom c sense an additional wage bill my indirectly
affect trade or commerce. W are, therefore, satisfied-that
in determining the limts of the width and anplitude of the
freedom guaranteed by Art. 301 a rational and workable test
to apply would be: Does the inmpugned restriction operate
directly or imediately on trade or its

(1) (1936) A.C 578, 613.
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novenent ? It isinthe light of this test that we propose
to exanine the validity of the Act under scrutiny in the
present proceedings.

We do not think it necessary or expedient to consider what
other |aws would be affected by the interpretation we _are
placing on Art. 301 and what other legislative entries would

fall under Part Xl I1. W propose to confine our decision to
the Act with which’ we are concerned. |If any other laws are
simlarly challenged the validity of the challenge will have

to be examined in the light of the provisions of those | aws.
Qur conclusion, therefore, is that when Art. 301 provides
that trade shall be free throughout the territory of India
it neans that the flow of trade shall run snooth and
unhanpered by any restriction either at the boundaries of
the States or at any other points inside the States
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t hensel ves. It is the free novenent or the transport of
goods from one part of the country to the other that s
intended to be saved, and if any Act inposes any direct
restrictions on the very novenent of such goods it attracts
the provisions of Art. 301, and its validity can be
sustained only if it satisfies the requirenments of Art. 302
or Art. 304 of Part XIlIl. At this stage we think it 1is
necessary to repeat that when it is said that the freedom of
the novenent of trade cannot be subject to any restrictions
in the formof taxes inmposed on the carriage of goods or

their noverrent all that is meant is that the sai d
restrictions can be inposed by the State Legislatures only
after satisfying the requirenents of Art. 304(b). It is not

as if norestrictions at all can be inposed on the free
novenent of trade.
Incidentally we may observe that the difference in the
provi sions contained inArt. 302 and Art. 304(b) would prima
facie ~seemto suggest that where Parlianent exercises its
power under Art. 302 and passes a law inposing restrictions
on the freedomof trade in-the public interest, whether or
not the given lawis in the public interest nmy not be
justiciable, and in that sense Parliament is given the sole
power to decide what restrictions can be inposed in public
i nterest as
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authorised by Art. 302. On the other hand Art. 304(b)
requires not only that the law should be in the public
interest and should have received the previous sanction of
the President but that the restrictions inposed by it should
al so be reasonable. Prinma facie the requirenent of public
interest can be said to be not justiciable and nay be deened
to be satisfied by the sanction of the President; but
whet her or not the restrictions inposed are reasonable would
be justiciable and in that sense |aws passed by the State
Legi sl atures may on occasions have to face judicia
scrutiny. However this point does not fall to be considered
in the present proceedings and we wsh to express no
definite opinion on it.
Let us then examine the nmaterial provisions of the Act. As
we have already pointed out the Act has been passed
providing for the levy of tax on certain goods carried by
roads or inland waterways in the State of Assam Secti-on
2(11) defines a producer as neaning a producer of tea  and
including the person in charge of the garden where it s
pr oduced. Section 3 is the charging section. 1t ~ provides
that manufactured tea in chests carried by notor vehicles
etc., except railways and airways shall be liable to tax at
the specified rate per Ib. of such tea and this tax shall be

realised from the producer. It also nakes simlar
provisions for jute with which we are not concerned in the
present pr oceedi ngs. Section 6 provides for t axi ng
authorities and their powers. Section 7 provides,  inter

alia, that every producer shall furnish returns of the
manuf actured tea carried in tea chests ,in such formand to
such authority as may be prescribed. Section 8 nmakes a
provision for licensing of balers who are persons owning or
possessing pressing machines for the conpression of jute
into bales. Section 9 prescribes the procedure for |evying
the assessment ; and s. 10 provides for the cancellation of
assessment in the cases specified. Section 11 deals wth
the assessnent in cases of evasion and escape; s. 12 with
rectification, and s. 13 with penalty for non-submnission of
returns and evasion of taxes. Section 19 provides for
noti ce of demand, and is. 20 | ays down when
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tax becones payable. This Act has been passed by the Assam
Legi slature wunder Entry 56 in List 11 and naturally it
purports to be a tax on goods carried by roads or by inland
wat er ways. It is thus obvious that the purpose and object
of the Act is to collect taxes on goods solely on the ground
that they are carried by road or by inland waterways wthin
the area of the, State. That being so the restriction
pl aced by the Act on the free novenent of the goods is wit
large on its face. It may be that one of the objects in
passing the Act was to enable the State Governnent to raise
noney to keep its roads and waterways in repairs; but that
object mmy and can be effectively achieved by adopting
another course of legislation; if the said object is
i ntended to be achieved by levying a tax on the carriage of
goods it can be so done only by satisfying the requirenments
of Art. 304(b). It is common ground that before the bil
was introduced  or noved in, the State Legislature the
previ ous sanction of the President has not been obtained
nor has the said infirmty been cured by recourse to Art.
255 of the Constitution. Therefore we do not see how the

validity of the tax can be sustained. In our opinion the
H gh Court was in error in putting an wunduly restricted
meani ng on the relevant words in Art. 301. It is clear that

in putting that narrow construction on Art. 301 the High
Court was partly, if not substantially, influenced by what
it thought woul d be the inevitable consequence of a wider
construction of Art. 301. As we have nmde it clear during
the course of this judgnment we do not propose to express any
pinion as to the possible consequence of the view which we
are taking in the present proceedings. W are dealing in
the present case with an Act passed by the State Legislature
whi ch inposes a restriction in the formof taxation on the
carriage or nmovenent of goods, and we hold that, such a
restriction can be inposed by the State Legislature only if
the relevant Act is passed in the manner prescribed by Art.
304(b).

Thi s question can be considered from another point of view
Wen a State Legislature passes an Act under Entry 56 of
List Il its initial legislative
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conpetence is not in dispute. Wat is in dispute is whether
or not such legislative conpetence is subject to the
[imtations prescribed by Part XI1l1. Now what does an- act
passed under the said Entry purport to do . ? It purports to
put a restraint in the formof taxation on the novenent of
trade, and if the novement of trade is regarded as an
integral part of trade itself, the Act in substance puts a
restriction on trade itself. The effect of the Act on the
novenent of trade is direct and immediate; it is not
indirect or renote; and so legislation under the said Entry
must be held to fall directly under Art. 301 as |egislation
in respect of trade and conmerce. |In some of the decisions
of this Court, in examning the validity of legislation it
has been consi dered whether the inpugned | egislation is  not
directly in respect of the subject nmatter covered by a
particular Article of the Constitution. This test was
applied, for instance by Kania, C. J., in the case of A K
Copal an v. The State of Madras (1). It was al so adopted by
this Court in the case of Ram Singh v. The State of Delhi

(2). It is no doubt true that the points which arose for
decision in those cases had reference to the fundanenta
rights guaranteed by Arts. 19, 21 or 22 ; but we are

referring to those decisions in order to enphasise that the
test there adopted would in the present case lead to the
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conclusion that the Act with which we are concerned is
i nvalid. The true approach according to Kania, CJ., 1is
only to consider the directness of the legislation. Now, if
the directness of legislation has to be considered it is
clear that the Act inmposes a tax on the carriage of goods
and that inmediately takes it within the purview of Part
X,

In the course of arguments the |earned Attorney-Genera
invited us to apply the test of pith and substance, and he
contended that if the said test is applied the validity of

the Act can be sustained. In support of his argument he has
relied on the observations nmade by Das, C. J., in the case
of The State of Bonbay v. R M D. Chanarbaugwala (3). In
that case the Court

(1) (1950] S.C.R 88. (2) [1951] S.C.R 451

(3) [1957] S.C.R 874.
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was called upon to consider the validity of the Bonbay
Lotteries and Prize Conpetitions Control and Tax (Amrendnent)
Act, 1952. The challenge to the Act proceeded on two
grounds, (1) that it ~violated ‘the fundanental right
guaranteed under Art. 19(1)(g) and (2) that it of f ended
against the provisions of Art. 301. The challenge on the
first ground was repell ed because it was held that ganbling
cannot be treated 'as trade or business under Art. 19(1)(g).
This conclusion was sufficient to repel also the other
ground on which the, validity of the Act - was challenged
because, if ganbling was not trade or business under Art.
19(1)(g), it was also not trade or commerce under Art. 301.
On the concl usion reached by this Court that gambling is not
a trade this position would be obvious. Even so, the
| earned Chief Justice incidentally applied the test of pith
and substance, and observed that the inpugned act was in
pith and substance an act in  respect of betting and
ganbling, and since betting or ganmbling was not trade,
conmerce or business " the validity of the Act had not to be
decided by the yardstick of (reasonableness and public
interest laid down in Arts. 19(6) and 304 ". In this
connection it may, with respect, be pointed out” that what
purports to be a quotation fromLord Porter’ s judgnent in
Commonweal th of Australia & Os. v._ Bank of " New South
Wal es(1) has not been accurately reproduced. In fact,
referring to phrases such as "pith and substance’ Lord
Porter has observed that " they no doubt raise in convenient
form an appropriate question in cases where the real issue
is one of subject-matter, as when the point is whether a
particul ar piece of legislation is a lawin respect of some
subject within the permitted field. They may also  serve
useful purpose in the process of deciding whether an
enact nment which works sone interference, with trade,
conmerce and intercourse anong the States is neverthel ess
untouched by s. 92 as being essentially regulatory in
character " (pp. 312, 313). These observations  would
indicate that the test of pith and substance is generally
and nore appropriately applied when a dispute arises as_to
t he
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| egi sl ative conpetence of the legislature, and it has to be
resolved by reference to the entries to which the imnmpugned
legislation is relatable. Wen there is a conflict between
two entries inthe legislative lists, and |legislation by
reference to one entry would be conpetent but not by
reference to the other, the doctrine of pith and substance
is invoked for the purpose of determ ning- the true nature
and character of the legislation in question (Vide: Prafulla
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Kumar Miukherjee v. Bank of Commerce Ltd., Khulna (1) and
Subrahmanyan Chettiar v. Miuttuswanm Goundan (2) . But even
the application of the test of pith and substance yields the
sane result in the present proceedings. The pith and
substance of the legislation is taxation on the carriage of
goods and that clearly falls within the ternms of Art. 301.

At the commencenent of this judgnent we have stated that the
conpl exity of the problemwhich we are call ed upon to decide
in the present proceedings has been incidentally nentioned
or considered in some of the reported decisions of this
Court. W may in that connection refer to tw of such
decisions at this stage. In The State of Bonmbay v. The
United Mdtors (India) Ltd. (3), Patanjali Sastri, C. J.
observed that the freedomof inter-State trade and commerce
declared in Art. 301 is expressly subordinated to the State
power of taxing goods inported fromsister States provided
only no discrimnation is made in favour of sinilar goods of
local ~origin. ~According to the |learned Chief Justice the
commercial wunity ~of India is nmade to give way before the
State power of inposing any non-discrimnatory tax on goods
i mported fromsister States. This observation woul d suggest
that Art. 304(a) and (b) deal with taxes and to that extent
it is inconsistent with'the argument that tax laws are
outside Part XlI1.

The next case in/which this question has been incidentally
di scussed is in Saghir Ahnmed v. The State of U P. (4). 1In
that case the inpugned provisions of the U P. Road
Transport Act, 1951 (U P. Act |l of

(1) (1947) L.R 74 1.A 23. (2) [1940] F.C.R 188.

(3) [1953] S.C.R 1069. (4) 11955] 1 s.C R 707.
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1951), were declared to be unconstitutional on ‘two other
grounds which had no direct connection with the challenge

under Part Xl Il of the Constitution. Even so, Mikherjea,
J., as he then was, who spoke for the Court, has referred to
the problem raised by Part XIIl as " not quite free from

difficulty " and has indicated its pros and cons which were
urged before the Court. One of the points thus ‘urged was
that Art. 301 provides safeguards for carrying on trade as a
whol e as distinct fromthe rights of an individual to carry
it on. In other words the said Article was concerned w'th
the passage of comodities or persons —either wthin or
wi t hout the State frontiers but not directly wi-th
i ndividuals carrying on the trade or conmerce. The right of
individuals, it was said, was dealt with under Art. 19(1)(9)
so that the two Articles had been framed in order to secure
two different objects. To the sane effect are sone of the
observations made by Das, C J., in the case of R M D

Chamar baugwal a (1). It is unnecessary on the - present
occasion to consider whether the fields covered by Art.
19(1)(g) and Art. 301 can be distinguished in the manner
suggested in the said observations. It may be possible to
urge that trade as a whole noves inevitably with the aid of
human agency, and so protection granted to trade may invol ve
protection even to the individuals carrying on the said
trade. In that sense the two freedons nay overl ap

However, it is unnecessary to pursue this point any further
in the present proceedings.

Before we conclude we would like to refer to two decisions
in which the scope and effect of the provisions of s. 92 of
the Australian Constitution came to be considered. W have
deliberately not referred to these decisions earlier because
we thought it woul d be unreasonable to refer to or rely on
the said section or the decisions thereon for the purpose of
construing the relevant Articles of Part X1l of our
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Constitution. It is comonplace to say that the politica

and historical background of the federal polity adopted by
the Australian Conmmonweal th, the setting of the Constitution
itself, the distribution of powers and the general schene of
the Constitution are different, and so it

(1) [21957] S.C.R 874.
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woul d not be safe to seek for guidance or assistance from
the Australian deci sions when we are called upon to construe
the provisions of our Constitution. |In this connection we
have already referred to the note of warning struck by
Venkat arama Aiyar, J., against indiscrimnate reliance being
pl aced on Australian and Anerican decisions in interpreting
our Constitution in the case of M P. V. Sundararanier & Co.

(1). The same caution was expressed by Gwer, C. J., as
early as 1939 when he observed in The Central Provinces and
Berar Sales of Mdtor Spirit and Lubricants Taxation Act,

1938 (2) " there are few subjects on which the decisions of
other Courts require to be treated with greater caution than
that of federal and provincial powers, for in the |ast
anal ysi s the  decision nust depend upon the words of the
Constitution which the Court is interpreting; and since no
two Constitutions are inidentical terns it is extrenmely
unsafe to assume  that a decision on one of them can be
applied wthout qualification to another. This nay be so
even where the words or expressions used are the sane in
both cases, for a word or a phrase may take a colour from
its context and bear different senses accordingly ". Even so
the reported decisions of this Court show that. in dealing
with constitutional problens reference has not infrequently
been made to Australian and American decisions; and that, we
think, brings out the characteristic feature of the working
of the judicial process. Wen you are dealing wth the
problem of construing a constitutional provision which is
none-too-clear or lucid you feel inclined to inquire how
other judicial mnds have responded to the chal | enge
present ed by simlar provi si ons in ot her sister
Consti tutions. It is in that spirit that we propose to
refer to two Privy Council decisions which dealt w'th the
construction of s. 92 of the Australian Constitution

The first paragraph of s. 92 of the Australian Constitution,

around which has grown, in the words of Lord Porter a "
| abyrinth where there is no golden thread ", reads thus:
On the inposition of uniform

(1) [1958] S.C.R 1422. 1483-84.

(2) AI.R 1939 F.C. 1, 5.
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duties of custons, trade, commerce, and intercourse . anong
the States, whether by neans of internal carriage or /ocean
navi gation, shall be absolutely free ". The part played by
Frederick Al exander Janes, who carried on the -trade of
growi ng and processing dried fruits, in securing 'judicia

pronouncenments on the true scope and effect of the said
section is well known. He fought three valiant |egal battles
in which he successfully asserted his right as a trader
against |legislative encroachnent. |In Janmes V. State of
South Australia (1) s. 20 of the Dried Fruits Export Contro

Act, 1924, was struck down. In Janes V. Cowan (2) s. 28 was
chal | enged, wher eas in the last case of James V.
Commonweal t h of Australia (3) Janmes had cl ai med a
declaration that the Dried Fruits Act 11 of 1928 and 5 of
1935 and the regulations framed thereunder were invalid as
of fending against s. 92 of the Constitution. It is to the
observations made by the Privy Council in the |last case to
which we wish to refer. Referring to the word " free " used
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in the said section Lord Wight observed that the said word
in itself is vague and indeterminate; it nust take its
colour fromthe context. Then he referred to the fact that

"“"free trade’ ordinarily nmeans freedomfromtariffs ", but
he inmediately added that " free " in s. 92 cannot be
limted to freedomin the |last-mentioned sense. Accordi ng

to this judgnment, every step in the series of operations
which constitute the particular transaction is an act of
trade, and control under the State | aw of any of these steps

must be an interference with its freedomas trade. In this
connection it was al so observed that not nuch help is to be
got by reflecting that trade may still be free though the

trader has to pay for the different operations such as
tolls, railway rates and so forth; it would thus appear that
the result of this decision is that inposition of tolls,
railway rates and so forth might inpede the freedom of trade
contenmplated by -s. 92, which.in other words supports our
conclusion that a tax may anpbunt to a restriction under Art.
301.

(1) (1927) 40 C.L.R 1.

(3) (1936) A.C. 578,613.

(2) (1932) A.C. 542.
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In the case of Commpnweal th of Australia v. Bank of New
South Wales (1) to which reference has already been nmade in
connection wth | the test of pith and substance the Privy

Council was examining the validity of s. 46 of Banking Act
(Comonwealth) (No. 57 of 1947) in the light of the
provisions of s. 92 of the “Australian Constitution. In

deciding the said question one of the tests which was
applied by Lord Porter was : " Does the act not renotely or
incidentally (as to which they will say sonething later) but
directly restrict the inter-State business of banking ", and
he concluded that " two general ~propositions nay be
accepted, (1) that regulation of trade, conmmerce and
i ntercourse anong the States is conpatible with its absolute
freedom and (2) that s. 92is violated Only when a,
| egislative or executive act operates to restrict such
trade, comrerce and intercourse directly and imediately as
distinct from creating Sone indirect or consequentia
i npedi ment  which may fairly be regarded as remote ". ~This
decision thus justifies the conclusion we have reached about
the scope and effect of Art. 301.

In the result we hold that the Act has put a direct
restriction on the freedomof trade, and since in-doing so
it has not conplied with the provisions of Art. ~ 304(b) it
must be declared to be void. |In view of this conclusion it
i s unnecessary to consider the other points urged in support
of the challenge against the validity of the Act. The three
appeals and the two petitions are accordingly allowed and
wits or orders directed to be issued as prayed. The
appel lants and the petitioners will be entitled to their
costs fromthe respondent.

SHAH. J.-The wvalidity of the Assam Taxation (on Goods
carried by Roads or |nland Waterways) Act, 1954-hereinafter
referred to as the, Act, is challenged by certain producers
of tea in the States of Wst Bengal and Assam The Act was
passed by the Assam Legi sl ature and received the assent of
the Governor of Assamon April 9, 1954. To the introduc-
tion of the Bill (which was enacted into the Act) in
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t he State Legislature, the previous sanction of t he
President was not obtained : nor did the President assent to
the Act. By s. 3 of the Act,, it is provided inter alia
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that " manufactured tea in chests carried by notor vehicles,
cart, trolly, boat, aninmal and human agency or any ot her
neans except, railways and airways shall be liable to a tax
of one anna per pound of such tea and this tax shall be
realised fromthe producer". " Producer " is defined by s.
2 cl. (2) as meaning a producer of tea and included a person
in charge of the garden where tea is produced. By s. 4, tax
is charged on the total net weight carried during the return

peri od. Section 7 provides that every producer and dealer
shall furnish a return of nanufactured tea carried in
chests. By s. 23, cl. (3), the Conmi ssioner of Taxes is

aut horised to recover taxes and penalties due under the Act
as arrears of land revenue. Sections 27 and 28 inpose a
duty upon the producers to naintain accounts in the forms
prescribed under the Act and to preserve the sane and to
producer them whenever called upon, to the Comn ssioner or
ot her persons as may be appointed by the Governnent in that
behal f~ The rules framed under the Act make it obligatory
upon 'the producers to submt quarterly returns to the
Superi ntendent of Taxes and to naintain the registers in the
forms prescribed and failure to  maintain registers is
penal i sed.

In exercise of the powers conferred by s. 7, sub-s. (3), the
Conmi ssi oner of Taxes issued a notification in the Assam
Government Gazette notifying for general « information that
returns wunder the / Act and the Rules  thereunder for the
peri od between June 1, 1954 and Septenber 30, 1954, shall be
furnished on or  before OCctober 30, 1954, and for the
subsequent quarters. on or before the dates specified
therein. Three producers who transported their tea by road
or by inland waterways to Calcutta in the State of West
Bengal challenged by petitions wunder Art. 226 of the
Constitution filed in the Hgh Court of Assam tile
authority of the Legislature of the State of Assamto enact
the Act on the plea that the Act violated the guarantee of
freedom of trade, commerce and intercourse under
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Art. 301 of the Constitution. The Hi gh Court rejected the
plea raised by the petitioners, and against the orders
passed, three appeals with certificates of ~fitness under
Art. 132 of the Constitution have been preferred.” Two other
producers have chall enged the vires of the Act by petitions
under Art. 32 of the Constitution presented to this court.
The principal question canvassed in these proceedings is
about the conmpetence of the Assam Legi slature to enact the
Act . The producers contend that by Art. 301 of the
Constitution, trade, comrerce and intercourse being declared
free throughout the territory of India, the statute
authorising inposition of restrictions or burdens on that
freedom by levying tax under the authority of an Act /  which
does not conform to the conditions prescribed by the
Constitution is invalid. Item56 of List Il of the 'seventh
schedul e to the Constitution aut hori ses t he State
Legi slature to i nmpose taxes on goods and passengers carried

byroad or on inland waterways. |In ternms, the tax inposed by
the Act is a tax on goods carried by road and inland
wat erways and is not of the nature of a duty of excise. | f

the vires of the Act are to be adjudged solely in the [|ight
of the power conferred by Art. 246 cl. (3) read with item 56
of List 11 of the seventh schedule, the tax must be regarded
as within the conpetence of the State. But the exercise of
| egi slative power of the Parlianent and t he State
Legi sl atures conferred by the legislative lists is
restricted by diverse provisions of the Constitution. By
Art. 301, it is declared that subject to the provisions of




http://JUDIS.NIC. I N SUPREME COURT OF | NDI A Page 41 of 47
Par t X1l of the Constitution, trade, commer ce and
i ntercourse throughout the territory of India shall be free.
The |anguage of the Article is general; it admts of no
inmplications and of no exceptions bar those expressly
i mposed by Part XIIl. 1t conprehensively sets out the

guarantee of freedom and defines in terms, clear and
preci se, that trade, commerce and intercourse throughout the
territory of India subject to the provisions of Part XII
shall be free, i.e., trade, comerce and intercourse shal
not , except to the extent expressly permtted, be
prohi bited, controlled, burdened or inpeded. Cur
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Constitution even though in formfederal, has in diverse
provi si ons thereof, enphasised the unity of India; and wth
a view to pronote that unity appears to have guaranteed,
subj ect to specific restrictions, freedomof trade, comrerce
and intercourse throughout the territory. The Article is
not nerely declaratory of State policy like the directive
principles defined by Part IV of the Constitution which are
expressly not ~nmade enforceable by any court though the
principles are " fundamental in -the governance of the
country '. It incorporates a restriction on the exercise of
power by CGovernnental agency- |egislative as well as execu-
tive. Besi des pl acing-an irrenovabl e ban on the executive
authority, it restricts the legislative power of the
Parliament and the State legislatures conferred by Arts.
245, 246 and 248 and the relevant itens in-the |egislative
lists relating to trade, comrerce and intercourse. On the
exercise of the legislative power to tax trade, comerce and
i ntercourse, restrictions are prescribed by certain
provi sions Contained in Part Xll, e.g., Arts. 276, 286, 287,
288 and 289: but these restrictions ~do not exhaustively
delimt the periphery of that power.  The legislative power
to tax is restricted also by the fundanmental '@ freedons
contained in Part Ill, e.g., Arts. ~14,15(1),19(1)(g) and
31(1) and is further restricted by Part Xil1l. Article 245,
cl. (1), of the Constitution expressly provides /'that the
| egi sl ative powers of the Parlianment and the State Legisla-
tures to nake |laws are subject to the provisions ‘of the
Constitution ; and Art. 301 is undoubtedly one of the
provisions to which the |egislative powers are subject.

The power of taxation is essentially anattribute of the

sovereignty of the State and is not exerci sed in
consideration of the protection it affords or the benefit
that it confers upon citizens and aliens.. Its content is

not neasured by the apparent need of the amounts sought to
be collected, and its incidence does not depend upon the
ability of the citizens to nmeet the demand. But it is stil
not an unrestricted power. By Art. 265 of the Constitution
the power to tax can be exercised by authority of law al one
and the Constitution affirmatively grants the< power of
taxation
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under diverse heads under the three lists of the seventh
schedul e. The power of taxation has there. fore to_ be
exercised by the Legislature strictly wthin the limts

prescri bed by t he Constitution, and any al | eged
transgression either by Parliament or the State Legislature
of the limts inposed by the Constitution is justiciable.

Trade and commerce do not nean nerely traffic in goods, i.
e., exchange of commpdities for noney or other comuodities.

In the conplexities of nodern conditions, in their wde
sweep are included carriage of persons and goods by road,
rail, air and waterways, contracts, banking, insurance

transactions in the stock exchanges and forward markets,
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conmuni cation of information, supply of energy, postal and
tel egraphic services and many nore activities-too nunerous
to be exhaustively enunerated-which may be call ed comercia

i ntercourse. Moverrent of goods from place to place may in
some instance,% be an inportant ingredient of effective
commercial intercourse, but novement is not an essentia

i ngredi ent thereof Dealings in goods and other conmmercia
activities which do not inport a concept of novenent are as
much part of trade and commerce as transactions involving
novenent of goods. The guarantee of freedomof trade and
conmmerce is not addressed nerely against prohibitions,

conplete or partial; it is addressed to tariffs, [|icensing,
mar ket i ng regul ati ons, price-control, nati onal i sation
econom ¢ or social planning, di scrimnatory tariffs,

conpul sory appropriation of goods, freezing or stand-stil

orders and sinilar other inpedinents operating directly and
i Mmediately on the freedomof comercial intercourse as
wel | . Every sequence in the series of operations which
constitutes trade or conmerce is an act of trade or commerce
and burdens or inpedinents inposed on any such step are
restrictions —on the freedom of trade, commerce and inter-

cour se. VWhat is guaranteed is freedom in its widest
anplitude-freedom from prohibition, control, burden or
i mpedi ment in conmerci al i ntercourse. Not nerely

discrimnative tariffs restricting novenent of goods are
included in the restrictions which are hit by
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Art 301, but ball taxation on commercial intercourse, even
i nposed as a neasure for collection of revenue is so hit.
Bet ween discrimnatory tariffs and trade barriers on the one
hand and taxation for raising revenue on conmer ci a
intercourse, the difference is one of purpose and not of
quality. Both these forns of burden on conmer ci a

i ntercourse trench upon the freedom guaranteed by Art. 301:
The guarantee of freedomis again not nerely against burdens
or imnpedinments on inter-State novenent: nor does the
| anguage of Art. 301 guarantee freedom nerely from
restrictions on trade, comerce and intercourse as such
Articles 302, 303, 304 and 306, which | wll presently
advert to, mmke it abundantly <clear that the freedom
contenpl ated was freedom of trade, commerce and i ntercourse
in all their varied aspects inclusive of —all activities
whi ch constitute commercial intercourse and not nmerely from
restrictions on " trade, comerce and intercourse as such
Article 301 as has already been observed enunciates a fetter
upon the exercise of legislative power under the entries in
the lists of the seventh schedul e concerning or relating to

trade, comerce and intercourse. The basic principle
underlying Art. 301 appears to have been adopted from the
Constitution of the Australian Commonwealth. In t he

American Constitution, by the 8th section, Art. 1, power to
regul ate comrerce is granted; but the freedom of comerce as
guaranteed by our Constitution is not found enunciated in
the Constitution of the United States. Section 92 of the
Constitution of the Commonwealth of Australia provides by
the 1st paragraph that " on the inposition of uniformduties
of custons, trade, comerce and intercourse anobng the
States, whether by neans of internal carriage or ocean
navi gation, shall be absolutely free ". That guarantee of
freedom of trade, comrerce and intercourse though Dot as
extensive as the guarantee enshrined in our Constitution, is
of the same pattern. But our Constitution has nade a sig-
ni ficant departure fromthe Australian Constitution, Wereas
by s. 92 of the Australian Constitution,
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freedom of trade, comrerce and intercourse is guaranteed
anong t he States, i.e., at inter-State | evel , our
Constitution has nade trade, comrerce and intercourse free
throughout the territory of India. The freedom guaranteed
by our Constitution is nore pervasive: it is freedom of
trade, comrerce and intercourse intraState as well as inter-
State. But this extension of the area of its operation does
not alter the content of that freedom It is freedom from
tax burdens as well as other inpedinments.

Section 92 of the Commonweal th of Australia Act does not
enconpass the wi de freedom guaranteed by our Constitution-it
protects trade, comrerce and intercourse from restrictions

in inter-State conmerce; but in ny j udgrent , the
interpretation put by the Judicial Cormmittee of the Privy
Council in James v. Conmonweal th of Australia (1) upon the
meaning of the expression " free " ins. 92 is not on that

account less illumnating in the interpretation of Art. 301
of our Constitutionwhich is largely based on that section
of the Australian Constitution.

Lord Wi'ght in delivering the judgnent of the Board in Janes
v. Commonwealth of Australia (1) (supra) at pp. 627.628
observed

"' Free’ in s. 92 cannot be limted to freedomin the |ast
mentioned sense (freedomfromtariffs).  There may at first
sight appear to be sone plausibility in that idea, because
of the starting point in tinme specified in the section
because of the sections which surround, s. 92, and because
proviso to s. 92 relates to custons duties. 'But it is clear
that much nore is included in theterm customs duties and
other like matters constitute a nmerely pecuniary burden
there may be different and perhaps nore drastic ways of
interfering with freedom as by restriction or partial or
conpl ete prohibition of passing into or out of the State.

Nor does " free " necessarily connote absence of
di scrimnation between inter-State and intrastate trade. No
doubt conditions restrictive of freedomof trade anobng the
States wll frequently "involve a discrimnation; but that
is not essential or decisive........

(1) L.R (1936) A C 578.
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A conpul sory seizure of goods may include indifferently
goods intended for intrastate trade and goods intended for
trade anbng the States. Nor can freedom be limted to
freedom fromlegislative control; it nmust equally include
executive control Every step in the series of operations
which constitute the particular transactionis an act of
trade; and control under the State | aw of any of these steps
must be an interference with its freedomas trade."

These observations made in the context of —a guarantee
agai nst obstruction to the flowof interstate trade and
conmerce, involved the " conception " of freedom from
cust ons duti es, i mports, bor der prohi bi tions and
restrictions of every kind : the people were to be free to
trade wth each other, and to pass to and fro anong the
States, wi thout any burden, hindrance or restriction based
nerely on the fact that they were not nenbers of the sane

State ".

Freedom guaranteed by Art. 301 is however not absolute: it
is subject to the provisions contained in Part XIlIl of the
Consti tution. Article 302 authorises Parlianent to inpose
restrictions on the freedom of trade, commer ce and

i ntercourse between one State and another or wthin any
"part of the territory of India as nay be required in the
public i nterest. The Constitution has therefore
circunmscri bed the guarantee under Art. 301 by authorising
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the Parliament to impose restrictions thereon. Such
restrictions on trade, comrerce and intercourse nmay be
intrastate as well as inter-State: the only condition which
the restrictions nust fulfil is that they nmust be inposed in
the public interest. The learned Attorney-GCGeneral urged
that the courts are inconpetent to adjudge whether the
guantum and the incidence of a tax inposed by a Legislature
in exercise of its powers are in the public interest, and
therefore it nust be inferred that Arts. 301 and 302 do not
deal with freedomfromtaxation and the linmts which may be
pl aced thereon. Counsel urged that in the nodern politica
thought, exercise of the sovereign power of taxation is not
restricted to collection of revenue for governnenta
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purposes; it is reported to for diverse purposes, often with
a viewto secure a pattern of social order ensuring justice,
l'i berty and equal ity anongst citizens. That the courts may
not in adjudging upon the validity of a restriction inposed
by a parliamentary statute, lightly enter upon an
i nvesti gati on whet her the anmpbunt sought to be recovered and
its incidence are in the public interest, is not a ground
for holding that Art. 302 does not deal wth restrictions
whi ch may be pl aced upon trade, commerce and intercourse by
the inposition of 'taxes. The courts will nornally rely upon
the wi sdom of the Parlianent and presune that taxes are
generally inposed in the public interest: but that does not
exclude the jurisdiction of the court in a given case to
enter upon an enquiry whether —an inpugned |egislation
satisfies the constitutional test. |[If an enquiry into the
validity of a burden or inpedinment inmposed on the freedom of
trade, comerce 'and intercourse inposed otherw se than by
levying a tax is within the conpetence of the court, the
restraint which the courts put upon their own functions by
rai sing a presunption of constitutionality in dealing with a
burden inposed by a taxing statute cannot be forged into a
fetter upon their jurisdiction. By el. (b) of Art. 304, the
State Legislatures are invested with simlar authority to
i mpose restrictions on the freedomof trade, comerce and
intercourse with or within the State as may be required in
t he public interest. The territorial extent of the
operation of the | aws which may be made under Arts. 302 and
304(b) may not fromthe very nature of the jurisdiction
exercised by the Legislatures be co-extensive, but subject
thereto, the Parlianent and the State - Legislatures are
entrusted in exercise of legislative authority with powers
to restrict freedom of trade, conmerce and intercourse. Wy
the Constitution should have enacted that the  Parlianentary
| aw may i npose restrictions as may be required in the public

i nterest and the State law my i mpose reasonabl e
restrictions as may be required in the public interest, it
is difficult to appreciate. It is unnecessary for the
pur pose of these cases to enter
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upon a discussion whether there is any real distinction
between the quality of restrictions which may be inposed by
| egi sl ation by the Parliament and State Legi sl atures
exercising authority respectively under Arts. 302 and 304(b)
of the Constitution. The two Articles enact that to
oi rucnscri be effectively the freedom of trade, comrerce and
intercourse, the restriction nmust satisfy the primary test
that it is " required in the public interest ". Cause (b)
of Art. 304 is subject toa proviso that no Bill or
amendnment for the purpose of el. (b) shall be introduced or
nmoved in the Legislature of a State without the previous




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 45 of 47

sanction of the President. The authority of the State
Legislature to enact legislation inmposing restrictions on
trade, commerce and intercourse is therefore subject to the
condition that before the Bill or anendnent of a statute is
noved, the previous sanction of the President nust be
obt ai ned. Legi sl ative power of the Parlianent inposing
restrictions on the freedom of trade, commer ce and
intercourse nmay therefore be wvalidly exercised if the
restrictions are required in the public interest. On the
exerci se of authority 1in that behalf by t he State
Legi sl atures, there are placed two restrictions, (1) that
the restriction nust be reasonable and required in the
public interest, (2) that the Bill or amendnent i nposing
restriction can be noved or introduced in the Legislature
only with the previous sanction of the President. 1In this
context, | may refer to Art. 255 which provides, in so far
as it is material, that no Act-of the Legislature of a State
shall ~be invalid by reason only that the previous sanction
required by the Constitution was not given, if assent to
that Act' was given under el. (c) where the previous sanction

requi red -was that of the President, by the President. Even
if the previous sanction of the President has not been
obtained to the noving or introduction of the Bill or

amendnent falling within el. (b) of Art. 304, the Act stil
would not be invalid if the President has signified his
assent to the Act enacted by the Legislature.

Article 303(1) is an exception to Art. 302 -as well as Art.
304(b). Notwi thstanding the wi de sweep of the
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| egi slative power restored by Arts. 302 and 304(b) to the
Parlianment and the State Legislatures to nmake laws i nposing
restrictions on the freedom of trade, commer ce and
intercourse, prohibition is inposed on the exercise of the
power in making |aws giving or authorising the giving of,
any preference to one State over another or making, or
aut horising the making of, any discrimnation between one
State and another, by virtue of any entry relating 'to trade
and conmerce in any of the Lists.in the seventh  schedul e:
a. (1) of Art. 303 enphasises the object of t he
Constitution. nmakers to safeguard the econonmic unity of the
nation and to prevent discrimnation between the constituent
States in the matter of trade and commerce. It is true that
under c¢l. (1) of Art. 302, the discrimnation which s
prohibited is wunder a law made by virtue of ~an entry
relating to trade and comerce in the seventh schedule. But
thereby, discrimination which is prohibited is not™ linited
to discrimnation under |laws made under itens expressly
relating to the trade and comerce items of (the seventh
schedul e. The expression " relating to trade and comerce
used in Art. 302(1) in ny judgnment includes all  those
entries in the lists of the seventh schedul e which-deal wth
the power to legislate, directly or indirectly in respect of
activities in the nature of trade and comerce. By el. (2)
of Art. 303, the rigour of cl. (1) in the matter of laws to
be enacted by Parlianment is to a certain extent reduced.
That clause authorises the Parliament, but not the State
Legi sl atures, to nmake |laws notwithstanding el. (1) when it
is decl ar ed by law that it is necessary to make
discrimnation which is prohibited for the purpose of
dealing with the situation arising fromscarcity of goods in
any part of the territory of India.

Article 304, in so far as it is material, provides that
notwi thstanding anything in Art. 301 or Art. 303, the
Legislature of a State nmay by law, (a) inpose on goods
inmported fromother States (or the Union territories) any
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tax to which simlar goods manufactured or produced in that
State are subject, so, however, as not to discrimnate
bet ween goods so inported and goods so
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manuf act ur ed or produced. This cl ause implies t hat
notw t hst andi ng anything contained in Art. 301 or Art. 303,
the State Legislature has the power to im pose tax on the
import of goods to which simlar goods nanufactured or
produced in the State are subject, provided that by taxing
the goods inported fromanother State or Union territory, no
discrimnation is practised. If Art. 301 and Art. 303 did
not deal with restrictions or burdens in the nature of tax,
the reason for incorporating the non-obstante <clause to
which Art. 304, el. (1), is subject, cannot be appreciated.
Undoubt edly, the provisions of Part Xl Il of the Constitution
do not inmpose additional or independent powers of taxation
the powers of taxation are to be found conferred by Arts.
245, 246 and 248 read with the lists in the seventh
schedul e, and the provisions of Part XliIl are limtative of
the exercise of |egislative power. The circunstance that
the Constitution has chosen to deal with a specific field of
taxation as an exception to Arts. 301 and 303 (which should
really be Art. 303(1) ) strongly supports the inference that
taxation was one of the restrictions fromthe inposition of
which by the guarantee of Art. 301, trade, comerce and
intercourse are declared free.

Clause (b) of Art. 304 is subject tothe proviso prescribing

that the previous sanction of “the President shall be
obtained to the ‘nmoving or introduction of a Bill or
amendment inposing restrictions on the freedom of trade,
commer ce and intercourse. There is - however - no such

condition inposed in the matter of enactnent of |aws
i mposing non-discrimnative tariffs under el. (a). But on
that account, the nature of the restrictions contenplated by
cls. (a) arid (b) is not in-any manner different. Cl ause
(b) deals wth a general restriction which includes a
restriction by the inposition of a burden in the nature of
tax. Clause (a) deals with a specific burden of taxation in
alimted field.

Article 305 protects existing | ans except in so far as the
President may by order or otherwise direct, and it also
val i dates certain enactnments nade before the comencenent of

the Constitution (Fourth Anmendnent) Act, 1955, and
aut hori ses the Parlianent
882

and the State Legislatures in future to make | aws relating
to matters referred to in sub-cl. (2) of cl. (6) of Art. 19.
Article 306 of the Constitution which was repealed by the
Constitution (Seventh Anendrment) Act, 1956, provided, in so
far as it is material, that notw thstanding anything in the
foregoi ng provisions of Part Xl Il or any other provisions of
the Constitution, a State specified in Part B of the First
Schedul e which before the commencenent of the Constitution
was | evying any tax or duty on the inmport of goods into the
State fromother States or on the export of goods from the
State to other States may, if an agreenent in that behalf
has been entered into between the Government of India and
the Governnent of that State continue to levy and collect
such tax or duty subject to the terns of such
agreement........... The margi nal note of the Article refers
to the power of the States specified in Part B of the First
Schedule to levy tax as a power to inmpose restrictions on
trade and comerce, and clearly supports the view that
within the nmeaning of Art. 301, freedomwas to include free-
dom fromtaxation and the restrictions contenplated by Arts.
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302 and 304 contenplated inposition of burdens of the nature
of taxation.

On a careful review of the various Articles, in nmy judgnent,

by Part X Il, restrictions have been inmposed upon the
| egi sl ati ve power granted by Arts. 245, 246 and 248 and the
lists in the seventh schedule to the Parlianent and the
State Legislatures and those restrictions include burdens of
the nature of taxation. Therefore, the power to tax
conmercial intercourse vested by the legislative lists in
the Parlianent or the State Legislatures, is circunmscribed
by Part XlIl of the Constitution and if the exercise of that
power does not conformto the requirements of Part XIII, it
woul d be regarded as invalid.

As observed hereinbefore, the previous sanction of the
President was not obtained to the noving of the Bill which
was enacted as the inpugned Act. Even though the Assam
Legi sl ature had by item 56 of the seventh schedul e
| egi slative authority to inmpose this tax, the State could
not exercise this authority in the absence of the previous
sanction of the President and
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the invalidity of the Act inposing the tax on goods and
passengers is not cured, the President not having assented
to the Act at any time after it was passed by the Assam
Legi sl ature. The argunent that this view seriously
restricts the " sovereignty of the States has, in ny view,

little force. Even a cursory review of our constitutiona

provisions clearly shows that the primary object of the
Constituent Assenbly was to erect a governnental nachinery
with a strong central Governnent, wth the object of
building up a healthy econony, and unifying  the various
conponent States, consisting of the former ~British Indian
Provinces and the nerged Indian States, ~ by subordinating
| ocal and parochial interests to the w der nati ona

i nterest. In any event, in‘adjudging the vires of a
statute, the inpact of the viewwhich the interpretation
pl aced by the court may produce on sonme cherished notion of
soverei gnty of the component States nust be ignored.

In that view, the Assam Taxation (on Goods carried by Roads
or Inland Waters) Act, 1954, nust be regarded as infringing
the guarantee of freedom of trade and commerce -under Art.

301, because the Bill noved in the Assenbly had not received
the assent of the President as required under Art.  304(b)
provi so, and the Act has not been validated by the assent of
the President under Art. 255(c).

In the view expressed by ne, | do not deemit necessary to
enter wupon certain subsidiary contentions such as the
application of the " pith and substance doctrine " to the
i nterpretation of the relevant cl auses, the al | eged
violation by the Act of the equal protection clause of the
Constitution, and the effect of Act XXI X of 1953 enacted by
the Parliament, which were debated at the Bar

In the view taken, the appeals nmust be allowed and the Rule
in the two applications nmade absolute, with costs.

ORDER OF COURT: In viewof the nmjority judgnent, the
appeals and the wit petitions are allowed wth costs-one
set of hearing fees.
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