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ACT:

Raj ast han Sal es Tax Act, 1954, s.2(o) Explanation Il -
Interpretation of - Effect of incorporating sub-s.(2) of s.4
of Central Sales Tax /Act 1956 in the Explanation - Resale of
goods in the course of inter-State trade -of conmmerce -

Whet her it can still 'be regarded as resale within the State.
Interpretation of Statutes - ~Rule of incorporation -
Expl ai ned.

Practice & Procedure - Appeal directly against an order
by an Oficer in the hierarchy - Wen can be entertained -
Art. 136, Constitution of India.

HEADNOTE:

The Rajasthan Sales Tax Act 1954 (State Act) by Sub-
section (o) of section 2 defines "sale" to nean inter alia
"any transfer of property in goods for cash or for deferred
paynment or for any other val uabl e consideration. Explanation
(ii) of section 2(0) provides that "a transfer of property
in goods shall be deenmed to have been nade within the State
if it fulfils the requirenents of sub-sec. (2) of s. 4 of
the Central Sales Tax Act, 1956 (Central Act). Sub-s.(s) of
sec.2 defines "taxable turn over" to nmean "that -part" of
turn over which remains after deducting therefrom the
aggregate amount of the proceeds of sale of = goods, which
have been sold to persons outside the State for consunption
outside the State. Sub-s.(1) of sec.4 of the Central Act
provides that subject to the provisions contained'in sec.3,
when a sale or purchase is determned in accordance wth
sub-s.2 to take place inside a State, such sale or purchase
shall be deenmed to have taken place outside all other
States. Sub-s.(2) lays down that a sale or purchase of goods
shall be deenmed to take place inside a State, if the goods
are within the State in the case of specified or ascertained
goods, at the time the contract of sale is nade.

The appel | ant - assessee, a registered deal er both under
the provisions of the State Act and the Central Act,
purchased poppy seeds against Declarations in Form No.
S.T.17 furnished to the
1076
selling dealers. |In the Declarations in FormNo. S. T.17 it
was stated that the assessee was purchasing the poppy seeds
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for the purpose of "resale within the State". The assessee,
resold the poppy seeds to different buyers under contracts
executed by and between the assessee and the buyers at
Bhawani Mandi. Adnmittedly, when these contracts were made
bet ween t he assessee and the buyers, the poppy seeds form ng
subject matter of the contracts were specific goods in
deliverable condition situate in Bhawani Mndi and the
property in the poppy seeds accordingly passed to the buyers
under the contracts in Bhawani Mandi. Wile conpleting the
assessnment of the assessee to sales tax for the assessment
years 1975-76 and 1976-77, the Comercial Tax Oficer
i ncluded the purchase price paid by the assessee for the
poppy seeds in his taxable turn over under the provisions of
second proviso to cl.4 of sub-s.(s) of s.2 of the State Act
on the ground that the resales of the poppy seeds effected
by the assessee were sales in the course of inter-State
trade and commerce and were therefore not sales within the
State and hence the poppy seeds purchased by the assessee
were used for a purposed other than that nentioned in the
Decl ar ati'ons.

Aggri-eved by the aforesaid order, the assessee
preferred civil appeal s Nos. 207 and 208 of 1983 by specia
| eave directly to Supreme Court. The facts of these appeals
are broadly simlar to the facts of the other appeals
conprised in this/group. Counsel on behalf of the appell ant
contended (i) that thought it was true that the resales
effected by it were sales in course of inter-State trade or
conmerce as definedin sub-s.(3) of  the Central Act, they
were still sales within the State in accordance wth the
principles forrmulated in sub-s.(2) of sec.4 of the Centra
Act; (ii) that the resale by it being sales in the course of
inter-State trade or conmerce, were not liable to be taxed
by the State and could be taxed only by the Centra
CGovernment under the Central Act but that did not deprive
the resales of their character of sales within the State
whi ch character attached to themby reason of sub-s.(2) of
sec.4 which was incorporated inthe State Act by Explanation
Il to sub-s.(0) of sec.2 of the State Act and (iii) that
what was incorporated in Explanation Il to sub-s.(o0) of
sec.2 of the State Act was only sub-s.(0) of sec.2 of the
State Act and not sub-s.(1) of sec.4 of the Central Act and
therefore the opening words in sub-s.(1) —of sec.4 had no
i mpact on the provisions enacted in the Explanation. On the
ot her hand, counsel for the respondent Revenue argued (1)
that if on an application of the principles set out in'sec.3
of the Central Act, a sale was a sale in the course of

inter-State trade or Comrerce, it could not possibly be
regarded as a sale within the
1077

State and (2) that since the resales effected by the
appel | ant - assessee were admittedly sales in the “course of
inter-State adnmittedly sales in the course of inter-State
trade or comerce, they could not be said to be resales
within the State as envisaged in the Declarations in From
No. ST 17.

Al'l owi ng the appeal s,
N

HELD : 1. It cannot be said that the assessee used the
goods for a purpose other than that mentioned in the
Decl arati ons. The assessee resold the goods within the State
as nentioned in the Declarations in Form No. ST.17 furnished
by him to be selling dealers. The assessnents nade on each
assessee to the extent that the assessnments sought to
include in the taxable turnover the purchase price paid by
the assessee in respect of the goods purchased against
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Declarations in FormNo. ST.17 furnished to the selling
deal ers are set aside. [1090 D E

2. There is, no antithesis between a sale in the course
of inter-State trade or comerce and a sale inside the
State. Even an inter-State sale must have a situs and the
situs may be in one State or another. It does not involve
any contradiction in saying that an inter-state sale or
purchase is inside a State or outside it. The situs of a
sale may fall for consideration fromnore than one point of
view. It may require to be considered for the purpose of
determining its exigibility to tax as also for other
purposes such as the one arising in the present cases. O
course, a sale which is'in the course of inter-State trade
or commerce cannot be taxed by a State Legislature even if
its situs is within the State, because the State Legislature
has no |Ilegislative conpetence to inpose tax on sale in the
course of inter-State trade or commerce. That can be done
only by Parlianment. |If therefore a question arises whether a
sale is exigible to tax by the State Legislature, it may
have to ‘be considered whether it is a sale in the course of
inter-State trade or conmerce. ~ The sane sale in another
context may have to be examined froma different point of
view for determning whereits situs lies and whether it is
a sale inside the ‘State or outside the State. There is
therefore no inconpatibility in the sanme sale being both a
sale in the course /of inter-State trade or comrerce wthin
the meaning of sec.3 of the Central Act as also a sale
inside the State in accordance with the principles laid down
in sub-s. 2 of sec.4 of the Central Act. [1086 D-H, 1087 A

3. It is a recognised cannon of construction that an
expression used in a rule, bye law or form issued in
exerci se of
1078
power conferred by a statute nust, unless there is anything
repugnant in the subject or context, have the sanme nmeaning
as is assigned to it under the statute. The expression
"resale within the State" in Form No. ST17 nust therefore be
read in the light of Explanation |l to sub-s. (o) of sec.2
of the State Act which lays down as to when a sale shall be
deened to have been made within the State and this provision
in the Explanation nmust govern the determ nation of what is
"resalw within the State" wthin the neaning of that
expression as used in Forom No. ST17. [1087 C- E]

3.(ii) Explanation 11 to sub-s.(0) of sec.2 of -the
State Act, enacts as to when a sale shall be deened to be a
sale within the State by reference to sub-s.(2) of sec.4 of
the Central Act. It is only sub-s.(o0) of sec.2 which is
incorporated in Explanation Il to sub-s.(0) of sec.2 of the
State Act and the Court is called upon to consider as to
what is the effect of such incorporation. The Court is not
concerned with the interpretation of sub-s.(1) or sub-s.(2)
of s.4 inthe context of s.3 of the Central Act. The State
Legi slature could have very well reproduced the ‘entire
| anguage of sub-s.(2) of sec.4 bodily in Explanation Il to
sub-s. (o) of sec.2 but it preferred to enploy a sinplar
device by incorporating by reference the provisions of sub-
s.(2) of sec.4 in Explanation Il to sub-s.(0) of sec.2. The
rule of incorporation is that when a subsequent Act amends
an earlier one in such a way as to incorporate itself, or a
part of itself, into the earlier, then the earlier Act nust
thereafter be read and construed (except where that would
lead to a repugnancy, inconsistency or absurdity) as if the
altered words had been witten into the earlier Act with pen
and ink and the old words scored out so that thereafter
there is no need to refer to the amending Act at all




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 12

Therefore, Explanation Il to sub-s.(0) of sec.2 nust be
interpreted as if sub-s.(2) of sec.4 were witten out
verbatimin the Explanation and once sub-s.(2) of sec.4 is
witten out in the Explanation, there is no occasion or need
to refer to the Central Act fromwhich this incorporation is
made or to its purpose or context. [1087 E-F; 1088 H 1089
A-C, 1089 C D

In re Wod s Estate (1886) 31 Ch. D. 607 & Shanrao v.
Parul ekar, District Magistrate, Thana A I.R 1952 S. C. 324,
relied upon.

Craies on Statute Law, 5th Edition, page 207, Crawford
on Statutory Construction page 110, referred to.

Conmi ssioner of Sales tax v. Godrej Soap Private Ltd.
23 S.T.C. 489, State of Orissa v. Johri Mal 37 S.T.C 157
and Georgopoulos v. State of Maharashtra 37 S. T.C. 187,
approved.

1079

M. Pol estar El ectronic (Pvt.) Ltd. V. Addl .
Conmi ssioner ~Sales” Tax and Anr. [1978] 1 S.C C. 636,
referred to.

In the instant case, at the time when the contracts of
resale were nade by the assessee, the goods were specific
ascertai ned goods |lying at~ Bhawani Mandi inside the State
and if that be so, the resales affected by the assessee nust
be deened to have/ taken place inside the State on the
principles laid down in sub-s.(2) of sec.4 of the Centra
Act as incorporated in Explanation II' to sub-s.(0) of sec.2
of the State Act. It did not make ~any difference to this
position that the resales were sales in the course of inter-
State trade or conmerce. The only consequence of the resales
being sales in the course of inter-State trade or comrerce
was that they were not taxable under the State Legislation
[1089 F-@G

Odinarily the Supreme Court ~ does not entertain an
appeal directly against an order made by an officer in the
hi erarchy, when there are other renedi es by way of appeal or
revision provided to an assessee under the statute. However,
it would be futile to drive the assessee to the procedure of
appeal and revision and then a Wit Petition to the Hi gh
Court when the High Court in another case has al ready taken
the view that when a resale is nade by an assessee which is
in the course of inter-State trade or commerce, it cannot be
regarded as a resale within the State and hence such resale
woul d constitute a breach of the Declaration given by the
assessee to the selling dealer so as to -attract of the
applicability and the purchase price paid by the assessee
woul d consequently be liable to be included in the taxable
turnover of the assessee. [1081 C G

JUDGVENT:

ClVIL APPELLATE JURISDICTION : Civil Appeal Nos. 207-08
O 1983 etc.

Fromthe Judgnent and Order dated 22.9.1982 of the
Commercial Taxes Oficer, Jhalawar for Tax Assessnent Year
(1) 1982-83.

Soli J. Sorabjee, F.S. Nariman, R L. Grieya and S K
Jain for the Appellant.

Dr. L.M Singhvi and B.D. Sharma for the Respondents.

The Judgrment of the Court was delivered by
1080

BHAGMATI, C.J. These appeals by special |eave raise a
short question of construction of certain provisions of the
Raj ast han Sal es Tax Act 1954 (hereinafter referred to as the
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State Act). It is a pure question of |aw and does not depend
for its determnation on the distinctive facts of any
particul ar case out of this group of appeals but in order to
arrive at a proper determnation, it is necessary to
consider this guestion in its proper perspective and
therefore the broad constellation of facts in which the
guestion arises may be briefly stated.

W will confine ourselves only to the facts of Cvi
Appeal Nos. 207-208 of 1983 for the facts of this appeal are
broadly simlar to the facts of the other appeals conprised
in this group. The assessee is a partnership firm which
carries on business in grains, oil seeds, poppy seeds etc.,
in Bhawani Mandi in District Jhalawar in the State of
Raj ast han. The assessee is a registered dealer under the
provisions of the State Act and is also registered as a
deal er under the provisions of the Central Sales Tax Act
1956 (hereinafter referred to Central Act). The assessnent
year with which we are concerned in this appeal are
assessment years 1975-76 and 1976-77. During these two
assessment years, the assessee purchased poppy seeds agai nst
Decl arations in FormNo. ~S.T. 17 furnished to the selling
deal ers. These Declarations in FormNo. S. T. 17 stated that
the assessee was purchasing the poppy seeds for the purpose
of resale wthin the State. The assessee, after purchasing
the poppy seeds against these Declarations, resold the sane
to different buyers under contracts executed by and between
the assessee and the buyers at Bhawani Mandi. It was not
di sputed that at the date when these contracts were made
bet ween the assessee and the buyers, the poppy seeds form ng
subject matter of the contracts were specific. goods in
deliverable condition situate in Bhawani Mndi - and the
property in the poppy seeds accordingly passed to the buyers
under the contracts in Bhawani Mandi. The resal e of poppy
seeds to the buyers were therefore,  according to the
assessee, sales within the State and it could not be said
that the poppy seeds purchased by the assessee were used by
it for any purpose other than the one nentioned in the
Declarations furnished by the assessee to the selling
deal ers. But while conpleting the assessnment of the assessee
to sale tax for the assessment years 1975-76 and 1976-77,
the Commercial Tax O ficers took the view that the resal e of
the poppy seeds effected by assessee were sales in- the
course of inter-State trade and conmerce and were therefore
not sales within the State and hence the poppy seeds
purchased by the assessee were used for a purpose
1081
other than that nentioned in the Declarations furnished by
the assessee to the selling dealers and consequently. the
purchase price of the poppy seeds was |iable to be included
in the taxable turn over of the assessee. The Commerci al Tax
Oficer accordingly passed two assessnment orders—-on 22nd
Sept enber 1982, one for the assessment year 1975-76 and the
other for the assessment year 1976-77 and included the
purchase price paid by the assessee for the poppy seeds in
the taxable turn over of the assessee. The assessee there
upon preferred the present appeal by special |eave directly
to this Court.

Now at the outset we should like to make it clear that
ordinarily we do not entertain an appeal directly against an
order made by an officer in the hierarchy, when there are
other renedies by way of appeal or revision provided to an
assessee under the statute. Here the assessee could have
preferred an appeal against the order of assessnment nade by
the Commercial Tax O ficer and he could have then gone in
revision to the Board of Revenue and thereafter to the High
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Court under article 226 or 227 of the Constitution and then
if he was aggrieved by the order passed by the H gh Court,
he could cone to this Court under Article 136. W woul d have
ordinarily insisted on the assessee going through this
hi erarchy of judicial process and declined to entertain the
petition for special leave directly against the order of
assessment made by the Commercial Tax O ficer. But we were
infornmed by the |earned Advocate appearing on behal f of the
assessee, and this was not controverted by the |earned
advocate appearing on behalf of the Departnment, that the
Hi gh Court in another case has already taken the view that
when a resale is made by an assessee which is in the course
of inter-State trade or commerce, it cannot be regarded as a
resale wthin the State and hence such resale would
constitute a breach of the Declaration given by the assessee
to the selling dealer so as to attract of the applicability
and the purchase price paid by the assessee would
consequently be liable to be included in the taxable
turnover of the assessee. It would therefore, argued the
| ear ned counsel for the assessee, be futile to drive the
assessee to the procedure of appeal ‘and revision and then a
Wit Petition to the H gh Court. This contention urged on
behal f of the assessee had force and we accordingly granted
special leave and entertained this appeal. Simlarly we
granted special |leave'in the other cases as well and hence
those appeal s are placed before us alongw th this appeal
The short but interesting question that arises for
consi deration on these facts is : when an assessee Purchases
1082
goods from a selling. deal er against a Declaration in Form
No. ST 17 starting that the goods are bei ng purchased by him
for resale wthin the State and he then proceeds to resel
the goods and such resale is in the course of inter-State
trade or commerce, would such resale be liable to be
regarded as a sale not within the State for the purpose of
the Declaration in Form No. ST 17, nmerely because it is a
sale in the course of inter-State trade or conmerce. Wuld
the character of such resale, nanely, that it is‘a sale in
the course of inter-State trade or comrerce be inconsistent
with its being also a sale within the State as contenpl ated
inthe Declaration in FormNo. ST 17. The determ nati on of
this question depends on the true interpretation of a few
rel evant provisions of the State Act. Section 2 is the
definition Section and it defines various terns used in-the
State Act. Sub-section (0) of Section 2 defines sale to nean
inter alia "any transfer of property in goods for cash or
f or deferred paynent or f or any ot her val uabl e
consi deration”. There are two Explanations to Section 2 sub-
section (0). W need not refer to the first  Explanation
since it has no bearing on the issues arising in /these
appeal s but the second Explanation is material and it nmay be
reproduced as follows :
"A transfer of property in goods shall be deemed
to have been made wthin the State if it fulfils
the requirenents of sub-section (2) of Section 4
of the Central Sales Tax Act, 1956 (Central Act 74
of 1956.)"
"Sale Price" is defined in Section 2 sub-section (p) to nmean
inter alia "the anpbunt payable to a deal er as consideration
for the sale of any goods, |ess any sumallowed as cash
di scount". Then there is the definition of "turn over" in
sub-section (t) of Section 2 and according to this
definition, "turn over" neans "the aggregate of the anount
of sale price received or receivable by a dealer in respect
of the sale or supply of goods in the carrying out of any
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contract." The expression "taxable turn over" is defined in
sub-section (s) of Section 2 and it provides inter alia that
“"taxable turn over" nmeans "that part of turn over which
remai ns after deducting therefrom the aggregate anount of
the proceeds of sale of goods, which have been sold to
persons outside the State for consunption outside the
State". It is clear on a conbined reading of these
definitions that "taxable turn over" nmeans the aggregate
amount of sale price received or receivable by a dealer in
respect of sales of goods within the State. It is only sales
of goods wthin the State which can be taxed by the State
Legi slature Clause (i) of Article 286 of the

1083
Constitution provides inter alia that no lawof a State
shal | inmpose or authorise the inmposition of a tax on the

sal e or purchase of goods where such sale or purchase takes
pl ace outside the State and Clause (ii) of that Article
enpowers Parliament to formulate principles for determ ning
when a sale or purchase of goods can be said to have taken
pl ace outside the State. These principles have been
forrmulated by —Parlianent in Section 4 of the Central Act
whi ch reads :
"4, When is a sale or purchase of goods said to
take place outside a State - (1) Subject to the
provi sions contained in Section 3, when a sale or
purchase is determned in accordance wth sub-
section (2) to take placeinside a State, such
sal e or ‘purchase shall be deemed to have taken
pl ace outside all other States.
(2) A sale or purchase of goods shall be deemed to
take place inside a State, if the goods are within
the State
(a) in the case of specific or ascertained goods,
at the tinme the contract of sale is made; and
(b) in the case of wunascertained or future goods,
at the tinme of their appropriation to the contract
of sale by the seller or by the buyer, whether
assent of the other party is prior or subsequent
to such appropriation.”
Sub-section (2) of Section 4 lays down the principles for
det erm ni ng when a sal e or purchase of goods shal |l be deened
to take place inside the State. Once on the application of
these principles set out in sub-section (2) of Section 4, it
is determined that a sale or purchase of goods has taken
place inside a particular State, both according to genera
principles as also by the express words of sub-section (1)
of Section 4 it mnust be deemed to have taken place outside
all other States. Such sale or purchase can then be fixed
only by the State in which it nmust be deened to have taken
place on the application of the principles set out in sub-
section (2) of Section 4 and no other State can inpose tax
on such sale or purchase by reason of Cause (i) of Article
286. Parliament has also in Section 3 of the Central Act
formul ated principles for determining when a sale or
purchase of goods can be said to take place in the course of
inter-State trade or conmerce and in Section 5 of the
Central Act
1084
principles have been formulated for determ ning when a sale
or purchase of goods can be said to take place in the course
of inport or export. These principles were necessary to be
fornul ated because a sale or purchase of goods in the course
of inter-State trade or comerce cannot be taxed by a State
on account of Entry 92A in List | of the Seventh Schedul e of
the Constitution which sets out the topic of tax on sale or
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purchase of goods in the course of inter-State trade or
conmerce within the exclusive |legislative conpetence of
Parliament and so far as sale or purchase of goods in the
course of inport or export is concerned it is also not
taxable by a State by reason of Cause (i) of Article 286.
It is necessary to nention here that sub-section (1) of
Section 4 opens with the words "Subject to the provisions
contained in Section 3", but when we turn to Explanation |
to sub-section (o) of Section 2 of the State Act we find
that what 1is incorporated in that sub-section is only sub-
section (2) of Section 4 and not sub-section (1) of Section
4 nor Section 3 or Section 5 of the Central Act.

Now t he Declarations in Form No. ST 17 furnished by the
assessee to the selling dealers uniformally stated that the
goods were purchased by the assessee for the purpose of
resale within the State. ~The advantage of furnishing a
Declaration in Form No.~ ST 17 is that the selling dealer
woul d not "be liable to pay sales-tax on the sale effected by
hi m agai nst the Declaration and the assessee would not
therefore have to pay to the selling dealer sales-tax as
part of the purchase price nor would the assessee be |iable
to pay any purchase tax on -the purchase made by him on
account of the saving enacted in Section 5A of the State
Act. But the second proviso to clause (iv) of sub-section
(s) of Section 2 of the State Act provides as to what would
be the consequence if an assessee purchases goods w thout
payi ng any tax on the strength of a Declaration furnished by
himand the goods are then used by himfor a purpose other
than the one nmentioned in the Declaration. It enacts the
followi ng provision with a viewto penalising an assessee
who conmits a breach of the statement made by himin the
Decl arati on:

"Provided further that when any dealer has
purchased any goods wi thout paying any tax on the
strength of any declaration furnished by him and
the said goods are usedby himfor any purpose
other than the one nentioned in the declaration
the purchase price of such goods shall be included
in his taxable turn over."
1085
It was on the basis of this proviso that the Conmercial Tax
Oficer sought to tax the assessee on the purchase price
paid by it to the selling dealers on the ground that the
assessee had not resold the goods within the State but had
resold them in the course of inter-State trade or comerce
and thus wuse the goods for a purpose other than that
mentioned in the, Declarations in Form No. ST 17. The
guestion is whether this view taken by the Comrercial Tax
Oficer is right.

The principal argunment advanced on behalf ~of the
Departnment was that since the resales effected by the
assessee were admttedly sales in the course of inter-State
trade or comerce they could not be said to be resales
within the State as envisaged in the Declarations in Form
No. ST 17 and the goods were therefore used by the assessee
for a purpose other than that nmentioned in the Declarations.
The Departnent contended that if on an application of the
principles set out in Section 3 of the Central Act, a sale
was a sale in the course of inter-State trade or commrerce
it could not possibly be regarded as a sale within the State
and in support of this conention the Departnent relied on
the opening words "Subject to the provisions contained in
Section 3" in sub-section (1) of Section 4 of the Centra
Act. The assessee on the other hand contended that though it
was true that the resales effected by it were sales in the
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course of inter-State trade or conmerce as defined in sub-
section (3) of the Central Act, they were still sales within
the State in accordance wth the principles fornmulated in
sub-section (2) of section 4 of the Central Act. The
argunent of the asessee was that the resales effected by it
being sales in the course of inter-State trade or conmerce
were not liable to be taxed by the State and could be taxed
only by the Central Governnent under the Central Act but
that did not deprive the resales of their character of sales
within the State which character attached to them by reason
of sub-section (2) of Section 4 which was incorporated in
the State Act by Explanation 11 to sub-section (0) of
Section 2 of the State Act. The answer given by the assessee
to the argunent of the Departnent based on the openi ng words
of sub-section (1) of Section 4 of the Central Act was that
what was incorporated in Explanation Il to sub-section (0)
of Section 2 of the State Act was only sub-section (2) of
Section 4 and not sub-section (1) of Section 4 of the
Central Act and therefore the opening words in sub-section
(1) of Section 4 had no inpact on the provisions enacted in
Expl anation. These rival argunments raised an interesting
guestion of interpretation and though it is res integra so
far as this Court is concerned we find that there
1086
are a | arge nunber /of decisions of various H gh Courts which
have accepted the construction contended for on behalf of
the assessee. W may refer only to a few of these deci sions
nanel y, Conmi ssioner  of Sales Tax v. CGodrej Soap Private
Limted 23 S.T.C 489, State of Oissa v. Johri Mal 37 S.T.C
157 and Geor gopoul os v. State of ‘Maharashtra 37 S.T.C 187.
W may first clear the ground by stating facts which
were not in dispute between the parties. There were two
basic facts on which there was no dispute.” One was that the
resal es effected by the assessee were sales in the course of
inter-State trade or comrerce within the neaning of section
3 of the Central Act. The assessee did not dispute the
correctness of this position. The second was that at the
time when the contracts of resale were made by the assessee,
the goods were specific ascertai ned goods situate in Bhawani
Mandi, that is, within the State and on the principles
formulated in sub-section (2) of section 4 of the Centra
Act, the resale effected by the assessee were deened to take
place inside the State. The only question is whether by
reason of the resale being sales in the course of inter-
State trade or comerce, they ceased to be sales inside the
State. W& do not think the answer to this question admits to
any serious doubt. There is, in our opinion, noantithesis
between a sale in the course of inter-State trade or
comerce and a sale inside the State. Even an.inter-State
sale must have a situs and the situs nay be in one State or
another. It does not involve any contradiction in saying
that an inter-State sale or purchase is inside a State or
outside it. The situs of a sale may fall for consideration
from nore than point of view It may require to be
consi dered for the purpose of determining its exigibility to
tax as also for other purposes such as the one arising in
the present case. O course a sale which is in the course of
inter-state trade or commerce cannot be taxed by a State
Legislature even if its situs is within the State, because
the State Legislature has no legislative conpetence to
i mpose tax on sale in the course of inter-State trade or
conmerce. That can be done only by Parlianment. |f therefore
a question arises whether a sale is exigible to tax by the
State Legislature, it may have to be considered whether it
is a salein the course of inter-State trade or conenerce
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The sane sale in another context mmy have to be exam ned
froma different point of view for determning where its
situs lies and whether it is a sale inside the State or
outside the State. There is therefore no inconpatibility in
the sane sale being both a sale in the course of inter-state
trade or comerce within the meaning of Section 3 of the
Central Act as also a sale

1087

inside the State in accordance with the principles laid down
in sub-section (2) of Section 4 of the Central Act.

Now l et us turn to consider the purpose nmentioned in
the Declarations in Form No. ST 17 furni shed by the assessee
to the selling deal ers. The purpose for which the goods were
purchased by the assessee was stated in the Declarations to
be "resale within the State". Obviously the expression
"resale within the State" in Form No. ST 17 nust bear the
same nmeaning it has in'the State Act. Form No. ST 17 has
been prescribed by the State Government in exercise of the
power conferred under Section 26 of the State Act and it is
a recogni'sed cannon of construction that an expressi on used
ina rule, by lawor formissued ‘in exercise of power
conferred by a statute nust, wunless there is anything
repugnant in the subject —or context, have the same meaning
as is assigned to it under the statute. The expression
"resale within the State" in FormNo. ST 17 nust therefore
be read in the |light of Explanation Il to sub-section (0) of
section 2 of the State Act which | ays - down as to when a sale
shall be deened to have been nade within the State and this
provision in the Explanation nust govern the determ nation
of what is "resale wthin the State" wthin the meaning of
that expression as used in Form No. ST 17.

That takes wus to a considerationof Explanation Il to
sub-section (o) of Section 2 of “the State Act. This
Expl anati on enacts as to when a sale shall be deenmed to be a
sale within the State by reference to sub-section (2) of
Section 4 of the Central Act. If a sale fulfils the
requi renents of sub-section (2) of Section 4 of the Centra
Act, it shall be deened to be a sale within the State and it
will be so also for the purpose of the Declaration in Form
No. ST 17. It is with reference to the requirenents of sub-
section (2) of Section 4 that we shall have to judge whet her
the resales effected by the assessee were sales within the
State. But before we do so, it would be convenient at this
stage to refer to the argunment of the Departnent based on
the opening words "Subject to the provisions contained in
section 3" in sub-section (1) of Section 4 of the Centra
Act. The Departnent argued that since the enactnent in sub-
section (1) of Section 4 is expressly made subject to the
provision contained in Section 3, the latter provision nust
over-ride the fornmer and therefore, once it is found on an
application of the principles fornulated in Section 3 that a
sale is in the course of interstate trade or comerce, the
provi sion enacted in Section 4 would have no application and
it cannot be said of such a sale that it
1088
is a sale inside the State. This argunment of the Depart nent
suffers from an obvious fallacy. In the first place, al
that the opening words "Subject to the provisions contained
in Section 3" intend to convey is that even where a sale is
determ ned in accordance with sub-section (2) of Section 4
to take place inside a State and therefore outside all other
States, it would not exclude the applicability of Section 3
and if it satisfies the requirenents of that section, it
woul d still be a sale in the course of inter-state trade or
conmer ce taxable wunder the provisions of the Central Act.
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Secondly, we are not concerned here with the interpretation
of sub-section (1) or sub-section (2) of section 4 in the
context of Section 3 of the Central Act. W are concerned
only with Explanation Il to sub-section (0) of Section 2 of
the State Act and that Explanation refers only to sub-
section (2) of section 4 and not to sub-section (1) of that
section or to section 3. It is only sub-section (2) of
Section 4 which is incorporated in Explanation Il to sub-
section (o) of section 2 of the State Act and we are call ed
upon to consider as to what is the effect of such
i ncorporation. The State Legislature could have very well
reproduced the entire |anguage of sub-section (2) of section
4 bodily in Explanation Il to sub-section (0) of Section 2
but it preferred to enploy a sinpler device by incorporating
by reference the provisions of sub-section (2) of Section 4
in Explanation 1l to sub-section (o) of section 2. The
doctrine of incorporation by reference has been succintly
explained by Lord Esher, MR in In re Wod s Estate (1886)
31 Ch. D. 607in the foll ow ng words :
"I't is to put theminto the Act of 1855, just as
if they had been witteninto it for the first
time. If a subsequent Act brings into itself by
reference some of the clauses of a former Act, the
| egal effect of that, as has often been held, is
to wite/ those sections into the new Act just as
if they had been actually witten in it with the
pen, or printed in it, and, ~the nmonment you have
those clauses in the l|ater Act, you have no
occasion to refer to the forner Act at all."
This Court also explained the doctrine of incorporation by
reference in simlar ternms in Shanrao v. Parulekar, v.
District Magistrate, Thana A l.R 1952-S, C. 324, when Court
observed
"The rule is that when a subsequent Act amends an
earlier one in such a way as to incorporate
itself, or a part itself, into the earlier, then
the earlier Act
1089
nmust thereafter be read and construed (except
wher e t hat woul d | ead to a r epugnancy,
i nconsi stency or absurdity) as if the altered
words had been witten into the earlier Act with
pen and ink and the old words scored out so that
thereafter there is no need to refer to the
amending Act at all. This is the rule in England
see Craies on Statute Law, 5th Edition, page 207;
it is the law in America: see Crawford on
Statutory Construction, page 110; and it is the
| aw which the Privy Council applied to India in
Keshors Poddar v. Nandul al Mallick."
We nust therefore proceed to interpret Explanation Il to
sub-section (o) of Section 2 as if sub-section (2) of
section 4 were witten out verbatimin the Expl anation and
once sub-section (2) of Section 4 is witten out in the
Expl anation, there is no occasion or need to refer to the
Central Act fromwhich this incorporation is nade or to its
purpose or context. W need not therefore all ow ourselves to
be oppressed by the opening words "Subject to the provisions

contained in Section 3" in sub-section (1) of Section 4 or
by the context in which Section 4 occurs in the Central Act.
We nust accordingly read Explanation Il to sub-section

(o) of Section 2 of the State Act as if sub-section (2) of
section 4 of the Central Act were witten into it and then
proceed to apply the Explanation to the facts of the present
case in order to determ ne whether the resales effected by
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the assessee were sales inside the State within the neaning
of the Explanation. Now it was not disputed on behal f of the
Departnment that at the tinme when the contracts of resale
were made by the assessee, the goods were specific
ascertained goods |lying at Bhawani Mandi inside the State
and if that be so, the resales effected by the assessee nust
be deened to have taken place inside the State on the
principles laid down in sub-section (2) of Section 4 of the
Central Act as incorporated in Explanation Il to sub-section
(o) of Section 2 of the State Act. It did not nake any
difference to this position that the resales were sales in
the course of inter-State trade or conmerce. The only
consequence of the resales being sales in the course of
inter-State trade or comerce was that they were not taxable
under the State Legislation. But there is no provision in
the State Act which requires that in order that an assessee
may be exempt from purchase tax in respect of purchase of
goods made by him against a Declaration in Form No. ST 17,
he must resell the goods within the State in such a nmanner
1090

that such resale beconmes exigible to tax under the State
Legi sl ation. W had occasionto consider a sinilar question
in Ms Pol est ar El ectronic (Pvt.) Ltd. V. Addl .
Conmi ssi oner, Sales Tax and Anr., [1978] 1 S.C.C. 636, where
we pointed out in relation to the Bengal Finance (Sal es Tax)
Act 1941 as applicable in Delhi that the words "for resale
by him' included not only resale inDelhi but also outside
Del hi even if no tax was exigible under that legislation on
sal e outside Del hi. But apart fromthe fact that it makes no
difference that the resales offected by the assessee were
not exigible to tax wunder the State Legislation, it may be
possi bl e to contend that such resal es were taxabl e under the
Central Act and if that be so, a substantial part of the tax
recovered under the Central Act would go to the State to
agunent its revenues.

We are therefore of the viewthat the assessee resold
the goods within the State as nmentioned in the Declarations
in Form No. ST 17 furnished by the assessee to the selling
dealers and it cannot be said that the assessee used the
goods for a purpose other than ‘that nmentioned in the
Decl arations. W nust therefore allow these appeals and set
aside the assessnents made on each assessee to the extent
that the assessnents sought to include in the taxable
turnover the purchase price paid by the assessee in respect
of the goods purchased against Declarations in FormNo. ST
17 furnished to the selling dealers. The respondents wll
pay to the assessee in each appeal costs throughout
i ncluding the costs of the appeal
M L. A Appeal s al'l owed.




