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ACT:

Del hi  Rent Control Act (Act 59 of° 1958), s. 14(1),
Provi so (b)-Scope of

HEADNOTE:

The respondents were the owners of ~certain premises in
New Del hi. The | essee--a conpany--of these prem ses assi gned
the lease to the appellant. Alleging that the transfer was
done without their consent, the respondents filed an
application against the | essee andthe appellant under s.
14(1) proviso (b) of the Del hi Rent Control Act, 1958, for
recovery of possession. Pending the proceedings, the |essee
went into liquidation and its nanme was struck off from the
record. The Controller thereafter, passed an order in favour
of the respondents. Having noved unsuccessfully the Rent
Control Tribunal and the H gh Court, the appellant, appeal ed
to the Supreme Court contending that: (i) the order nmde
against the appellant, after the |essee ceased to bhe a
party, was inconpetent, as the only person agai nst whom an
order for recovery of possession can be nmade under the
clause, is the tenant who assigned the tenancy, and (ii) the
clause in the | ease by which the term"l essee” included the
| essee’ s assignee operated as a consent by the respondents,
to assign.

HELD: (i) (Per Sarkar, J.). The Act contenpl ates orders
for recovery of possession al so agai nst persons other than a
tenant who has assigned or sub-let without the |landlord s
consent, so that, where the tenant beconmes extinct without
| eavi ng any successor, an order can be nade agai nst a person
who took an assignnent of the lease fromthe tenant before
the | ease became extinct. [833C, D E]

The proviso expressly states when an order of ejectnent
can be nade and the clauses of the proviso are not intended
to indicate the persons agai nst whom an order for recovery
of possession could be made, but only the circunstances in
which an order for recovery of possession nmay be nade.
[ 832E- G

The expression "the tenant" in cl. (b) is used only to
enphasi se that the tenant assigning rmust be the tenant of
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the landord seeking eviction. So read, the effect of the
clause is that a land-lord can recover possession if his
tenant assigns or sub-lets w thout his consent. [832H, 833A-
Bl

Since the object of the proviso is to enable the
landlord to recover possession in the specified cases,
orders against all "persons in occupation" nust have been
contenplated so that the landlord might wthout further
troubl e recover possession. Section 18 plainly inplies that
an order for recovery of possession against a sub-tenant is
contenpl ated by the proviso. Further. the order for recovery
of possession woul d, under s. 25, be binding on the assignee
or sub-tenant, and therefore, they would be interested in
showing that there was the requisite consent, and hence
woul d be entitled to be nade parties to the proceedings. |If
they are thus entitled to be heard to oppose the order of
eviction, such an-order could be made against them also.
[833F-G H;, 834C, E, H 835A]

830

Per . ‘Bachawat~ J.(i): Both the tenant and the assignee
were properly parties to the proceedings for possession and
if the tenant conpany had been di ssolved, there is no reason
why t he proceedings could not continue against t he
assi gnee al one. [839(F

It is true that other clauses of the proviso contenplate
eviction of the tenant on the ground of ‘sone act on the part
of the tenant against whomthe proceeding for possession is
brought, but under cl. (b), the assignnent isa ground of
eviction of both ‘the assigning tenant and the assignee
and the Controller has jurisdiction to make an order for
possession not only against the assigning tenant but also
agai nst the assignee. [839H 840B]

Per Mudhol kar J. (D ssenting)

The right which the respondents possessed to evict the
defunct conpany fromthe premises, because the conpany had
assi gned the tenancy to the _appellant wi t hout the
respondents’ consent could not be availed of by them and
the appellant could therefore continue in possession. [838B-
d

The ban against eviction of atenant in-—s. 14(1) is
lifted by the proviso only with respect to the tenant and
not to any other person, because, a proviso is subservient
to the main provision. Therefore, the tenant nust be a party
to the proceeding right up to the date of naking of the
order of eviction. Unless an order is obtained against the
tenant there would be no occasion for pressing in aid s. 25.
Unli ke the case of death of or assignment by, a tenant, an
anomal ous position results where the tenant happening to be
a conpany is dissolved during the pendency of  proceedings
and cannot be represented by any one, because of a lacuna in
the law But such lacuna cannot be renmoved by the Courts
wi thout assuming a power to legislate. [836H, 837F-H

(ii) Per Sarkar J.: The clause in the | ease according to
which "the |lessee” includes his assignee, does not lead to
the conclusion that the | essor consented to the assignnent.
Besi des, the consent contenplated by the proviso is a
di rect consent to a contenpl ated assignnent to a
particul ar assignee. [835F-(F

Regi onal Properties Ltd. v. Frankenchwerth, [1951] 1 Al
E.R 178, appli ed.

Per Bachawat J: The consent contenplated by cl. (b) may
be either general or special, but the clause in the | ease
woul d not amount to a consent by the landlord to an
assignment either expressly or by necessary inplication
[ 840D E]
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JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 149 of
1965.

Appeal by special leave fromthe judgnent and order
dated May 10, 1963 of the Punjab Hi gh Court (Circuit Bench)
in S.A O No. 40-D of 1963.

C.B. Agarwala, B.R L. lyengar, P.N Chaddha, S.K Mehta
and K. L. Mehta, for the appellant.

S.T. Desai and Gopal Singh for Harbans Singh, for
respon-dents Nos. 1 & 2.

Gurcharan Singh and Gopal Singh for Harbans Singh, for
respondents Nos. 3 to 5.

831

Sar kar and Bachawat, JJ. delivered separate but
concurring judgnments. Mudhol kar, J. delivered a dissenting
Qpi ni on.

Sarkar, J. The respondents are the owners of «certain
prem ses —in Connaught Circus in New Del hi, which were |et
out to Allen Berry & Co. (Calcutta) Ltd. Sonmetine in 1959
Allen Berry & Co. transferred the | ease to the appellant and
put the latter in possession. Alleging that the transfer
had been made w thout their consent, the respondents nade an
application under el. (b) of the proviso to sub-s. (1) of s.
14 of the Delhi Rent Control Act, 1958 to the Controller
appointed wunder it against Allen Berry & Co. and the
appel lant for an order for recovery of possession of the
prem ses fromthem Wile the application~ was pendi ng,
Allen Berry & Co. went into liquidation and was in due
course dissolved and its nanme was, thereupon, struck off
from the records of the proceedings. The Controller |ater
heard the application and nade an order in favour ' of the
respondents for recovery of possession of the prem ses from
the appel |l ant al one. An appeal by the appellant to the Rent
Control Tribunal under the Act against this order was
di smi ssed. The appellant then noved the H gh Court of
Punjab for setting aside the order of the Tribunal, but
there also it was unsuccessful. It has now cone to this
Court in further appeal

It was contended that the order for recovery of
possessi on made agai nst the appellant after Allen Berry &
Co. had ceased to be a party to the proceedings, was
i nconpetent. This contention was based on an interpretation
of the terms of sub-s. (1) of s. 14, the material part of
which is set out bel ow

S. 14 (1) Notwithstanding anything to. the
contrary contained in any other law or
contract, no order or decree for the recovery
of possession of any prem ses shall be nade by
any court or Controller in favour 'of the
| andl ord agai nst a tenant:

Provided that the Controller may, on _an
application made to him in the prescribed
manner, rmake an order for the recovery of
possession of the premi ses on one or nore of
the follow ng grounds only, namely:--

(a) .....

9th day of June, 1952, sub-let, assigned or
otherwise parted with the possession of the
whole or any part of the prenises without
obtaining the consent in witing of t he
| andl or d;
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The contention of the appellant was put in this way:
The first part of sub-s. (1) of s. 14 puts a conplete ban on
recovery of possession fromall tenants. The proviso to it
is only an excepting clause and it lifts that ban in the
circunstances nentioned init. It follows that the proviso.
though it does not expressly nention
832
tenants, permts orders for recovery of possession against
them al one. The tenant in cl. (b) of the proviso neans only
the tenant sought to be evicted under the proviso, such
tenant having also to be by the express ternms of the clause,
a tenant who has assigned his tenancy. This follows from
the use of the article "the" before the word "tenant" there.
Therefore the only person agai nst whom an order for recovery
of possession can be made under cl. (b) of the proviso to
sub-s. (1) of s. 14 is the tenant who has assigned his

t enancy. No such order can, hence, be nade against the
person ~to whom the tenancy has been assigned. As the
appel | ant ‘'was such a person, no order for eviction could be
nade against it. | wish to observe at once that if this

contention is correct--which 1 do not think it is then the
order could never be made against the appellant and the fact
that Allen Berry & Co. ceased to be a party to the
proceedi ngs made no-difference in this regard.

The argunent /of the appellant is really based on the
article "the" prefixed to the word "tenant™ in cl. (b) of
the proviso. It is paid that the article clearly indicates
that the only person agai nst whom an order for ejectnment can
be made under cl. (b) is the tenant who assigns or sub-lets
or parts wth possession of -the tenancy w thout the
landl ord’s consent. | amunable to accept this argunment.
The proviso expressly states that an order for ejectnent can
be nade "on one or nore of the foll owi ng grounds" and then
sets the grounds out in the different clauses that ' follow,
one of whichis cl. (b) with which we are concerned. The
clauses, therefore, set out the circunstances in which the
operative part of the proviso is set in notion, that is, the
circunstances in which an order for recovery of possession
may be made. If this is so, as | .think it is, the clauses
coul d not have been intended to indicate the person ~agai nst
whom an order for recovery of possession could  be nmade.
This purpose was entirely different. 1 am not suggesting
that an order for recovery of possession against the
assi gning tenant cannot be made. All that | say is that the
clauses do not intend to indicate the persons against whom
an order for recovery of possession can be made and so it
cannot be argued that the order cannot be nade agai nst any
ot her person.

Now the article "the" appears to nme to have been used to
show that the tenant assigning nust be the tenant ~of the
 andl ord seeking eviction. So read, the effect- of the
proviso in cl. (b) is that a |l andlord can recover possession
i f his tenant has assigned. sub-let or transferred
possession wi thout his consent. This would be the natura
reading of the provision and would carry out the intention
of the Act. If this is not the correct reading of the
provision, the situation would be anonalous. As the word
“"tenant" includes by virtue of its definitionins. 2(1), a
sub-tenant. it would at |east be arguable that el. (b)
aut horised a superior landlord to recover possession when
the sub-tenant assigned without his consent. That could not
possi bly have been intended for
833
the intermedi ate tenant woul d then have | ost his tenancy for
no fault of his. Therefore, 1 think the article "the" was
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used only to enphasize that the tenant assigning nust be the
tenant of the landlord seeking eviction. The article "the"
does not, in ny opinion, lead inevitably to the conclusion
that the only person agai nst whom an order for recovery of
possessi on can be nade on the ground nmentioned in el. (b) is
the tenant assigning or sub-letting or parting with
possession of his tenancy wi thout the landlord s consent.

| think there are good reasons why it nust be held that
the Act contenplated orders for recovery of possession also
agai nst persons other than a tenant who has assigned or sub-
let wthout the landlord s consent. The offending tenant
must of course go for, as | have said, he is the inmmediate
tenant of the landlord desiring to recover possession and if
he remains he would be entitled to possession and the
| andl ord cannot recover possession. But this does not nmnean
that the order my not also direct the renoval from
possession of others along with the i mediate tenant when
there /s one. “The reason for this viewl wll presently
state. If | amright in what |1 have said, it wll follow
that in ' acase like the present where the tenant becones
extinct wthout |eaving any successor on whom the tenancy
devol ves, an order can be nmade agai nst a person who took an
assignment of the |ease fromthe tenant before it becane
extinct.

It is trite saying that the object of interpreting a
statute is to ascertain the intentionof ‘the |egislature
enacting it. Wien | enquire about the intention behind this
statute, 1 find that far fromlending any support to the
appel l ant’ s contention it tends quite the other way. First,
| observe that the object of the first part of sub-s. (1) of
s. 14 is to ban all recovery of possession of  tenanted
prem ses by a landlord and that of the proviso is to [lift
that ban in specified cases. The object of the proviso is
then to enable the landlord to recover possession in any of
the specified cases. Assunme that the present is a case
where the Ilandlord became entitled to recover possession

under <c¢l. (b) of the proviso; clearly then the statute
intended the landlord to recover possession. It ‘would be
our duty to give effect to that intention -unless the
| anguage used nade it plainly inmpossible. 1 -have earlier

said that the | anguage used does not conpel the view that
the only person against whoman order for recovery of
possession can be nmade is the tenant assigning or sub-
letting without the landlord s consent. That being so,
orders against all "persons in occupation"-must ~ have  been
contenplated so that the landlord might wthout ~further
troubl e recover possession. Further find it inpossible to
hold that the |anguage used indicates an intention that when
a right has accrued to a landlord to recover  possession

that right would be taken away from him when the tenant
assi gni ng has beconme extinct w thout |eaving a successor, an
event which is only accidental and certainly rare. A court
would be fully justified in holding that in such a case it
was

834

intended that an order for recovery of possession can be
made agai nst the assignee alone for that would enable the
object of the statute which was to enable the landlord to
recover possession, to be achieved. An interpretation
whi ch defeats the object of a statute is, of course, not
per m ssi bl e.

Then, looking at s. 18 of the Act | find that it clearly
contenpl ates an order for recovery of possession under s. 14
agai nst a sub-tenant. It says, "W.ere an order for eviction
in respect of any prem ses is made under s. 14 against a
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tenant but not against a sub-tenant referred to in section
17", then 1in the circunstances nentioned, the sub-tenant
shall be deened to becone a direct tenant under the
| andl or d. This section plainly inplies that an order for

recovery of possession against a sub-tenant is contenpl ated
by c¢l. (b) of the proviso to sub-s. (1) of s. 14. The
appellant’s argunent to the contrary cannot be sustained
against the clear inplication of the Act. If s. 14
contenpl ates an eviction order against a sub-tenant, it must
equally contenplate such an order against assignees of
tenants, for the section makes no distinction between sub-
tenants and assignees for the purpose of making such orders.
I amnot unm ndful of the fact that where an order for
recovery of possession of any prenises is nmade under s. 14
against a tenant assigning or sub-letting wthout the
| andl ord’ s consent, that order would under s. 25 of the Act
be binding on all persons in .occupation of the prem ses
except ~those who |eave independent title to them Thi s
section does not however say that an order for recovery of
possessi on ~agai nst an assignee of a | essee cannot be nmade.
It would not, therefore, support an-argurment that an order
for recovery of possession could be made under s. 14 agai nst
an assignee or a sub-tenant. On the other hand, it seens to
me that to an application under cl. (b) of the proviso to
sub-s. (1) of s. 14 an assignee or sub-tenant, as the case
nmay be, should be a proper party. Under thi's provision an
ej ectment order can be made only whenthe assi gnnent or sub-
letting was without the consent of the landlord. If it was
with such consent, the assignee or the sub-tenant would be
protected by the Act. An assignee or a -sub-tenant is,
t her ef ore, interested in showing that  there was the
requi site consent. They should hence be entitled to be nmade
parties to the proceedings. Oherwise, if under s. 25 an
eviction order obt ai ned against the direct tenant is
binding on them they would be liable to be condemed
wi thout a hearing. It is no argunent against this view that
the direct tenant would protect (them for they cannot be
nade to depend on himfor the protection of their rights.
The direct tenant may be negligent or inconpetent in his
defence; he nmay even collude with the |landlord or ~he nmay
just not bother. If the assignee or the sub-tenant is thus
entitled to be heard to oppose the order for eviction
that would be another reason for saying that an~ order

eviction could be nade against themalso; if they could
oppose the
835

maki ng of the order, it would be unnatural to say that the
order could not be nade against them In what 1 have said in
this paragraph, | do not wish to be understood as hol di ng
that in view of’ s. 25 an order for eviction against a
tenant is in fact binding on his assignee or sub-tenant.
Such a decision is not necessary for this case. | | w sh,
however, to point out that if s. 25 does not make the
ej ectment order so binding, the appellant cannot resort to
it for any assistance.

I  have now dealt with the first argunent in support of
the appeal and I find it unacceptable. The other argunent
was that the order for recovery of possessi on was
unwarranted as in fact there had been a consent of the
respondents to the assignnent in favour of the appellant.
It is said that the consent was given by a clause in the
| ease under which Allen Berry & Co. held which reads as
foll ows: --

"That whenever such an i nterpretation
would be necessary in order to give the
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fullest scope and effect legally possible to
any covenant or contract herein contained, the
expression "The Lessor" hereinbefore used

shal | i ncl ude hi s heirs, execut or s,
adm ni strators and assigns. and the expression
"THE LESSEE" hereinbefore used’ shall include

their representatives and assigns."
I amunable to accept this contention al so.

I notice that the | ease gave no express right to the
| essee to assign with or without the consent of the |essor
The |essee no doubt had that right under the Transfer of
Property Act. It may be that under the clause the |essee’s
assignee would be included in the expression "lessee" as
used in the lease; that is the entire effect of the clause.
But this would be so whether the | essor had consented to the
assignment or not. Therefore, this clause does not lead to
the conclusion that the |lessor had consented to t he
assignment. It is of no assistance in the present case. |
am al so’ i'nclined to the view that the consent contenplated
by s. 14(1): proviso (b) is a direct consent to a
contenpl ated assignnent to a particular assignee: see
Regi onal Properties, Ltd. v.  Frankenschwerth(1l). Clearly
the clause in the case relied upon could not be a consent of
this kind. This point, therefore, also fails.

For these reasons | would dismss the appeal with costs.
Mudhol kar, J. In this appeal by certificate granted by
the Pun-jab H gh Court an wunusual -~ question arises for
consi deration. That question is whether an application made
under s. 14(1)(b) of the Del hi Rent Control Act, 1958 by a
 andl ord of a building in Del hi agai nst a tenant who happens
to be a conpany incorporated under the Indian Conpani es Act,
cannot be proceeded with and granted’ on the ground that
bef ore the maki ng of any order thereon by the
(1) (1951) 1 Al. ER 178.
836
Rent Controller the Conpany is dissolved and is struck off
the record of the case. According to the appellant who
clains to be an assignee fromthe original tenant, that is,
the Conpany, such an application cannot be proceeded with
and granted while according to the respondent |andlord the
fact that the conpany is dissolved makes no difference.

The facts which are not in dispute and which have been
st ated in the judgnent of Bachawat J. need not be
recapi tul ated because what | have already said is sufficient
to enable me to deal with the point.

The rel evant part of s. 14(1) reads thus:

"Notwi t hstandi ng anything to the contrary
contained in any other law or  contract no
order or decree for the recovery of possession
of any prenises shall be nade by any Court or
Controller in favour of the | andl ord agai nst a
tenant:

Provided that the Controller may, 'on an
application made to him in the prescribed
manner, nmake an order for the recovery  of
possession of the premi ses on one or nore of
the follow ng grounds only, nanely:-

(b) that the tenant has, on or after the
9th day of June, 1952, sublet, assigned or
otherwise parted with the possession of the
whole or any part of the prenises without
obtaining the consent in witing of t he
| andl ord;

It is not necessary to refer tocl. (a) or to the
several clauses following el. (b) in this sub-section or to
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any of the sub-sections of s. 14. Looking at sub-s. (1)
what we find is that it enacts a bar to the nmaking of an
order or decree for the recovery of possession of any
prem ses by any court or the controller against a tenant.
In other words the jurisdiction of a civil court or even of
the Rent Controller to make an order of eviction against the
tenant is taken away. The proviso, however, lifts the ban
against eviction in certain circunstances one of which is
that set out inel. (b). Wat is inportant to bear in mind
is that sub-s. (1) is intended to protect the possession of
the tenant. A proviso to a section or a sub-section is
subservient to the main_ provision. 1t would, therefore,
follow that the ban against the eviction is lifted only with
respect to the possession of the tenant and not of any ot her
person. |In so far as persons other than the tenant who nay
be in possession of the premses which pertain to the
tenancy is concerned, the matter is dealt with by s. 25 and

we can leave that out at any rate for the present. Anot her
thing to be noticed about s. 14 is that
837

though under —s. 2(1)(b) of the Act the word "tenant"
i ncludes several other persons in addition to the one wth
whom there was a contract that expression must be regarded
as relating to the same individual in the entire section or
at least in sub-s. /(1) of s. 14 wherever /it occurs. Thus, if
in the first part of sub-s. (1) of s. 14 "tenant" s
regarded as neaning as "assignee" of the tenant then it
woul d have to be given the sane nmeaning in cl. (b) of sub-s.
(1) of s. 14. That is to say that if there is a sub-letting
or a further assignnent or any other kind of parting wth
possession by an assignee of the original tenant (the
assignment by the original tenant having been accepted or
acquiesed in by the landlord) such assignee can be evicted
by the landlord if the action of the assignee of the kind
mentioned was taken by himw thout his witten consent.

Now, since sub-s. (1) is a bar-to the jurisdiction of
the Rent Controller to make an order or decree for /recovery
of possession against a tenant it nust necessarily follow
that the tenant nust be a party to a proceeding before him
right up to the date of the making of the decree or~ order
Thus, if the tenant dies during the pendency of the
proceedi ngs and his | egal representative is not substituted

on the record in his place, the proceeding wll ~ abate
agai nst him and the Rent Controller wll have no
jurisdiction to nake an order in favour of the |andlord.
That is to say, the proviso will not be available to the

[ andl ord no matter what the tenant had done if the records
of the proceeding becane defective because neither. the
tenant nor his legal representative was any |longer a  party
to those proceedings. The reason for this is that the
ground upon which the landlord’ s application is based can be
availed of for lifting the ban on the eviction by the Rent
Controller of the tenant alone. Unless an order is obtained
against the tenant there would be no occasion for pressing
in aid the provisions of s. 25 of the Act. Were during the
pendency of the proceedings before the Rent Controller the
tenant dies or nakes an assignnent of whatever interest he
may still have left in the denised premises no difficulty
woul d arise because his |legal representative or assignee
could be brought on record in his place. But, it nust be
admtted, that an anonmlous position results where the
tenant happening to be a conpany is dissolved during the
pendency of the proceedings and can, therefore, be not
represented by any person. The Act does not contenplate this
position nor even does the Code of Civil Procedure and so we
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have it that the defect in the record resulting from the
di ssolution of a conpany cannot be renoved at all. The

result, however, of this is that the jurisdiction of the
Controller to proceed with the application of the 1andlord
and therefore to nmke eventually an order or decree
entitling the landlord to recover possession fromthe tenant
ceases to be exercisable. Apparently this curious position
ari ses because of a lacuna in the law. Such a |acuna cannot
be renmoved by the Courts without assuming the power to
| egi sl at e--which obviously is beyond the

839
conpetence of any court. The duty of courts is nmerely to
admnister the law as they find it. The only way for

renmedying the defect is for the legislature to step in and
amend the | aw

The result of what has happened in this case is that the
ri ght which the | andl ord possessed to evict the now defunct
conpany  fromthe prem ses through the intervention of the
Rent Controll er because the conmpany had assigned the dem sed
prem ses to an. other wi thout his consent can no | onger be
avai |l ed of by him The assignee, who'is the appellant before
us, can therefore continueto be in possession of the
prem ses even though-he may have been liable to be evicted
with the aid of s. 25 had the conpany not been dissolved in
the neanwhile. Wether the |andlord has now a right under
the general law to evict the appellant i's not a matter upon
which | would express an opinion because it does not
strictly arise at this stage. For these reasons | would
allow the appeal, set aside the orders of the courts below
and dism ss the application of the respondent | andl ord under
s. 14(1)(b) of the Act. —In the particular circunstances of
the case | would direct that costs throughout shall be borne
by the parties as incurred.

Bachawat, J. Oiiginally one Amar Sarup owned the |and
and building at plot No. 5, Block 'M , Connaught Circus, New
Del hi. By a | ease dated March 1, 1956, Amar Sarup |eased the
property to Allen Berry & Co. (Calcutta) Ltd., (hereinafter
referred to as the tenant) for a period of five years on a
nmonthly rent of Rs. 297/-. Sonetinme thereafter, ‘Arar  Sarup
transferred the property to the respondents. ~In or about
May, 1959, the tenant assigned the tenancy rights. and
parted w th possession of the whole of the premses to the
appel | ant. On Cctober 6, 1959, the respondents filed an
application before the Rent Controller, Delhi praying for
eviction of the tenant and the appellant.- The tenant, a
[imted company, had gone into voluntary Iiquidation on
Sept ember 26, 1959 and it was finally wound up and di ssol ved
on Cctober 29, 1960. On its dissolution, the tenant ceased
to exist, and by order of the Rent Controller, its nane was
struck off from the array of parties in the pendi ng
application. By an order dated Cctober 10, 1962, ‘the Rent
Controller passed an order of eviction agai nst t he
appel | ant . An appeal by the appellant to the Rent Contro
Tribunal, Delhi was dismssed on January 23, 1963, and a
second appeal to the Punjab H gh Court was disnissed on My
10, 1963. A Letters Patent Appeal fromthe order dated My
10, 1963 was di smi ssed on Decenber 11, 1963 on the ground
that the appeal was not naintainable, and an appeal to this
Court fromthe [ast order was disnm ssed on January 18, 1965.
The appellant has now preferred this appeal fromthe order
dated May 10, 1963 by special |eave granted by this Court.

The respondents-landlords instituted the proceeding for
eviction of the tenant and its assignee relying on the
provi si ons of
s. 14(1) of the Delhi Rent Control Act, 1958 (Act 59 of
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1958), the relevant portion of which is as follows:
"14(1). Not wi t hst andi ng anything to the

contrary contained in any other law or
contract, no order or decree for the recovery
of possession of any prem ses shall be made by
any court or Controller in favour of the
| andl ord agai nst a tenant:

Provided that the Controller may, on an
application mnmade to him in the prescribed
manner, rmake an order for the recovery of
possession of the prem ses on one or nore of
the follow ng grounds, nanely:--

(b) that the tenant has, on or after the
9th day of June, 1962 sub-let, assigned or
otherwi se parted with the possession of the
whole or any part of the prenises without
obtaining “the consent in witing of t he

| andl ord; "
The case of the landlords is that "the tenant has
assigned... the whole of the prem ses without obtaining the

consent in witing of the |andlord®, and, therefore, the
Control ler had jurisdiction to nake an order for possession.
The tenant is forbidden by 's. 16(3)(b) of the Act to nake
the assignnent, for contravention of s. 16(3)(b) he is
puni shable with fine under s. 48(2), and the assignnent is
a ground for eviction under s. 14(1), < proviso, paragraph
(b), and so, the landlords subnmt that the Controller had
jurisdiction to make the order for possession  against the
tenant and its assignee, and on the dissolution of the
tenant, against the assignee al one.

Counsel for the appellant contended that the Controller
had no jurisdiction to nake the order for possession in the
absence of the original tenant. I cannot accept this
submi ssion. Both the tenant and the assignee were properly
parties to the proceedings for possession, and if the
t enant - company had not been dissolved, the Controller would
have been conpetent to nmake the order for possession. The
tenant has since been dissolved and ceased to exist, no one
can be substituted in its place, and 1 do not see why the
proceedi ngs cannot now continue against the assignee al one.
Par agr aph (b) of the proviso to s. 14(1) evi dently
contenmpl ates proceedings for possession against both the
tenant and the assignee, who as a result of the assignnent
has been put in possession of the prem ses. Counsel for the
appel | ant nmade the alternative submi ssion that paragraph (b)
contenpl ates an assignnent by the tenant against whom the
order for eviction is made, and as the appellant was the
assignee and not the assignor, there was no ground for. its
eviction wunder paragraph (b). It is true that ~ other
par agraphs of the proviso contenplate the eviction of the
tenant on the ground of sone act on the part of the tenant
agai nst whom
840
the proceeding for possession is brought, but under
paragraph (b), the assignnent is a ground of eviction  of
both the assigning tenant and the assignee, and in the event
of an assignnent w thout the consent in witing of the
l andl ord, the Controller has jurisdiction to nake an order
for possession not only against the assigning tenant but
al so agai nst the assignee.

Counsel for the appellant next referred us to cl. 7 of
the | ease, which is in these terns:

"That, whenever such an i nterpretation
would be necessary in order to give the
fullest scope and effect legally possible to
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any covenant or contract herein contained, the
expression 'The Lessor’ hereinbefore used

shal | i ncl ude hi s heirs, execut ors,
admini strators and assigns and the expression
"The Lessee’ hereinbefore used shall i ncl ude

their representatives and assigns.”

Counsel for the appellant submtted that by cl. 7 of the
| ease, the | andl ords have given their consent in witing to
the assignment. | cannot accept this subnission. The consent
in witing within the nmeaning of paragraph (b) of the
proviso to s. 14(1) may be either general or special, but no
such consent was given by cl. 7. The effect of cl. 7 is
that the assignee of the | ease enjoys the benefits and is
subj ect to the burden of the covenants in the |ease, but the
cl ause does not ampunt-to a consent by the landlord to an
assignment either expressly or by necessary inplication

The assignment to-the appellant was wi thout the consent in
witing of the respondents. The Controller rightly passed
the order for possession of the prem ses.

Counsel “for the appellant contended that the contractua
termof the lease not having expired on October 6, 1959. the
proceedi ng before the Controller was not naintainable. We
indicated in the course of the argunment that this contention
not having been raised in the Courts below, we are not
inclined to allowthe appellant to raise it here for the
first tine.

In the result, the appeal is dismssed with costs.
ORDER

In accordance wth the opinion of the majority, the
appeal is dismssed with costs. ~ The appellant will have a
nonth’s tine fromtoday to vacate the prenises




