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In regard to an-incident which took place on 5.5.1990 at
about 8.30 p.m in village Jangal, Police Station Pathankot, a
conpl ai nt was | odged against 6 accused persons which was
recorded by ASI Ram Dass and on conpl etion of the said
i nvestigation, he filed a chargesheet only agai nst Nachhattar
Singh A-1, Prem Singh A-5 and Sukhdev-Singh A-6. During
the course of the trial, the | earned Sessions Judge found
sufficient material to proceed under Section 319 of Cr.P.C
agai nst the other 3 accused, nanely, Balram Singh A-2,
Khushal Singh A-3 and Parhlad Singh A-4, and having
i ncluded themin the array of accused persons, he tried all the
six for the offences puni shabl e under Sections 307, 302, 326,
324, 148 read with Section 149 | PC.

I n appeal before the H gh Court of Punjab & Haryana at
Chandi garh, the Hi gh Court allowed the appeal of 3 of the
accused persons, nanely, A-4 to A6, and confirned the
convi ction and sentence inposed on the other 3 appellants i.e.
A-1l to A 3.
Qut of the 3 accused persons convicted by the High
Court, A-1 has not preferred any appeal and only A-2 and A-3
are before us in this appeal.
The prosecution case, stated briefly, is that in viewof
sonme previous enmity arising out of the fact that Prem Singh A-
5 had called the sons of deceased Kirpal Singh as ’Bhangi’ and
drunkards, there was sone altercation a few days earlier
bet ween the two groups belonging to A-1 and the deceased
Kirpal Singh. It is pursuant to the abovesaid incident, on
5.5.1990 at about 8.30 p.m when deceased Kirpal Singh and
his daughter Snt. Raj Karni PW1 were conming towards their
house fromtheir cattleshed in front of the house of Nachhater
Singh (A-1), A1l intercepted the deceased armed with an axe
along with Bal ram Si ngh A-2 was hol di ng a Takua, Khushal
Singh A-3 arned with a Kirpan, Parhlad Singh A-4 arned wth
a dang, Prem Singh A-5 and Sukhdev Singh A-6 who were
unarrmed. It is the prosecution case that all these persons
attacked the deceased and PW1 during which attack A-1 gave
a kul hari blow on the head of deceased Kirpal Singh,
consequent to which the deceased fell down still A-1 continued
to inflict nore blows on the fallen body of the deceased. At that
time, when PW1 raised an al arm hearing which Kashmr Singh
PW2 cane to the spot and he was also attacked by A-2 with a
Taqua and A-3 al so gave blows with kirpan on the back and
abdomen of PW2. The further blows given by A-2 fell on the
left arm right leg and left heel of PW2. At that time, A-1 gave
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blows to PW1 on left armand left hand. Thereafter PW2 was
dragged into the house of A-1 by accused persons. However,

due to the intervention of the people who had by then gathered
there, PW2 was saved and the injured persons including the
deceased were renoved to the Civil Hospital, Gurdaspur in a

car. It is further stated that on the way to the hospital, Kirpa
Si ngh succunbed to his injuries. PW.1 and 2 were nedically
examined in Cvil Hospital, Gurdaspur, and the doctor who

exam ned PW.1 and 2 sent an intimation to the Police

Gurdaspur at about 10.25 p.m It has come in the prosecution

evi dence that the distance between the place of the incident and
the hospital is about 17 kns. The Police at Gurdaspur Police
Station who received the intinmation, having cone to know t hat
the incident in question had taken place within the territoria
jurisdiction of Sadar Police Station Pathankot sent intimation to
the sai d Pat hankot Police Station and Ram Dass, ASI of the

Pat hankot Police Stationtravelled to the hospital in Gurdaspur
whi ch i.s about 40 kns. away fromthe Pathankot Police Station
and reached the hospital at about 9.15 a.m on 6.5.1990 and he
then recorded the statenments of injured witnesses and regi stered
an FIR and after investigation filed the charge sheet as agai nst
the named accused and the trial court as stated above in the
course of trial included three nmore persons in the array of
accused.

The prosecution in/support of its case had exam ned

PW.1 and 2 as eye-wi tnesses to the incident in question. It
further examined Dr. Sudhir Kumar PW3 who treated the said
injured wi tnesses, Dr. Jatinder Kumar PW5 who conducted the
post nortem on the dead body of the deceased and Ram Dass,

ASI, PW4 who conducted the investigation as al so other

formal w tnesses, the accused on their part hadalso exam ned
def ence witnesses to prove their case of right of private defence
exercised by A-1 during which act of his, he had caused sone
injuries to the deceased, while other accused took the plea of
total deni al

Herein, it may be noted that Nachhattar Singh A-1 and

Prem Singh A-5 are direct brothers. Balram Singh A-2 and

Khushal Singh A-3 are direct brothers. A-4 is the son-in-|aw of
A-3 and A-6 is the brother-in-law of A-1 and A-5. It has al so
come in evidence that A-2 and A-3 are also inter se related with
the ot her accused.

Learned Sessions Judge, as stated above, accepting the
prosecution case in toto, convicted all the accused persons
before him of offences as stated above and in appeal, the High
Court had accepted the prosecution case only in regardto
accused A-1 to A-3 while it gave the benefit of doubt in regard
to A-4 to A-6 and acquitted them of all charges. Nachhattar
Singh A-1 has not preferred any appeal against ‘his conviction
and sentence which has becone final. It is only Balram Singh

A-2 and Khushal Singh A-3 who have preferred this appeal

State has not preferred any appeal against the acquittal of A4
to A-6.

M. Mahabir Singh, |earned counsel for the appellants,

very seriously contended that there has been consi derabl e delay
infiling the FIR This was because of the fact that the

conpl ainant with the help of the police wanted to include al

the relatives of A-1, therefore, after considerable deliberations,
nanes of all other accused persons were also included in the
conpl aint therefore even though the Police came to know of the
incident in question on the md-night between 5th and 6th My,
1990, a copy of the FIRwith special report as contenpl ated
under section 157 Cr.P.C. reached the jurisdictional Magistrate
only at about 0305 hrs. on 6.5.1990. He al so contended that the
notive alleged by the prosecution could be hardly any reason to
conmitt the nurder. Learned counsel also contended that it is
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because of this manipulation that the prosecution has not been
abl e to exam ne any independent w tness though adnmittedly

they were present at the tinme of the incident. He al so contended
that there is contradiction on material facts in the evidence of
PW.1 and 2 who are the only eye-witnesses in this case.

Learned counsel further contended that the Hi gh Court has
seriously erred in invoking Section 34 IPC to convict the
appel | ants who according to | earned counsel, had absolutely no
role to play in this fight that is even assum ng that they were
really present at the tine of the incident. He supported this
argunent of his by contending that though originally it was

only section 149 | PC which was invoked agai nst all the accused
persons, the Hi gh Court having acquitted 3 of the accused
erroneously invoked Section 34 to convict these appellants
because the prosecution could not prove any overt act against
the appel |l ants.

On the contrary, M. B RJad, learned counsel for the
respondent,, supported the judgnment of the Hi gh Court.

We have heard | earned counsel for the parties and

perused the records. It is true that there is sone delay in the FIR
reachi ng the jurisdictional Magistrate. |In our opinion, the
prosecution has given satisfactory explanation for this del ay.
The incident in question took place at about 8.30 p.m on
5.5.1990 which nust ‘have gone on for sone tinme before the
injured could be transported to the hospital at Gurdaspur which
is about 17 kns. away fromthe place of the incident. Fromthe
evidence of Dr. Sudhir Kumar, PW3, it is clear that these

i njured persons and the deceased were brought to the hospital at
about 10.25 p.m and on coming to know of the nedico-Iega

aspect of the case, he had intimated the Police Station at
Gurdaspur of the incident but the said Police having conme to
know t hat the incident had occurred within the jurisdiction of
Police Station Sadar Pathankot, informed the said Police of this
medi co-| egal case which Police Station is situated at about 40
kms. fromthe place of the incident and taking into

consi deration said distance and thelaw and order situation then
obtaining in Punjab, during the rel evant period, we do not find
anyt hi ng unusual in the SHO of P.S. Sadar Pathankot, nanely,

Ram Dass, ASI, PW4, reaching the hospital around 9 a:m on
6.5.1990. It has cone in evidence that after recording the
statenment and naking arrangenments for the post nortem of the
dead body of the deceased, the FIR recorded was sent to the
jurisdictional Mgistrate which reached hi maround 0305 hrs.

on 6.5.1990. After considering the argunent of |earned counse
inregard to this delay in sending the FIR to the jurisdictiona
Magi strate, we notice that in reality there is no delay in
preparing the FIR but there was sone delay in transmtting the
said information to the jurisdictional Mgistrate. Havi ng been
satisfied with the fact that the FIR in question was registered in
the norning of 6.5.1990, we do not think that the del ay
thereafter in commnicating it to the jurisdictional Mgistrate
on the facts of this case, has really given any roomto doubt that
the said docunent (FIR) was created after nuch deliberations.

At any rate, while considering the conplaint of the appellants in
regard to the delay in the FIR reaching the jurisdictional

Magi strate, we will have to also bear in mnd the

credi tworthiness of the ocular evidence adduced by the
prosecution and if we find that such ocul ar evidence is worthy
of acceptance, the elenent of delay in registering a conplaint or
sending the sane to the jurisdictional Magistrate by itself would
not in any manner weaken the prosecution case.

As noted above, |earned counsel then contended that the

notive alleged by the prosecution is very weak. This again

woul d depend upon the evidence produced by the prosecution

in regard to the actual incident. If the incident in question as
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projected by the prosecution is to be accepted then the presence
or absence of a notive or strength of the said notive by itself
also will not make the prosecution case weak. In this case the
prosecution has pleaded that there was an altercation between
the 2 famlies a few days before the incident, and it is because
of the said altercation the incident of 5.5.1990 had occurred in
whi ch one person lost his life and 2 persons were seriously
injured and if the evidence of said injured witnesses is to be
accepted then the existence or nature of notive would hardly
matter.

The appel l ants’ contention that the prosecution has relied

only on interested evidence of PW.1 and 2 and has not

exam ned ot her independent witnesses who were present or for
that matter the non exam nation of another son of the deceased
by name Jasbir Singh should give raise to an adverse inference,
cannot al so be accepted because so far as Jasbir Singh is
concerned though there is sone material on record to show t hat
he was exam ned by a doctor on the night of the incident, there
is no material to show that he was actually involved in this
fight. H's nane is not nentioned in the FIR also, therefore if
the prosecution has thought it not necessary to examine this

wi t ness, we do not think an adverse inference could be drawn

on the basis of this non-exam nation of said Jasbir Singh. This
vi ew of ours also holds good in regard to the so-called other

i ndependent witnesses who were present at the tinme of the
incident since in a famly feud like this, it is rarely an

i ndependent wi tness, would come forward to give evidence.

Be that as it may, we wll have to bear in mnd these

defici enci es pointed out by the | earned counsel for the
appel | ants, while considering the creditworthiness of PW 1 and
2, and in this background we consider the evidence of PW.1

and 2, we notice that the defence has not been able to create any
doubt in their evidence at |east so far as the involvenent of A-1
and these appellants are concerned. Their evidence in this

regard has been consistent and natural. They were injured

wi tnesses and were victinms of the assault. The defence has not
been able to bring out any material contradiction in the

evi dence of PW.1 and 2. Though the | earned counsel for the
appel l ants contended that there is some contradiction in the
evidence of PW.1 and 2 inter se, in fact he has not been able to
poi nt out any such material contradiction. The H gh Court
acquitted the 3 accused persons not on the ground that evidence
of PW.1 and 2 is false but on the ground that those accused
persons who were unarned, hence, were entitled to the benefit

of doubt; whereas in the case of the appellants and A-1, it
accepted the evidence of PW.1 and 2 in regard to their overt
acts in causing injuries to the deceased and these w tnesses.
Havi ng i ndependent!|y consi dered the evidence of PW 1 and 2,

we are of the opinion that the evidence of PW.1 and 2 does not
suffer fromany such contradiction or omnission which makes

the sai d evidence unbelievable.

The argurment of |earned counsel that on facts of this case

the H gh Court could not have invoked Section 34 to convi ct
these appellants, seens to be based on the decisions of this
Court in Badruddin v. State of U P. (1998 7 SCC 300) and
Ramashi sh Yadav & Ors. v. State of Bihar (1999 8 SCC 555).

In those cases, on facts and noticing the nature of invol venent
of the accused conviction under section 34 | PC was found to be

i mproper, hence, set aside the said conviction, but in regard to
the applicability of Section 34, it was held that all that the
prosecution has to establish is that there was a prior concert or
nmeeting of mnds between the accused persons and such prior
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concert or neeting of mnds may be determined fromthe

conduct of the offenders unfolding itself during the course of
action and the declaration made by them just before nmounting
the attack. This Court in those cases also held that the comon
intention can al so be devel oped at the spur of the nmoment but
there nust be pre-arrangement or pre-neditated concert. In the
instant case it is the prosecution case that at the tinme of the
i nci dent when deceased and PW1 were wal king towards their
house the accused persons out of which A-1 and the appellants
herein were armed wi th deadly weapons, with the help of
acquitted accused persons, waylaid the deceased. The
prosecution says that while A-1 attacked the deceased, PW1

was prevented by the appellants herein frompreventing the said
attack on her father and when PW2 cane to the spot and tried
to help his father, he was also assaulted with a viewto thwart
his effort to protect his father. This itself goes to show that
when these accused persons gathered in front of the house of A-
1 and proceeded to assault the deceased, all of them had shared
the common intention of causing death of the deceased. Though
these appellants did not assault the accused, it is clear that the
manner in-which they were arned and the manner in which

they prevented PW.2 and 3 fromprotecting their father by
causing them grievous-injuries also shows that this attack on
PW.2 and 3 was ained at ensuring that A-1 was done away

with, and the deceased did not get sufficient protection
therefore, we are of the considered view that the H gh Court
havi ng acquitted the 3 of accused persons was justified in

i nvoki ng Section 34 to uphold the conviction of the appellants
her ei n.

For the reasons stated above, this appeal fails and the
sane is disnssed




