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The Judgnent of the Court was delivered by

SHI VARAJ V. PATIL, J. : Cvil Appeal Nos. 5525/2000, 5527-5528/2000,
5530- 5531/ 2000, 5529/2000 and 5526/ 2000.

Aggri eved by the inpugned orders passed by the H gh Court accepting the
pl ea of the respondents as regards higher scal es of pay and pension, Gid
Corporation of Orissa Linmted and others are in appeal in these appeals.
Necessary facts required for the-disposal of these appeals, briefly stated,
are the follow ng :

Hi rakund Dam Project was initially entrusted to the Central Waterways,
Irrigation and Navi gati on Comm ssion. The workmen enpl oyed therein were
getting the pay scal es applicable to the enployees in the work-charged
establishment of the Central Public Wrks Department (CPWD). The State
CGovernment took over the said project we.f. 1.4.1960 with understandi ng
that the work-charged enpl oyees recruited prior to 1.4.1960 should be
allowed to continue on the sane scal es of pay and on conditions of service
as were applicable to themon 31.3.1960, which is evident fromthe order of
CGovernment of Orissa dated 8th Septenber, 1961. The wor knen enpl oyed
subsequent to 1.4.1960 were paid pay scal es applicable to the enpl oyees of
the wor k-charged establishnents of the State Governnment.  Wth-a viewto
avoid disparity of pay scal es between the workmen enployed prior 1.4.1960
and those who were enployed thereafter, the State Governnent term nated the
services of the enpl oyees who were working in the work-charged
establishments prior to 1.4.1960 and of fered them fresh enpl oyment in the
scal e of pay applicable to the enpl oyees of the work-charged establishments
of the State Governnent. This gave rise to dispute. Utimtely, the matter
cane to this Court in Cvil Appeal Nos. 348-349 of 1974. The said appeal s
were allowed on 13.8.1985 by this Court declaring thus "W, therefore,
allow this appeal and declare that the worknen working in the work-charged
establ i shnents of the Hirakud Project frombefore 1.4.1960 are entitled to
the same scal e of pay and other conditions of service as before as if they
were enpl oyees of the work-charged establishments of the Central Public
Works Departnent."” Later, on 20th Septenber, 1989, this Court directed the
Labour Court to identify 1200 worknmen who were entitled to the benefit of
the order of this Court made on August 13, 1995 in "G vil Appeal Nos.
348-349 of 1974". It is not disputed that after the Hi rakud Dam Project was
taken over by the State Government on 1.4.1960, different workmen enpl oyed
prior to 1.4.1960 continued to work under different departments, nanely
Public Health Departnent, Irrigation Departnment and the Electrica
Departnent. It is also not in dispute that the workmen working in

El ectrical Department on the formation of Orissa State Electricity Board
were continued in service under the said Board. One such enpl oyee of the
Board was asked to retire on conpletion of 58 years of age on attaining
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superannuati on applicable to the other enployees of the Board who were
appoi nted after 1.4.1960 by the State Governnent or the Board as the case
may be. He filed a Wit Petition QJC No. 4507 of 1992 questioning the
action of the Board asking himto retire at the age of 58 years. The said
wit petition was allowed holding that he was entitled to continue till the
age of 60 years and he could not be retired at the age of 58 years even
though the Boards regul ati on prescribed the age of superannuation of 58
years because of the statutory protection given to the enpl oyees under
Section 60 of the Electricity (Supply) Act, 1948 notw t hstandi ng the
regul ation of the Board requiring an enployee to retire at the age of 58
years.

Adm ttedly, the scale of pay to the enpl oyees of the Board was higher than
the scale of pay available to the enployees of CPWD. It was al so not

di sputed that the respondents-worknmen fornerly the enpl oyees of the work
charged establishment under CPWD prior to 1.4.1960 were allowed the scale

of pay of the Board till they attained the age of 58 years; but the dispute
was regardi ng scale of pay to be given to such enpl oyees who continued in
service beyond 58 years till they attained superannuation at the age of 60

years follow ng the decisionof the High Court inthe wit petition

af orementioned. There is al'so no dispute that the respondents-worknen are
out of the 1200 enpl oyees identified by the Labour Court entitled to the
benefit of decision of this Court in Cvil Appeal Nos. 348-349 of 1974
dated 13.8.1985.

The High Court having regard to the history of litigation, taking note of
the undi sputed facts, the order of this Court dated 13.8.1985 passed in
Cvil Appeal Nos. 348-349 of 1974 and after examining the riva
contentions, by the inpugned orders rejected the contentions advanced on
behal f of the appellants and accepted the case as pl eaded by the
respondent s- wor knen.

Learned Seni or Counsel for the appellant-Board in these appeals, contended
that the respondents-worknen cannot cl aim doubl e benefit; one based on the
decision of this Court made on 13.8.1985 in Civil Appeal Nos. 348-349 of
1974 and the other on the basis of the higher pay scales available to the
regul ar enpl oyees of the Board, who were recruited after 1.4.1960; they
cannot choose only advantages wherever they are available; if they want the
hi gher pay scales of the Board, they should not insist for the age of
retirement as 60 years or else they should accept age of retirement as 60
years and shoul d not cl ai m hi gher pay scales than the pay scal es applicable
to CPWD workmen. He further contended that as per the rules of the Board,
the respondents-worknen should retire at the age of 58 years: even if they
are to be continued till 60 years by virtue of the order of this Court made
on 13.8.1985 in Cvil Appeal Nos. 348-349 of 1974 and the earlier
proceedi ngs that the respondents-workmen were entitled to retire after
attaining the age of 60 years only neans that they could continue/in
service beyond 58 years upto 60 years but they are not entitled for same
pay scal es applicable to the Board enpl oyees for the period between 58
years to 60 years: they are only entitled for the pay scale applicable to
CPWD enpl oyees during this perriod of 2 years and their pension and retira
benefitis could be reckoned only on that basis.

Per contra, the | earned counsel for the respondent-worknen rmade subm ssions
supporting the i npugned order. The | earned counsel pointed out that the
appel l ants were fully aware as to the protection of their service
conditions including their age of retirement as 60 years as early as on
1.4.1960; they gave higher pay scales on their own in 1969; it is not now
open to contend otherw se so as to deny higher pay scales or fixation of
their pension or other retiral benefits on that basis.

We have carefully considered the subm ssions of the | earned counsel for the
parties.

By the order dated 13.8.1995, passed by this Court in Gvil Appeal Nos. 348
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and 349 of 1974 this Court declared that "the workmen working in the work-
charged establishnents of the Hi rakud Project frombefore 1.4.1960 are
entitled to the same scal es of pay and other conditions of service as
before as if they were enpl oyees of the work-charged establishnents of the
Central Public Works Department". It is not disputed that the age of
superannuation in case of the workmen working in the work-charged
establ i shnents of the Hirakud Project prior to 1.4.1960 was 60 years. In
vi ew of the declaration nade by this Court, undoubtedly, such worknen were
entitled to retire at the age of 60 years after attaining the age of

super annuati on. When one such enpl oyee of the Board was asked to retire at
the age of 58 years, which was the age of superannuation applicable to the
enpl oyees of the Board, he filed a wit petition OJ.C No. 4507 of 1992 in
the High Court. The wit petition was allowed by the H gh Court on

16. 12. 1992 observing thus :

"4. Having heard | earned counsel for both parties at length, we find that
there is no scope for a dispute that the petitioner is one of the 1200

wor kimen, who was originally engaged in the Central CGovernment as a worKk-
charged enpl oyee and whose services were transferred to the State
Covernment,as a consequence of taking over the Hirakund Dam Project by the
State CGovernnent. It is also true that the petitioner’s services were

pl aced under the Electricity Board, where he had been continuing. The
Electricity Board after it was constituted under the Electricity (Supply)
Act, 1948 has framed its own regul ati on governing the conditions of
services of its enployees relying on which M. Patch appearing for the opp
Parties justifies the inpugned order. But Section 60 of the aforesaid Act
provi des anobng ot her things that -

"All debts and obligations incurred, all contracts entered into and al
matters and things engaged to be done by, with or for the State Governnent
for any of the purposes of this Act before the first constitution of the
Board shall be deened to have been incurred, entered into or engaged to be
done by, with or for the Board.

Thus the service conditions of the petitioner are to be protected and
cannot be changed to his deternent by virtue of the regulation of the
Boar d.

5. W, therefore, conclude that the petitioner is entitled to continue til
the age of 60 years and cannot be termnated at the age of 58 years, even
t hough the Board’'s Regul ati on prescribes the age of 58 years to be the age
of superannuation, this is so because of the statutory protection given to
the enpl oyees u/s. 60 of the Act and the Board s regulationto this extent
nmust be held to be not applicable to the petitioner and sinmlarly placed
enpl oyees. "

W are inforned that the special |eave petition filed against this order in
Court was al so dismssed. Thus, the issue that the enpl oyees, who were
wor ki ng in the work-charged establishnents of the Hirakud Project prior to
1.4.1960 and when finally they becane the enpl oyees of 'the Board, could be
retired only after their attaining the age of superannuation on conpl etion
of 60 years. The appellants by the Ofice Order No. AW LW - 11.65/69/8398
dated 22.7.1969 for the various reasons stated therein gave better pay
scal es to the enpl oyees, who came fromthe Hirakud Project. These pay
scal es were given w thout any reservation or subject to any condition and
al so knowing fully well that such enpl oyees were entitiled to retire at the
age of 60 years and not at the age of 58 years. Apart fromthe order of
this Court passed in the aforementi oned appeals, the H gh Court in the

i mpugned order, referring to Section 60 of the Electricity (supply) Act,
1948, pointed out to the order passed in O J.C. No. 4507 of 1992 that the
service conditions of such enployees are to be protected and cannot be
changed to their disadvantage or detrinent of their interest by virtue of
the regul ation of the Board. As already stated above, the special |eave
petition against the said order was dism ssed by this Court. The H gh Court
was right in taking the view that although the service conditions of such
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enpl oyees coul d not be changed to their disadvantage by reducing their
scal es of pay or taking away any other service benefit, it cannot be
under st ood as depriving of the benefit of higher scale of pay to them as
given to other enpl oyees of the sane enployer. The High Court in the said
order al so observed that there was a bar to change the service conditions
of such enployees to their detrinment and there was no bar to offer such
enpl oyees better prospects.

We nay add that there was protection of service conditions of such

enpl oyees but there was no prohibition frominproving themor giving better
pay scal es. The appellants having given better pay scales, as early in
1969, cannot reduce the pay scales when it comes to granting pensionary/
retiral benefits for the period between the age of 58 to 60 years. The
argunent advanced in this regard that although the enpl oyees are entitled
to continue in service up to the age of 60 years but during the period of
58 to 60 years they shoul d not be governed by the pay scale applicable to
regul ar enpl oyees of the Board cannot be accepted. Wen the enpl oyees
continue to work up to the retirenent age of 60 years their pay scal es
cannot ' be reduced for the period between 58 to 60 years. There is no
guesti on ‘of 't aki ng any doubl e advantage as sought to be contended on behal f
of the appellants in the Light of the undisputed facts. Better pay scal es
were given w thout any reservation and even at the tine of giving these pay
scales it was not nentioned that after the age of 58 years they should be
governed by the regul ar pay scal es applicable to the enpl oyees of the
Board. There cannot be two types of pay scal es one for the purpose of
continuing in service up to the age of retirement and the other for the
peri od between 58 to 60 years. It nust be kept in mnd that pension is not
a bounty but it is hard-earned benefit for |ong service, which cannot be
taken away. Looking to the facts found and the reasons recorded by the High
Court in the inpugned orders we cannot find fault with them These appeals
do not have any nerit. Consequently they are dismssed with no order as to
cost s.

LA. Nos. 15-16 and 19-20 in C. A Nos. 348-349/1974

In these |I.As. applicants have sought for certain directions relating to
fixing of tinme limt for filing applications by the enpl oyees for
identification before the Labour Court pursuant to 'the judgnment dated
13.8.1985 in Civil Appeal Nos. 348 an 349 of 1974, with regard to paynent
of interest @10% per annum fromthe particular date and to pay errears of
rent as to the quarters occupied by the enployees at the narket rate/pena
rent in accordance with the Rules for the period after the anpl oyees
attained the age of 60 years with interest. It is needless to state that
those enpl oyees, who have overstayed after attaining the age of 60 years
and who have not vacated the quarters after-attaining the age of 60 years,
shal | pay arrears of rent/penal rent in accordance with the Rul'es for the
peri od of their occupation and they shall have to vacate the quarters
occupi ed by them They cannot continue occupying the quarters after their
retirement even at the age of 60 years. As regards the belated clains for
identification of the worknen and the paynent of interest on their arrears
due, appropriate orders are to be passed in the light of the earlier orders
of this Court and the order passed in the aforenentioned appeals. The I.As.
are di sposed of accordingly.

Speci al Leave Petition (C Nos. 14650/2001, 14653/2001, 14755/2001 and
14756/ 2001.

We do not find any nerit in these petitions. Plain reading of the inpugned
orders shows that the appellants did not dispute the clains made by the
respondents. In a way they conceded. In this view no further exercise is to
be made in dealing with these petitions. Hence, they are di sm ssed.




