http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 1 of

5

CASE NO.:
Appeal (civil) 4632 of 2006

PETI TI ONER
Shyanal i Das

RESPONDENT:
[I'la Chowdhry & Ors.

DATE OF JUDGVENT: 01/11/2006

BENCH
S.B. Sinha & Markandey Katju

JUDGVENT:
JUDGMENT
[Arising out of S.L.P. (Givil) No.18012 of 2006 @CC No. 3531 of 2006]

S.B. SINHA, -~ J :

Del ay condoned.

Leave granted.

Thi s appeal is directed against a judgnent and order dated 30th
Sept enmber, 2005 passed by a | earned Single Judge of Calcutta Hi gh Court in
C. O No. 347 of 2005 whereby and whereunder the revision application filed
by Respondent No. 1 herein froma judgnent and order dated 26th August,
2005 was al | owed.

Appel | ant and Respondent No. 3 clainmed thenselves to be the heirs
and | egal representatives of Rani Rashnoni. The appellant states that after
dem se of Rani Rashnoni, the entire estate conprising Touzi No. 145
devol ved upon Raja Anrita Nath Das. Upon his dem se, the property
devol ved upon his four sons whereafter a partition took place anbngst his
| egal heirs.

A part of Tauzi No. 145 was admittedly acquired in the year 1993 for
construction of housing estate by the Wst Bengal Housing Board. Nane of
Respondent No. 1 herein adnittedly appeared in the record of rights. She
was given notice of acquisition. Possession of the |and was taken fromthe
respondent on 16.07.1997. An award was nade by the Land Acqui sition
Col l ector on 26.11.1998. Dissatisfied with the said award passed by the
Col l ector, the respondent made a request to the Collector to make a
reference in terns of Section 18 of the Land Acquisition Act, 1894 (for short
"the Act"); pursuant whereto or in furtherance whereof a reference was
made on 18.02.1999. Sone other references were al so made at the instance
of Respondent No. 1 which were registered as L. A. Case Nos. 3 to 35, 38
and 39 of 2001.

On or about 15.09.2000, the appellant filed a purported public interest
litigation before the Hi gh Court of Calcutta which was narked as wit
petition No. 14842 of 2000 chal |l enging the acquisition of |and and change in
the nanes of the owners thereof in the record of rights. By an order dated
15.09. 2000, the said wit petition was di sn ssed as w t hdrawn.

The appellant filed a suit bearing suit No. 57 of 2001 claimng title
over the said property on 7.09.2001 in the Court of 9th G vil Judge, Sr
Division inter alia for passing a decree for mandatory injunction restraining
the defendants therein fromtaking any noney fromthe Land Acquisition
Col l ector and for declaration that the appellant was the rightful owner of the
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properties described in the Schedul e appended thereto and al so for a decree
for recovery of possession. The said suit is still pending.

Al t hough an award had been nade, the appellant filed two
applications, one under Sections 11 and 11-A of the Act on 5.08.2004 before
the Coll ector and another under Sections 5 and 5-A thereof objecting to the
acquisition of the land thereby. Concededly, the said applications were not
nmai nt ai nabl e at that stage

She filed an application under Order |, Rule 10(2) of the Code of Givi
Procedure praying for her inpleadment in the reference proceedings inter
alia on the prem se that she had filed the aforenentioned suit No. 57 of
2001. The said application was dism ssed by an order dated 22.06.2004 by
the | earned Land Acquisition Judge opining that she was not a ’person

interested’ within the neaning of Section 3(b) of the Act. It was held that as
the jurisdiction of the reference court arises out of the order of reference, the
provisions of Order I, Rule 10 (2) of the Code of Civil Procedure was not

mai nt ai.nabl e. The correctness or otherw se of the said order has not been
guestioned and, thus, it attained finality.

She also filed a wit petition in the H gh Court at Calcutta which was
marked as Wit Petition No. 1928 of 2000. A |learned Single Judge of the
sai d Hi gh Court opined:

"This Court sitting inwit jurisdiction cannot
determ ne the entitlenment to the conmpensation
awarded. Therefore, if the petitioner is aggrieved,
it is open to her to apply before the collector for
ref erence under section 30 read with section 31 of
the Land Acquisition Act if she i's so advised.
Section 30 does not postulate-any tinme limt and as
such it can be nade at any point of time if such
application is nade, the collector may decide the
same and pass appropriate order on-the said
application in accordance with law. | (sic)
necessary, by making reference under the

provi sion of section 30 and nay al'so resort to
section 31 if she is so advised according to his own
wi sdom and di scretion after having examni ned the

di spute raised that there are prina facie dispute
exi sting which required to be exam ned._ In such

ci rcunst ances, the collector is not entitled to

adj udi cate the dispute which is the subject matter
of adjudication by a court, it is only to say that
there is no prima facie case raising any dispute and
if prima facie case exists then he has to make the
reference under section 30 read with section 31

This decision is to be taken before further

di sbursement is made. The collector will also hear
the other no appear (sic) respondents whomthe
petitioner will serve a copy of this order along with
a copy of the wit petition within a period of one
week fromdate, in default, this order will stand
recal l ed.”

It is not in dispute that no such application was filed by her under the
sai d provisions. She, thus, did not avail the opportunity to take recourse to
I aw.

She filed another application for grant of probate which was marked
as OS No. 1 of 2006. An order under Oder VII, Rule 11 of the Code of
Cvil Procedure was passed in relation thereto by the | earned Addl. District
Judge at Alipore holding it to be frivolous in nature stating:

"The plaintiff herself stated that the original WIIl is
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all owed in connection with case no. 33 of 1961
District Del egate Judge, Alipore. 1In this
connection the Ld. Lawyer for the defendants
referred a decision reported in 73 CAN 820

wherein it has been held that the WII in question
and for which the present suit filed by the

def endant granting probate is forged i.e. the
alleged WIIl nmade by testator Anrita Nath on 17th
April, 1921

It is very funny thing that the plaintiff
prayed for granting letter of adm nistration of the
WIIl estate under the said WII in respect of the
properties and securities and other assets
particularly nentioned in the schedule A, B and C
in favour of the plaintiff but nowhere in the plaint
about any whi spering about the WIIl when it was
made and al so the plaintiff did not nention 'C
schedul e i'n the plaint.

Consi deri ng the above facts and
circunstances and the evidence on record | am of
opi nion that even if all averments in the plaint are
accepted in toto, does not disclose any clear right
to sue and not possible to grant any relief as sought
for and I am al so further observed that the suit is
frivolous and not on the facts of it can be decided
by this Trial Court to avoid arduous procedure for
trial as such the present petition filed by the
def endant to decide the maintainability of the suit
as a prelimnary issue is justified and answered
against the plaintiff."

Her application before the revenue authorities, however, succeeded in
2005. Operation of the said order, however, was stayed by the H gh Court.
Rel ying on or on the basis of the(said purported subsequent event, another
application was filed by the appellant herein for her inpleadnment in the
ref erence proceedi ng.

The reference cases were all owed by the | earned Special Land
Acqui sition Judge by judgment and award dated 26t h August, 2004. " An
application was filed by the appellant for setting aside the said judgnent of
the Land Acquisition Judge. The said application was entertained and a
nm scel | aneous case was directed to be registered.” By an order dated 12th
Sept enber, 2005, a direction was nade that paynents with regard to LA
case No. 3 to 33, 38 and 39 be kept in abeyance until further orders.

Respondent No. 1 noved an application before the | earned Specia
Judge on 12th Septenber, 2005 whereupon the earlier order was clarified
stating that the same would not affect the process of depositing of
conpensation amount in court. An application was filed to vacate the ex-
parte stay but the same was refused by an order dated 17th Septenber, 2005.

The applications filed by Respondent No. 1 under Article 227 were
al  owed by reason of the inpugned judgnent.

M. Uday U. Lalit, |earned senior counsel appearing on behalf of the
appel l ant, submitted that she shoul d be given an opportunity to get her title
in respect of Touzi No. 145 adjudicated at some forum Having regard to
the subsequent events, viz., correction of the revenue records in the year
2005 and keeping in view of the fact that the aforenentioned title suit No. 57
of 2001 is still pending, the High Court, it was urged, comitted a serious
error in passing the inpugned judgnment. It was subnmitted that unl ess sone
protection is afforded to the appellant by inposing conditions in regard to
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the withdrawal of the ampbunt deposited by the Land Acquisition Collector, it
woul d not be secured.

M. Bijan Kumar Ghosh, |earned counsel appearing on behal f of
Respondent No. 1, on the other hand, supported the inpugned judgment.

The Act is a conplete code by itself. It provides for renedi es not
only to those whose | ands have been acquired but al so those who claimthe
awar ded anount or any apportionnment thereof. A Land Acquisition Judge

derives its jurisdiction fromthe order of reference. 1t is bound thereby. |Its
jurisdiction is to determ ne adequacy or otherw se of the amount of
conpensati on paid under the award made by the Collector. It is not within

its dommin to entertain any application of pro intersse suo or in the nature
t her eof .

The | earned Reference Judge, therefore, was entirely correct in
passing its order dated 22.6.2004. A finding of fact was arrived at therein
that the appellant was not a party interested in the proceeding within the

nmeani ng of Section 3(b) of the Act. The said order attained finality. It could
not have, thus, been reopened. Another application for inpleadnent,
therefore, was not maintainable.” It nmay be true that in the proceeding of a

suit, the court can in a changed situation entertain a second application under
Order |, Rule 10(2) of the Code of Civil Procedure. But, the |earned

Ref erence Judge having opi ned, while passing its order dated 26.2.2004, that
the appell ant was not a person interested, in our opinion, a second
application despite the subsequent event was not nmintainable.

It is one thing to say that a proceeding under Sections 30 and 31 of the
Act was naintainable at the instance of the appellant. She was given an
opportunity to file the same by the Calcutta H gh Court in terms of its order
dat ed 22.09.2000. She did not avail the said opportunity. Having not
avai |l ed the opportunity, in our opinion, she was not entitled to be inpleaded
as a party.

This Court had sone occasi on to consider the question as to who
would fall within the ambit of the term "person inherited"

In Sharda Devi v. State of Bihar and Another [(2003) 3 SCC 128], it
was opined that a State who cl ai ns ownership of the land in question was
not a party interested stating:

"\005If it was a governnent |and there was no
guestion of initiating the proceedi ngs for
acquisition at all. The Governnent woul d not
acquire the land, which already vests init. A

di spute as to pre-existing right or interest of the
State CGovernnent in the property sought to be
acquired is not a dispute capable of being

adj udi cated upon or referred to the Cvil Court for
determ nation either under Section 18 or Section
30 of the Act. The reference nade by the Coll ector
to the Court was wholly without jurisdiction and
the Cvil Court ought to have refused to entertain
the reference and ought to have rejected the sane.
Al'l the proceedi ngs under Section 30 of the Act
begi nning fromthe reference and adjudi cating
thereon by the Civil Court suffer fromlack of

i nherent jurisdiction and are therefore a nullity
liable to be declared so."

In Prayag Upnivesh Awas Evam Nirman Sahkari Samiti Ltd. v.
Al | ahabad Vi kas Pradhi karan and Another [(2003) 5 SCC 561], this Court
opi ned:

"It is well established that the reference court gets
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jurisdiction only if the matter is referred to it under
Section 18 or 30 of the Act by the Land

Acquisition Oficer and that civil court has got the
jurisdiction and authority only to decide the
objections referred to it. The reference court

cannot wi den the scope of its jurisdiction or decide
matters which are not referred to it\005"

We may al so notice that prima facie the appellant cannot be said to
have any right title and interest in the property but we do not intend to
express our final opinion thereupon as the matter is pending consideration
before the Civil Court.

A disputant is entitled to an interimorder, provided he is a party
thereto. |If for one reason or the other, he cannot be inpleaded as a party to
the proceeding, the Court woul d have no jurisdiction to pass any interim
order in his favour

I'f the inpleadnment application was not naintainable, it was, required
to be dismssed inlimne. It could not have been entertained only for
pressing an interimorder. Law does not contenplate exercise of such a
jurisdiction by a court of law. Any such order passed is coram non judice.

We, therefore, do not find any nmerit in this appeal. However, before
parting with this natter, we may only observe that although contention of
M. Chosh is that the civil suit was not maintainable in view of a decision of
this Court in Laxmi Chand & Ors. v.  Gram Panchayat, Kararia & Ors. [JT
1995 (8) SC 195], it is not necessary for us to express any opinion
thereupon. We may furthernore place on record that a contention has been
rai sed by M. Ghosh that the suit has been dismissed. W in this matter are
not concerned with the correctness or otherwise of the said statenent.

For the reasons aforenenti oned, the appeal is dism ssed with costs.
Counsel s fee assessed at Rs. 10,000/ -




