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ACT:

Constitution of India, 1950, Articles 14,19 (1) (a)
and (c)-Sec. 20 Maharashtra Recognition of Trade Uni ons and
Prevention of Unfair Labour Practices Act 1971 conferring
exclusive right on recogni sed union to represent worknen in
di sput es-Whether ultra vires the Constitution.

Mahar ashtra Recogni ti on of “Trade Uni ons and Prevention
of Unfair Practices "Act 1971, Sec. 20(2) (b)-Exclusive
Ri ght conferred on recognised union to represent workman in
di sput es Constitutional validity of "Art. 14 and 19 (1) (a)
and (c) of the Constitution.

Industrial Disputes Act-Settl ement between enpl oyer
and recogni sed union-Provision for - deduction of 15% from
gross arrears payable Jo all worknen including nmenbers of
unrecogni sed Union-Anount to be credited to recognised
Union’s fund- Constitutional validity of - Wet her
unconstitutional vis-a-vis workmen of unrecogni sed Union

Payment of WAges Act-Deduction made from wages and
sal ary payable to an enpl oyee-Such deduction not authorised
by the Act but by a Settlenent- Consent of Parties for such
deduction fromwages-Validity and effect of.

HEADNOTE:

Section 19 of the Mharashtra Recognition of ~ Trade
Unions and Prevention of Unfair Labour Practices Act 1971
(1971 Act, for short) provides for recognition of a union if
it conplies with certain conditions specified in the
section. Section 20 enunerates the rights of a recognised
union. Cause (b) of sub-sec. (2) of s.20 confers an
exclusive right on a recognised union to represent worknen
of an undertaking in certain disputes and nakes the decision
or order made in such proceedings binding on all the
enpl oyees while it denies such right to a workman to appear
or act or to be allowed to represent in any proceedings
under the I ndustrial Disputes Act 1947 except in a
proceeding in which the legality or propriety of an order of
di sm ssal, discharge, renoval, retrenchnent. term nation of
service or suspension of an enployee is under consideration

After a strike, the respondent-enployer entered into a
settlenent in respect of a nunmber of pending industria
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di sputes with its union, which was recogni sed under the 1971
Act. Cause 17 of the Settlenment provided that the
493
conpany shall deduct an anount equivalent to 15% of the
gross arrears payable under the Settlenent to each enpl oyee
towards contribution to the fund of the recognised union-
The appellant, a non-recognised wunion challenged in a wit
petition before the High Court the constitutional validity
of Clause 17 of the Settlement on the grounds, inter alia.
(i) that dause 17 permits a conmpulsory exaction not
parented by the Payment of Wages Act from the arrears
payable to the worknen who are not the nenbers of the
recogni sed union; (ii) that section 20 of the 1971 Act is
unconstitutional, since (a) it 1 unquestionably denies to
the workman who are not nenbers of a recognised union, the
fundanental freedom -guaranteed under Article 19 (1) (a)
and(e) inasmuch as it _inheres the pernicious tendency to
conpel the W rkmen to join the union which has acquired the
status of / a recognised wunion even if it followed a socio-
econom c or socio-political” philosophy contrary to the
phi | osophy of non-nmenbers; (b) it denies to the unrecognised
uni on, the right to effectively participate in any
proceedi ng concerning the workmen of an i ndustria
undert aki ng, sone of whom have forned a separate trade union
and (c) it does not treat all the wunions at par as the
nmenbers of non-recogni sed union are conpelled to be bound by
the action of the recognised union. The Single Judge of the
H gh Court dismissed the wit petition and the same was
affirmed in appeal to the Division Bench of the H gh Court.
Hence this appeal

Di sm ssing the appeal by the appell ant,
N

HELD: 1.1. In order to appreciate the controversy
between the parties a brief reviewof the Schene of the 1971
Act would be advantageous. On the ~advent of industria
revol uti on which ainmed at nass production of commpdities,
| arge scale industrial units canme to be set up resulting in
concentration of worknen at one place under one enpl oyer.
Trade wunion novenent representing the organised | abour
devel oped as an adjunct of political party. The organised
Labour as a vote banks was assiduously wooed by politi cal
parties. Every political party wth a viewto controlling
vote banks set up its Ilabour wngs. Conbinations and
fragnmentations of politics] parties had the pernicious
effect on trade union. Multiplicity of political parties had
its spill over in nmultiplicity of trade unions seeking to
represent workmen in an industrial undertaking or industry,
as the case may be. The fall out of the multiplicity of
uni ons was inter union and intra-union rivalry  which
threat ened peaceful working of the industrial undertaking or
the industry. Each union, as the wunfortunate experience
shows, tried to over-reach the rival by naking occasionally
experi ence and untenabl e demands. The emerging situation |ed
to conflict and confrontation disturbing industrial peace
and harnony directly affecting production. Therefore, a need
was felt that where there are multiple unions seeking to
represent workmen in an undertaking or in an industry, a
concept of recogni sed union rmust be devel oped In fact, even
anmongst trade wunion |leaders there was near unanimty that
the concept of recognised union as the sol e bargai ning agent
nust be developed in the larger interest of industrial peace
and harnony. National Commission on Labour also after
unani nously and whol e-heatedly expressing itself in favour
of the concept of recognised union and it being clothed with
powers of sole bargaining agent with exclusive right to r-
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present workmen, addressed itself only to the question of
the nmethod of ascertaining which anpbngst various riva
uni ons nust be accorded the status of a recogni sed uni on and
it was agreed that the union which
494
represents the |argest nunber of worknmen working in the
undert aki ng nmust acquire the status as that would be in tune
with the concept of industrial denocracy. [499H 501B; 502G
H, 503A-B; DG

1.2. It is therefore clear that every one was agreed
that where there are nultiple unions in an industria
undertaking or an industry, the union having the | argest
menbershi p of the worknmen nust be clothed with the status of
recogni sed union and consequently as the sole bargaining
agent. The wunder lining assunption was that the recognised

uni on represents all the  worknen in the industria
undertaking or in‘the .industry. Thus, the 1971 Act was
enacted as its long title shows to provide for the

recognition of° trade wunions for facilitating collective
bargai ning for certain undertakings, to state their rights
and obligations, to confer certain powers on unrecognised
unions; to provide for declaring certain strikes and
| ockouts as illegal strikes and |ock-outs; to define and
provide for the prevention of certain wunfair |abour
practices; to constitute courts (as independent machi nery)
for carrying out the purposes of according recognition to
trade unions and for enforcing the provisions relating to
unfair practices etc. [504A-B; 499E-F]

1.3. Status to be the sole bargaining agent as a
recogni sed union is a hard won battle and need not be
permtted to be frittered away by a sentinental - approach
that where trade union novenent has ideol ogical overtones,
such a provision would conpel worknmen either to  becone
menbers of a union, whose socio-political philosophy is not
intune wth his own or suffer isolation as such worknman
cannot forge a tool of a trade union or even if they forge
one, the enployer can ignore it with inpunity. The nmatter
cannot be viewed fromthe perspective of same ideloguis but
has to be exanined in the |large perspective of /public
interest of peace and harnmony in the industry, < healthy
industrial relations and large national interest which
eschews strikes, lock outs, conflict and confrontation
[ 504H, 505A- B]

2.1. Sec. 20, sub-sec. 2 while conferring exclusive
right on the recognised union to represent workmen in any
proceedi ng under the Industrial Di sputes Act, 1947
si mul taneously denying the right to be represented by any
i ndi vi dual workman has taken care to retain the exception as
enacted in Sec. 2A of the Industrial Disputes  Act, 1947.
This legal position is reiterated in Sec. 20(2)/ (b).
Therefore, while interpreting Sec. 20(2) (b), it -nmust be
kept in view that an individual wrkman, who has his
i ndi vidual dispute with the enployer arising out of his
di sm ssal, discharge, retrenchnent or term nation of service
will not suffer any disadvantage if any recognised union
woul d not espouse his case and he will be able to pursue his
renmedy under the Industrial Disputes Act, 1947. Once this
protection is assured, the question is whether the status to
represent workmen conferred on a recognised wunion to the
exclusion of any individual workman or one or two workmen
and who are not nenbers of the recogni sed oni on woul d deny
to such worknen the fundanmental freedom guaranteed under
Art. 19(1) (a) and 19(1) (c) of the Constitution. [506B-D]

2.2. The restriction on the right to appear and
participate in a proceeding under the Industrial D sputes
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Act, 1947 to a worknman who is not prepared to be represented
by the recognised union in respect of a dispute not persona
to him alone such as termnation of his service does not
deny himthe freedom
495

of speech and expression or to form an association
Conferring the status of A recognised union on the union
satisfying certain pre-requisites which the other union is
not in a position to satisfy does not deny the right to form
associ ati on [506E. F]

2.3. Formng an association is entirely independent
and different fromits recognition. Recognition of a union
confers rights, duties and obligations Non-conferring of
such rights, duties and  obligations on a union other than
the recogni sed uni on does not put it on an inferior position
nor the charge of discrinination can be entertained. The
menbers of a non-recognised association can fully enjoy
their fundanental freedom of speech and expression as al so
to formthe association. The Legislature has, in fact, taken
note of  ‘the existing phenonenon in trade unions where there
woul d be unions claimng to represent workmen in an
undertaking or industry other than recogni sed union. Sec.22
of 1971 Act confers ~some specific rights on such non-
recogni sed unions, ~one such being the ‘right to neet and
di scuss with the /enployer the grievances of individua
wor kman The Legi sl ature has nmade a clear distinction between
i ndi vi dual grievance of a workman and an industrial dispute
affecting all or a 'large nunber —of workmen In the case of
even an unrecogni sed union, it enjoys the statutory right to
meet and discuss the grievance of individual workman wth
enployer. It also enjoys the statutory right to appear and
participate in a donestic or departmental enquiry in which
itsh menber is involved. this is statutory recognition of an
unr ecogni sed uni on. The exclusion is partial and the enbargo
on such unr ecogni sed uni on or individual workman to
represent workmen is in the large  interest of industry,
public interest and national interest. Such a provision
could not be said to be violative of fundanental freedom
guar ant eed under Art. 19(1)(a) or 19(1)(c) of t he
Constitution. [506H, 507A-D

3. \Were a representative union acts in exercise of
the powers conferred by Sec 20(2) it is obligatory upon it
to act ina manner as not to discrinmnate between its
nmenbers and ot her worknmen of the undertaki ng who are not “its
menbers. However when a settlenent is reached in a
proceedi ng under the Industrial Disputes Act- in _which a
representative union has appeared, the sane is to be binding
on all the workmen of the undertaking This woul d nean. that
neither the representative union nor the enployer’ can
di scrim nate between nenbers of the representative union and
ot her workmen who are not nenbers. Both the “benefits,
advant ages, di sadvantages or liabilities arising out. of a
settlenent in any proceeding under the Industrial Disputes
Act to which a representative union is a party shall  be
equal |y applicable to each workman in the undertaki ng There
shall not be the slightest trace of discrimnation between
menbers and non-nmenbers both as regards the advantages and
also as regards the obligations and liabilities. Any other
view of Sec. 20(2)(b) would render it unconstitutional and
invalid as being violative of Art. 14. Equal treatnment of
menbers and non-nmenbers is inmplicit in the section and by
its interpretation this Court only makes it explicit. [511F-
H, 512A-B]

(4) It is well known that no deduction could be nade
fromthe wages and salary payable to a worknen governed by
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the Paynment of Wages Act unless authorised by that Act. A
settlenent arrived at on consent of parties can however
permt a deduction as it is the outcome of understanding
between the parties even though such deduction may not be
aut horised or legally perm ssible under the Payment of Wages
Act. [512D-E] H
496

(5) If under a settlement with the representative
uni on sone benefits accrue to the worknmen, and upon a true
interpretation of Sec. 20(2)(b), it is held all enconpassing
and therefore binding on all worknen enployer alike, all the
benefits would be available to the worknmen who are not
nmenbers of the representative union and who may have forned
arival wunion. If these work- i men could not be denied the
benefits, they would enjoy an unfair advantage if fromthe
package deal covered by the settlenent, they draw benefits
and abjure liabilities. therefore, a clause |like O ause 17
of the ~Settlenment has to be wunderstood in the context of
strengt heni ng-the trade union novenent and to free it from
financial constraints. Wrkmen who are nenbers of a union
may pay fee for nenbership and enjoy the advantage or
menbership put if by the action of the representative union
all workmen acquire ~benefit or nonetary advantage, the
menbers and non-menbers-alike can be nade to make common
sacrifice in the large interest of trade uni on novenent and
to strengthen the trade wunion which by its activities
acquired the benefits for all worknen. Paynent to trade
union fund in these circunstances can be styled as quid pro
guo for benefits acquired. It can neither be said to be
conpul sory exaction nor_a tax. Therefore, there.is nothing
objectionable in Cause 17 of the Settlenment which directs
the enployer to deduct 15% of the gross arrears payable to
each enpl oyee under the settlenent as contribution to the
trade union funds. Thereby the workman i s not subscribing to
the philosophy of rival union but he is merely paying the
price of the advantage obtai ned. Another view would nake the
uni on nenbers suffer and the non-nenbers benefit, a
situation which nmust at all costs be avoided. ‘Therefore
clause 17 of the Settlenent would not be invalid despite the
l ack of consent of the workmen who -are nenbers of the
appel I ant union. The settlenent having been mnade by the

representative union, its right to represent all worknen
would inmply the consent of the nenbers of the rival “union

This is the |egal consequenee of the right of the
representative wunion to represent all worknmen and the

bi nding effect of its action. [513G H, 514A-F

Reg. v. Duffield, 5, Cox’'s Crimnal Case, 404 referred
to.

Raja Kulkarni and O's. v. State of Bonbay [1954] SCR
384, relied upon.

Rum Prasad Vishwakarnma v. The Chairnman Industria
Tribunal, [1964] 3 SCR 196, held in-applicable.

Grja Shankar Kashi Ram v. CGujarat Spinning and
Weaving MIIls Ltd. [1962] 2 Supp. SCR 890 and Santuram
Khudai v. Kinmatrai Printers & Processors (P) Ltd. & Os.,
[1978] 2 SCR 387, distinguished.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION. Civil Appeal No. 3527
(NL) of 1984

Fromt he Judgnent and Order/decree dated July 27, 1984
of the Hi gh Court of Bonbay in Appeal No. 660 of 1984.
Danial Latifi, V.S Desai R S. Sodhi, K V. Sreekumar, MN
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Shrof f and Ms. Radha-de’ Souza for the Appellants.
497

M K. Ramanurthi, Ms. Umnila Sirur, F.D Damania, A M
A Dittia and DDN. Msra or the Respondents.

M N. Shroff the State of Mharashtra

The Judgrment of the Court was delivered by

DESAI, J Two unions of workmen enployed in the first
respondent Conpany M S Balnmer Lawie & Co. Ltd (' enpl oyer’
for short) are at |ogger-heads and their inter-se rivalry
has thus landed in this Court. Appellant Balmer Lawie
Workers Union (' non-recognised Union' for short) filed Wit
Petition No. 1518 of 1984 in the Hi gh Court of Judicature at
Bonbay challenging the constitutional validity of Sec. 20
(2) read with Schedule | of the Maharashtra Recognition of
Trade Union & Prevention of Unfair Labour Practices Act,
1971 (' 1971 Act’ for short). To this petition, they
i mpl eaded the enpl oyer company and the Balmer Lawie
Enpl oyees Uni on (' Recogni sed Union’ for short).

Few facts giving rise to the wit petition may be
stated. A settlenment was arrived at between the enpl oyer and
the recognised Union resolving a- nunber of industria
di sputes pending between them Cause 17 of the Settl enent
reads as under:

"17. Arrears will he paid within two nonths
fromthe date of ~ signing of the. Settlenment. Further
the Conpany shall collect fromeach worknan an anount
equi valent to 15% of the gross arrears payable to each
enpl oyee under. 'this settlenment ~as contribution to the
Uni on Fund and this Anount shall be paid to the Union
within 3 days of the paynent of arrears by Payee's .Alc
Cheque. "

The non-recogni sed union -the appell ant apprehendi ng
that if and when settlenment would be arrived at between the
enpl oyer and the recogni sed union, there would be the usua
clause for deduction from anounts payable to the worknen
under the settlement for the benefit of the recogni sed union
Theref ore the non-recogni sed union inforned the enployer not
to nake any deduction pursuant to the settlenent fromthe
arrears payable to the nenbers of the non-recogni sed union
as and when the settlement is arrived at. ~Correspondence
ensued between the parties which led to the filing of the
wit petition No. 473 of 1984. This wit petition was noved
to forestall the settlenent if any about any deduction from
the paynments under the settlenent as and when arrived at. An
undert aki ng was gi ven before the

498
Hi gh Court that the enployer would give notice of the
settlenment, if it is finally arrived at and will inplenent

the same only a week thereafter. On this undertaking, the
wit petition was withdrawn. Thereafter the settlenment was
arrived at which inter-alia included Cause No. 17 extracted
her ei nbefore. The non-recognised union filed a fresh wit
petition inter alia contending that Clause 7 permts a
conpul sory exaction not permitted by the Payment of Wages
Act fromthe arrears payable to the worknmen by the enpl oyer,
wi t hout the consent of the worknen, who are not the nenbers
of the recogni sed union. It was alleged in the petition that
if upon its true construction Sec. 20 (2) (b) of 1971 Act
permts such compul sory exaction w thout the consent of the

wor kmen  concer ned, the same will be unconstitutiona
i nasmuch as such union levy would force and conpel the
wor kmen against their will to join the wunion which has

acquired the status of recogni sed union. Specific allegation
was that Sec. 20 (2) violates the fundanental freedomto
form associ ation guaranteed by Art 19 (1) (c). There were
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other incidental grievances nade in the petition but the
main thrust of the petition was against the constitutiona
validity of aforenmentioned section. The | earned Single Judge
di sm ssed the wit petition and after an unsuccessful appea
to the Division Bench of the H gh Court this appeal was
filed by special |eave

M. Daniel Latifi |earned counsel who appeared for the
appel | ant assisted by Ms. Radha D. De' souja, the President
of non-recognised wunion and also as counsel appearing for
non-recogni sed union wurged that if Sec. 20 (2) is so
interpreted as to mean that the enpl oyer or the recognised
uni on can discrimnate between the nmenbers of the recognised
uni on and non-nenbers though worknmen of the sanme enpl oyer,
the same is violative of Art. 14 and if it conpels the
workmen to join recognised union it is violative of Art. 19
(1) (a) and (c).

Sec. 20 of the 1971 Act ~enunerates the rights of the

recogni sed union. Sec. 20 (2) reads as under
"20 (2): Where there is a recognised union for
any ‘undert aki ng, -

(a) ~that-union alone shall have the right to appoint
its nominees to represent workmen on the Wrks
Conmittee constituted under Section 3 of the
Central Act:

(b) no enployee shall be allowed to appear or act or
be Hall owed to be represented in any proceedi ngs
under the

499

Central Act  (not being a proceeding in which the
legality or  propriety of an order of dismssal
di scharge, renpval , retrenchnent, termnation of
service or suspension of an- enployee is under
consi deration), except through™ the recognised
uni on; and the decision-arrived at or order made,
in such proceeding shall be binding on all the
enpl oyees in such undert aki ng;

and accordingly the provisions of the Central

Act, that is to say, the Industrial Disputes Act, 1947,

shall stand anended in the manner and to - the extent

specified in Schedule 1."

Does Sec. 20 (2) which confers an exclusive right to
represent workmen of any undertaking on —a union which
acquires the status of a recogni sed union under 1971 Act and
simul taneously denies the right to a worknman to appear or
act or to be allowed to represent in any proceedi ng under
the Industrial Disputes Act, 1947 ('ID Act” for short)
violate the fundanental freedom to form association
guaranteed by Art 19 (1) (c).

The 1971 Act was enacted as its long title shows to
provide for the recognition of trade unions for facilitating
col l ective bargaining for certain wundertakings, ‘to state
their rights and obligations, to confer certain powers on
unr ecogni sed uni ons; to provide for declaring certain
strikes and |ock-outs as illegal strikes and |ock-outs; to
define and provide for the prevention of certain wunfair
| abour practices; to constitute court (as independent
machi nery) for carrying out the purposes of according
recognition to trade unions and for enforcing the provisions
relating to wunfair practices etc There is in force in the
State of Maharashtra a conprehensive |egislation, Bonbay
Industrial Relations Act, 1946 touching alnost all aspects
of industrial relations but it applies only to specified
i ndustries. Industries other than specified industries are
governed by industrial Disputes Act, 1947. This latter act
is not conprehensive in character There is no provisions for




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 8 of 19

recogni sing union vis-a-vis the undertaking or the industry.
Uni ons of worknen enployed by undertakings not governed by
Bonbay Industrial Relations Act voiced dissatisfaction over
this discrimnatory treatnent and the lacuna in the 1947
Act. To bring the provisions of both the acts on par in
certain specific areas 1971 Act was enacted by the State
Legi sl ature.

A brief review of the scheme of the 1971 Act woul d be
advant ageous. It specifically provides for recognition of
uni ons. A conspectus of provisions included in Chapter 111
headed recognition of unions
500
provide that every undertaking wherein 50 or nore enpl oyes
are enpl oyed or were enployed on any day of the preceding 12
nonths will be governed by the provisions therein set out.
Sec. | |  provides  for making of an application for
recogni tion of uni on.~ The eligibility criterion f or
obt ai ni.ng the recognition is that the union applying for the
status of / a recognised union nust have for the whole of the
peri od of _six calendar nonths inmmediately preceding the
cal endar —nonth in which it nakes the application, a
menbership of not less thanthirty percent of the tota
nunber of enpl oyees enployed in any undertaking. The
application has tobe nmmde to the Industrial Court set up
under the Bonbay Industrial Relations Act. On receipt of the
application, the |Industrial Court has to cause a notice to
be displaced on  the notice board  of the undertaking,
declaring its intention to consider the said application on
a date to be specified in the notice and calling upon ot her
union or unions, if any, having nenbership of enployees in
that undertaking and - the —enployers and the enployees
affected by the proposal to show cause why the recognition
shoul d not be granted. |If after  considering ‘all the
objections that may have been | odged pursuant to the notice
given as hereinbefore indicated, the industrial Court comnes
to the concl usi on that the conditions requisite for
registration are satisfied and. the union conplies with the
conditions specified in Sec 19, the Industrial Court shal
grant recognition to the applicant union under the Act and
issue a certificate in the prescribed form At any point of
time, there shall not be nore than one recogni sed union in
respect of the sane undertaking. Sec. 13 confers power on
the Industrial Court to cancel the recognition if any of the
circunstances therein set out is satisfactorily established.
Sec. 14 provides for resolving the dispute.inter se between
the recogni sed union and another union seeking recognition
The obligations and rights of the recogni sed union are set
out in Secs. 19 and 20 in Chapter 1V.

M. Daniel Latifi, Iearned counsel wurged that the
enmbargo placed by Sec. 20 (2) (b) on any workman to appear
or to be represented in any proceedi ng under the | D Act 1947
barring those which are specifically excluded save by the
recogni sed union contravenes the f undanent al freedom
guaranteed to the citizens wunder Art 19 (1) (a) and (c) of
the Constitution Art. 19 (1) (a) guarantees to the citizens
fundanental freedom of speech and expression and Art. 19 (1)
(c) guarantees fundanental freedom to form association
Tersely put the question is: if alawrelating to regulating
i ndustrial relations between the enployer and workmen
provides for a sole bargaining agent such as the recogni sed
union and sinultaneously denies to the individual worknman
the right to appear or to be represented in any
501
proceedi ng under the ID Act, 1947, would it contravene the
fundanental freedons guaranteed by Art. 19 (1) (a) and 19
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(1) (c) ?

History bears a wtness to the |ong-drawn out
unequal fight between the enployer and the enployed to be on
terns of equality. A brief resune would be hel pful.

On the advent of industrial revolution which ainmed at
mass production of commodities, |arge scale industrial units
cane to be set up resulting in concentration of worknen at
one place wunder one enployer. Individual enployer has now
been replaced by corporations welding imrense economc
power. To say that worknen were at the nercy of the enpl oyer
isto state the obvious. It was even sacril egious to think
of a right of a workman qua the enployer Till the |aissez
faire ruled the roost the State would not interpose itself
to protect the under-privileged and weaker partner in the
industry and left the ~worknen to fend for thenselves, the
State concerning itself only with the problemof |aw and
order when a conflict —arose between the enployer and the
wor kmen. This was predicated upon an untenable if not wholly
erroneous assunption that as the society has noved from
status to contract, the enployer and the worknman woul d by
negoti ations churn out a contract nutually beneficial to
both. That the parties were unevenly placed in the matter of
contracting was absolutely over |ooked. The |iberal albeit
capitalist English society treated united refusal of work on
the part of worknmen as conspiracy and as Jereny Benthan put
it "the word conspiracy served judges  for an excuse for
inflicting punishment without stint ~on all persons by whom
any act was conmitted which did not accord with the Judges’
noti on concerning the act in question." Justice Erle in Reg.
v. Duffield(1l) sunmed up to the Jury as under

"The unl awful conbi nation and conspiracy is to
be inferred fromthe conduct of the parties. If severa
persons take several steps, all tending towards one
obvi ous purpose, it is for the jury to say | whether
these persons have not conbined together to bring about
that and which their  conduct appears adapted to
ef fectuate. "

English Common Law frowned upon conbination of
wor kmen to achieve common object; Common Law l'ooked upon
conbination as crimnal in character. On the enactnent of
the Trade Unions Act, 1913 in United Kingdom registered
trade union acquired corporate

(1) 5, Cox's Crimnal case. 404.

502

capacity, entitled to sue and be sued in its registered nane
and enter into contracts as separate entity, separate from
its menmbers. This status acquired by the trade unions, would
clothe a col lective agreenent arrived at  between the
enpl oyer and the union with the senblance of legality though
Conmmon Law for long refused to recognise it as enforceable
contract. Royal Commission on Trade Unions and Enployer’s
Associ ati on under the Chairmanship of Lord Donovan (' Donovan
Conmi ssion’ for short) which submitted its report in 1968
proceeded on the basis that collective bargains are not
subject to Ilegal enforcenment and nunber of arguments were
put forth in support of the proposition. Even though the
Conmi ssion in concluding portion of paragraph 472 of its
report observed that "Industryw de bargai ni ng and workshops
or plant bargaining are, however, closely intertw ned. To
enforce one without the other would be to distort the effect
of our collective system That systemis today a patch-work
of formal agreenents, infornmal agreenents and custom and
practice. No Court, asked to enforce a collective agreenent
could disentangle the agreement from the inarticulate
practices which are its background." Quest of justice by
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| abour, victim for long of exploitation of human bei ng by
i npersonal juristic persons such as corporations led to the
formation of industrial norms by a |egislative enactnent
generally styled as labour law The main object of |abour
law was to be a countervailing force to counter-act the
i nequal ity of bargai ning power which is inherent and nust be
i nherent in the enploynent relations. As stated by Oto-
Khan-Freund in his Hamalin |ecture "this was an attenpt to
infuse law into a relationship of command and obedi ence, in
other words in the field where one enjoys the power to
conmand and other suffers the duty to obey. To the extent
law limts the range of workers’ duty of obedience and
enl arges the range of its freedom Labour Law fulfills one
of its objects.’’ (1)

In the context of the political society which we
resolved to set up -in the post-independent India, on the
i ntroduction of wuniversal adult suffrage by Art. 326 of the
Constitution trade uni-on novenent representing the organi sed
| abour devel oped as an adjunct of political part. The
organi sed labour ~as a vote bank was assiduously wood by
political parties. Every political ~party with a view to
controlling vote banks set up-its |abour w ngs. Conbi nations
and fragmentations of political parties had the pernicious
effect on trade unions. Miultipli-

(1) See Report the Labour Laws Review Commttee, Govt.
of Qujarat Publication 1974 Page 5.
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city of political parties had its spill over in multiplicity
of trade wunions A seeking to  represent worknmen in an
i ndustrial undertaking -or industry, as the case may be. The
fall out of the multiplicity of unions was inter-union and
intra-union rivalry which threatened peaceful working of the
i ndustrial undertaking or the industry. Each union, as the
unfortunate experience shows, tried to over-reach the riva
by maki ng occasionally exhorbitant and untenable denands.
The enmerging situation led to conflict and confrontation
di sturbing industrial peace and ‘harnmony directly affecting
production In the first Five Year Plan it was observed:
"Answer to class antagoni smand world conflict
will arrive soon if we succeed in discovering a sound
basis for human relations in industry. -Industrial
relations are there fore, not a nmatter between the
enpl oyers and enpl oyees alone but a vital concern of
the community which nay be expressed in neasures for
the protection of its larger interests.”

A need was felt that where there are nultiple
uni ons seeking to represent workmen in an undertaking or in
an industry, a concept of recognised, union nust be
devel oped. Standing Labour Commttee of the Union of India
at its 29th Session held in July 1970 addressed itself to
the question of recognition of trade union by the enpl oyer.
In fact even anongst trade union |eaders there was near
unanimty that the concept of recognised unions the sole
bar gai ni ng agent nmust be devel oped in the larger interest of
i ndustrial peace and harnmony. National Comm ssion on Labour
chaired by late Shri P.B. Gajendragadkar, former Chief
Justice of |India, after unaninously and wholeheartedly
expressing itself in favour of the concept of recognised
union and it being clothed with powers of sole bargaining
agent with exclusive right to represent worknen, addressed
itself only to the question of the method of ascertaining
whi ch anongst various rival wunions nust be accorded the
status of a recognised wunion. Planting itself firmy in
favour of denocratic principle, it was agreed that the Union
VWi ch represents the |argest nunmber of workmen working in
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the undertaking nust acquire the status as that would be in
tune with the concept of industrial denocracy. The fissures
arose as to the nethod of finding out the menbership. The
Commi ssion had before it two alternative suggestions for
ascertaining the nmenbership (i) verification of menbership
by registers and (ii) by secret ballot. As there was a sharp
cl eavage of opinion, the Commssion |eft the question of
adopting one or the other nethod in a given case to the
proposed | ndus-
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trial Relations Conm ssion which was recomrended to be set
up if the reconrendations of the Comrission were to be
accepted. What is of inportance to us is that every one was
agreed that where there are nultiple unions in an industria
undertaking or an industry, the union having the |[argest
menber shi p of the workmen nust be clothed with the status of
recogni sed union _and consequently as the sole bargaining
agent. ‘The wunderlining assunption was that the recognised
uni on ' represent all the wor knmen in the i ndustria
undertaki'ng or in the industry.

It —may be nentioned in passing that the Bonbay
Industrial Relations Act had incorporated provisions for
conferring the status of a recognised union and despite
strident criticismof the method of ascertaining menbership
the system seens to be working well. The Act went further
and devel oped the concept of approved union on which powers
were conferred for nmaking reference of an industrial dispute
to the relevant authority for adjudication-a . power which
under the Central "Act is the close preserve of the
appropriate Government. The oft-repeated grievance voi ced by
those opposed to the concept of recognised union entitled to
represent all wor kmen  was that such a status wll
concentrate so nmuch power in the hands of the recognised
union that it can work to the disadvantage of those not
becoming its menbers as al so those opposed to the politica
or social philosophy of the recognised union and would
therefore keep away from it.  The chink in the arnous
appeared when it was found that a worknman who is questioning
his term nation of service, largely a personal punishrment
and therefore provides a personal cause of action but who
was not a nenber of the recognised union was sought to be
thrown out of the <court by the representative union
appearing to get the petition dism ssed on the specious plea
that it alone is entitled to represent workmen. The
Legi slature inmedi ately becanme aware of +the pitfall and
remedi ed the situation by introducing Sec.. 2 (A) ~in the
I ndustrial Disputes Act, 1947 which provides that a workman,
who is dismssed, discharged or renmoved from service or
whose service is otherwise ternmnated can espouse his own
cause without the help of a recognised union and yet such a
di spute would be an industrial dispute. This very protection
is retained in the inpugned provision Sec. 20 (2) (b).
Status to be the sol e bargai ning agent as a recogni sed uni on
is a hard won battle and need not be permtted to be
frittered away by a sentinmental approach that where trade
uni on novenent has idelogical overtones, such a provision
woul d conpel worknmen either to becone nenbers of a union,
whose soci o-political philosophy is not in tune with his own
or suffer isolation as such workman can
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not forge ato 1 of Atrade union or even if they form one
the enployer can ignore it with impunity. |Is there any

substance either in the contention or the apprehension
voi ced ? The matter cannot be viewed fromthe perspective of
same idel oguis but has to be examned in the |large
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perspective of public interest of peace and harnony in the
i ndustry, healthy industrial relations and |arge nationa
interest which eschews strikes, |lock-outs, conflict and
confrontation.

Having briefly referred the history of the devel opnent
of trade wunions, let us turn to the challenge in this case.
M. Daniel Latifi contended that Sec 20 unquestionably
denies to the workmen who are not nmenbers of a recognised
uni on the fundanental freedom guaranteed under Art. 19 (1)
(a) and (c). It was urged that the provisions of the Act
i nheres the pernicious tendency to conpel the workmen to
join the union which has acquired the status of a recogni sed
union even if followed ‘'a socio-economc or socio-politica
phi |l osophy contrary to the philosophy of non-nenbers and
that such conpul si on~ denies the free dom to form
association. It was also subnitted that the right to form
associ ation would be an enpty formality if the association
is not 7in a positionto effectively participate in any
proceedi ng concerning the worknen of an i ndustria
undert aki'ng, sone” of whom have fornmed a separate trade
union. It was stated that either all the wunions of the
wor kmen should be treated on-par or at any rate in order to
safe guard the menbers of non-recognised uni on agai nst the
imposition of the will ~of recognised wunion, they nmnust be
free not to be bound by the action of the recogni sed-union
It was stated that /Sec. :0 (2) of the 1971 Act denies al
these safeguards and therefore i't  must be declared
unconstituti onal

Before  the introduction of Sec. 2-A in the
Industrial Disputes Act, 1947 the court |eaned in favour of
the view that individual dispute cannot be conprehended in

the expression ’'industrial dispute’ as defined in the
Industrial Disputes Act, 1947. Any dispute not espoused by
the union for the general benefit  of ~all workmen or a

si zeabl e segment of them would not -be conmprehended in the
expression 'industrial dispute’ was the courts’ view. Oten
an invidious situation arose out of this |egal conundrum An
i ndi vidual workman if punished by the enployer and'if he was
not a nenber of the recognised wunion, the latter was very
reluctant to espouse the cause of such stray worknman and the
i ndi vi dual workman was wi thout a remedy. Cases cane to |ight
where the recogni sed union by devious nmneans conpelled the
workmen to be its nenber before it would espouse  their
causes. The trade union tyranny was taken note of by the
| egi s-
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lature and Sec. 2-A was introduced in the “Industria

Di sputes Act, 1947 by which it was made distinctly clear
that the discharge, dismssal retrenchnment or termnation of
service of the individual workman would be an industria

di spute notwithstanding that no other workman or “any uni on
of workman is a party to the dispute. Sec. 20, sub-sec. 2
while conferring exclusive right on the recogni sed union to
represent workmen in any proceeding under the Industria

Di sputes Act, 1947 simultaneously denying the right to be
represented by any individual worknman has taken care to
retain the exception as enacted in Sec. 2 A This |ega

position is reiterated in Sec. 20 (2) (b). Therefore while
interpreting Sec. 20 (2) (b) it must be kept in view that an
i ndi vi dual wor kman, who has his individual dispute with the

enpl oyer arising out of his di sm ssal , di schar ge,
retrenchnment or termnation of service will not suffer any
di sadvantage if any recogni sed union would not espouse his
case and he will be able to pursue his remedy wunder the

Industrial Disputes Act, 1947. Once this protection is
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assured, let us see whether the status to represent worknen
conferred on a recognised wunion to the exclusion of any
i ndi vi dual workman or one or two worknen and who are not
menbers of the recognised union would deny to such wor knen
the fundamental freedom guaranteed under Art. 19 (1) (a) and
19 (1) (c) of the Constitution.

W fail to see howthe restriction on the right to
appear and participate in a proceeding under the Industria
Di sputes Act, 1947 to a workman who is not prepared to be
represented by the recognised union ill respect of a dispute
not personal to him al one such as term nation of his service
denies him the freedom of‘ speech and expression or to form
an association. Conferring the status of recogni sed union on
the union satisfying certain pre-requisites which the other
union is not in a position to satisfy does not deny the
right to formassociation. in fact the appellant uni on has
been regi stered under the Trade Unions Act and the menbers
have fornmed their association wthout |let or hindrance by
anyone. Not only that the appellant wunion can comunicate
with the —enployer, it is not correct to say that the
di sinclination of the worknmen to join the recognised union
violates the fundanental freedomto formassociation. It is
equal ly not correct to say that recognition by an enpl oyer
is inplicit in the fundanental freedom to form an
association. Forming an association is entirely independent
and different fromits recognition. Recognition of a union
confers rights, duties and obligations. Nonconferring of
such rights, duties and obligations-on a union other than
the recogni sed uni on does not put it on an inferior position
nor the charge of discrimnation can be entertained. The
menbers of a
507
non-recogni sed associ ation can fully enjoy their fundanenta
freedom A of speech and expression asalso to form the
associ ati on.

The Legislature has in fact taken note of the existing
phenonenon in trade unions where there would be unions
claimng to represent workman in an undertaking or industry
ot her than recognised union. Sec. 22 of 1971 “Act confers
some specific rights on such non- recogni sed unions, on such
being the right to neet and discuss with the enployer the
grievances of individual workman The Legislature has nmade a
clear distinction between individual grievance of a workman
and an individual dispute affecting all or a |arge nunber of

workmen. In the case of even an unrecognised union, it
enjoys the statutory right to appear and discuss the
grievance of individual worknmen with enmployer. 1t also

enjoys the statutory right to appear and participate in a
donestic or departnmental enquiry in which its  nenber is
involved. This is statutory recognition of an unrecogni sed
union. The exclusion is partial and the enbargo -on such
unr ecogni sed union or individual workman to represent
workman is in the large interest of industry, ' public
interest and national interest. Such a provision could not
be said to be violative of fundanental freedom guaranteed
under Art. 19 (1) (a) or 19 (1) (c) of the Constitution

Havi ng examined the contention on principle, we my
now turn to precedents brought to our notice.

In Raja Kulkarni and Ors. v. State of Bonbay(1l), one
of the contentious canvassed before the Constitution Bench
was that Sec. 13 of the Bonbay Industrial Relations Act,
1946 as it then stood provided that a wunion can be
registered as a representative wunion for an industry in a
local area if it has for the whole of the period of three
nmonths next preceding the date of its application, a
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menbership of not less than 15% of the total nunber of
enpl oyees enployed in any F industry in any local area. If
the union does not satisfy that condition and has a
menbership of not less than 5% it could be registered as a
qualified union Rashtriya MI| Mazdoor Sangh was regi stered

as a representative union while the MII Mizdoor Sabha was
registered as a qualified union. It was contended on behal f
to MII Mazdoor Sabha of which the appellants before this

Court were the office-bearers that the provisions that
conferred an exclusive right only on the representative
union to represent workmen was violative of fundanenta
freedons guaranted to the nenbers of MII Mazdoor Sabha

(1) [1954] SCR 384.
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or any ot her wor kman who is not a nenber of the
representative union wunder Art. 19 (1) (a) and (c) and was
also violative of Art. 14 i nasmuch as the two
representatives of ~workmen were denied equality before | aw
or the —equal protection of laws. The Constitution Bench
repel | ed the contention observing that such a provision does
not deny either the fundanental freedom of speech and
expression or the right to form association. The Court said
that it is always open to the worknen who are not nenbers of
the representative’ union to formtheir own association or
union and to claimhigher percentage of nenbership so as to
dethrone the representative union and take-its place. This
decision should have concluded the mtter. M. Latif
however, urged that ‘this decision is of no assistance
because it was rendered at a time when sub-sec. (2) O Sec.
114 of the Bonbay Industrial Relations Act, 1946 provided
that where the representative union is ~a party to a
regi stered agreenment or settlenent, submi ssion or award the
Provi nci al Government nay after giving the parties affected
an opportunity of being hard by notification in the Oficia
Gazette direct that such agreenment, settlenment, subm ssion
or award shall be binding union’ such other enployers and
enpl oyees in such industry or occupation in that |ocal areas
as may be specified in the notification. There was a proviso
to sub-sec. (2) which provided that before giving a
direction under sub-sec. (2) the Provincial Government may
in such cases as it deems fit, make a reference to - the
Industrial Court for its opinion. It was urged that worknen
in an industry or in an undertaki ng, who are not menbers of
the representative union would not be bound by a settlement,
sub nmission or award to which representative union-alone is
a party, unless the Provincial Governnent took action under
sub-sec. (2) of Sec. 114 and there was a further safeguard
i nasmuch as before making such a settlenent, subm ssion or
award binding on all worknmen, a reference to the Industria
Court for its opinion could be nade. It was urged that these
saf eguards are nissing inasnuch as Sec. 20 (2) woul d nake a
settlenent or award to which a representative union is a
party binding on all the worknen in to undertaking or the
i ndustry as the case may be and therefore the aforenentioned
deci sion can be distinguished. W see no nmerit in this
submi ssion. This Court did not uphold the vires of the
rel evant provisions on the ground that there were safeguards
for non-nenmbers. The provision was held intra-vires on the
broad features of the pro visions that they neither deny the
fundanental freedom guaranteed under Art. 19 (1) (a) nor 19
(1) (c).

In Ram Prasad Vi shwakarma v. The Chairman, |ndustria
Tri bu-
509
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nal (1), an industrial dispute arising out of the term nation
of service A of the appellant in that case was espoused by
the union and which was referred for adjudication to the
Tribunal. When the matter was before the Tribunal, the
appel l ant worknman nade an application that he rmay be
permtted to represent his case by his two col |l eagues and at
any rate not by the Secretary of the wunion The Tribuna

rejected the application and after an unsuccessful wit
petition the nmatter cane to this Court. It was contended
that even though the case of the appellant was espoused by
the union, he was entitled to a separate representation

Repelling the contention, this Court held that any
i ndi vidual grievance is not conprehended in the expression
"industrial dispute’ as defined and the dispute would only
acquire the character of an industrial dispute if espoused
by the wunion and therefore, the workman would not be
entitled to a separate representation. The decision turns on
the interpretation of expression ’'industrial dispute and
before the introduction of Sec.. 2-A in the Industria

Di sputes ‘act, 1947. It does not shed any light on the issue
under di scussi-on.

In Grja Shankar ~Kashi” Ram v. Cujarat Spinning and
Weaving MIIs Ltd.,(2) the right of the representative union
to appear in a proceeding under the Bonmbay Industria
Rel ations Act to the ~execusion of the worknen likely to be
adversely affected by the decision of the court cane up for
consi deration. The representative union and the enployer
entered into a settlenent for grant of bonus to the workmnen
and in consideration thereof the representative union agreed
not to press for any conpensation for the workmen di scharged
by the enployer. Subsequently 376 persons, who had been in
the enploynment of the conpany prior- to its closure gave
noti ce under Sec. 42 (1) of the Bonbay |Industrial Relations
Act and clainmed conpensation for the period of closure. As
the parties failed to arrive at a settlenent, an application
under Sec. 42 (4) was made to the Labour Court. During the
pendency of this application, the representative union made
appear ance before the Labour Court and contended that the
application should be dismssed in view of the conprom se
which had been arrived at before the Labour Appellate
Tribunal. The Labour Court accepted the contention and
dism ssed the application. In the appeal to the Industria
Court, it was contended that considering that no individual
wor kman coul d be pernmitted to appear in any proceedi ng where
representative uni on appears as representative of enployees,
yet if the action of the representative union was nal afi de,

(1) [1961] 3 S.C. R 196.

(2) [1962] 2 Supp. S.C.R 890.
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t he Labour Court shoul d not have perm tted t he
representative union to appear and thereby “deny the
adversely affected workmen to be represented and then non-
suited at the instance of the representative wunion The
Industrial Court dismssed the appeal. A wit petition to
the High Court failed and thereafter the matter was brought
to this Court. After an exhaustive review of the various
provisions of the Bonbay |Industrial Relations Act, this
Court held that bona fides or the mala fides of the
representative union can have nothing to do with the ban
i mposed upon appear ance of any one ot her t han a
representative union in any proceeding under the Bonbay
Industrial Relations Act The decision goes so far as to
suggest that even where the action of The representative
union may be such as would appear to be di sadvantageous to
some worknen yet its action has to be judged in the light of
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the fact that it does not tend to cater to the needs of a
section of the worknmen but the worknen represented by it as
a whole. Incidentally it nmust be pointed out that the
guestion of vires was not raised in this case.

The viewtaken in Grja Shankar’s case was affirmed
and approved in Santuram Khudai v. Kimatrai Printers &
Processors (p) Ltd.& Os (1) wherein this Court observed
that the legislature has clothed the representative union
with exclusive right to appear or act behalf of the
enpl oyees in any proceeding under the Bonmbay |Industria
Rel ati ons Act and has simultaneously deprived the individua
enpl oyee or workman of the right to appear or act in any
proceedi ng under the Act  where representative union enters
appearance or acts as representative union of enployees. The
guestion of vires was not raised.

Prima facie on the argunents urged and decisions
exam ned, we are satisfied that-there is no substance in the
chal l enge that Sec. 20 (2) (b)  upon its true construction
violates Art. 19 (1) (a) and (c) of the Constitution. W
nust however nake it clear that we nay keep this question of
constitutionality open for a nore detailed argunent and in-
dept h exani nation because in- this case at the fag end of
argunents, the parties nore or |less buried the hatchet and
there was the spirit of give and take to which we would
presently advert.

The change in the | aw nade by the introduction of Sec.
2-Ain the Industrial Disputes Act, 1947 has been taken note
of by the State Legislature in introducing a safeguard in
Sec. 20 (2) (b) in that

(1) [1978] 2 .S.C R 387.

511

an i ndividual wor kman who has been either dism ssed,
di scharged, A renoved, retrenched or whose services has been
terminated in any manner or who is suspended would be on his
own entitled to raise an industrial dispute concerning the
term nation of his service in any manner and he woul d be
able to pursue his renmedy in a proceeding arising out of the
legality or validity of the order of termination of service.
The representative union would not be able to supplant the
wor kman by its appearance and act to the detrinment of the
wor kman Cases are not unknown where an individual workman
whose services has been term nated and who wanted his cause
to be espoused by the union was not only ignored by the
uni on but occasionally the power of representative union to
exclude the workman fromthe proceedi ng was exercised to the
di sadvantage of the workman by appearing in the proceedi ng
and after excluding the workman to so get the proceedi ngs
di sposed of as to be wholly disadvantageous to the workman
and the workman was |left without a renedy Care has / been
taken to deny such steamrolling power to the representative
union and this position is further strengthened by the
provisions contained in Sec. 22 of the 1971 Act | which
confers certain rights on unr ecogni sed uni ons nor e
especially right to meet and discuss with the enployer the
gri evances of an individual menber relating to his
di scharge, renmpval, retrenchnent, term nation of service or
suspension as also to appear on behalf of its nenbers
enpl oyed in the undertaking in any donestic or departnental
enquiry held by the enployer. This is certainly an advance
on the simlar provisions of the Bonbay Industrial Relations
Act .

Sec. 20 (2) (b) is nore or less in pari materia with
the provisions of the Bonmbay Industrial Relations Act, 1946,
The provisions relating to the status, character, powers and
obligations of a representative wunion as envisaged in the
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Bonbay Industrial Relations Act, 1946 have been extended to
cover industries not governed by that Act but by the
Industrial Disputes Act, 1947. \Were a representative union
acts in exercise of the powers conferred by Sec. 20 (2) it
is obligatory upon it to act in a manner as not discrimnate
between its nmenbers and ot her worknmen of the undertaki ng who
are not its menbers. However when a settlenent is reached in
a proceeding under the Industrial Disputes act in which a
representati on uni on has appeared, the sane is to he binding
on all the workman of the undertaking. This would nean that
neither the representative union nor the enployer can
di scrim nate between menbers of the representative union and
ot her workmen who are not nenbers. Both the benefits,
advant ages, di sadvantages or liabilities arising out of a
settlenent in any proceeding under the Industrial Disputes
Act to
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which a representative union Is a party shall be equally
applicable to each workman in the undertaking. There shal
not be the slightest trace of discrimnation between nenbers
and non-nmenbers both as regards the advantages and al so as
regards the obligations and liabilities. Any other view of
Sec. 20 (2) (b) would render it unconstitutional and invalid
as being violative of Art 14. Equal treatnent of nenbers and
non- menbers is implicit in the section and by its
interpretation we only nake it explicit.

A serious grievance was vioiced by M. Latifi that by
the inpugned C ause 17 of the Settlenent, the non-nenbers
are subjected to conpul sory exaction for the benefit of the
representative union wth whose  phil osophy the non-nmenbers
are not in agreenent and they are nade to pay to advance a
rival philosophy. It was urged that this is sone-thing |like
a tax for the propogation of a phil osophy which the nmenbers
of the appellant union consider harnful or disadvantageous
to the workmen in general. Clause 17 of the settlenent is
already extracted. After a strike, a settlement was arrived
at between the first respondent ‘enployer and the second
respondent representative union, Clause 17 of which nandat ed
the enployer to deduct 15%of the gross arrears payable
under the settlement to each enpl oyee as contribution to the
union fund. It is well-known that no deduction could be made
fromthe wages and salary payable to a workman governed by
the Paynment of Wages Act unless authorised by that Act. A
settlenent arrived at on consent of parties can however
permt a deduction as it is the outconme ~of understanding
between the parties even though such deduction may not be
aut horised or legally perm ssible under the Payment of Wages
Act .

The contention is that where nenbers who form a uni on
pay the nmenbership fee and receive the benefits or
advant ages of being nmenbers of the union yet, persons who
are not nenbers of the union w thout their consent. were
forced to part with their earnings as if paying a tax which
is conpulsory. If the same is held permssible under Sec. 20
(2) (b), either the section will be constitutionally invalid
or that part of the settlenent being severable would be
illegal and invalid qua non-nmenbers On the face of it, the
contention appears to be attractive but anyone who, has somne
under st andi ng and appreciation of the working of a trade
union would be able to fully appreciate the provision like
the one under di scussi on. Though unfortunate, it s
notorious that in sone cases resorting to strike has by
itself become an industry and the wunions invest in the
strike by sustaining norale of the workmen
513
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when during the strike the enployer would deny wages. In a
case of genuine grievances and forced strike, the worknen
unable to stand up for want of wherew thal or cushions, the
trade union may help themsustain their vigour by sone
nonet ary assistance during the period of strike. Wen the
strike ends in a settlenent or where even wi thout a strike.
benefits under a settlenent are nmade retro-active and the
arrears are required to be paid under the settlenent,
naturally the wunion in order to vigorously carry on its
activities free fromfinancial constraints would expect the
wor kmen for whose benefit the dispute was raised which on
settlenent may bring in nonetary benefits to reinburse
itself. As the nenbers and non-nenbers are entitled to equa
treatnent under the settlement both can be asked as a
condition of settlement to part with a portion of the
benefits towards union activities. Such deductions can
neither be said to be conpulsory exaction nor a tax.
Theref ore such a provision of deduction at a certain rate as
agreed between the parties for paynent to the wunion, the
sanme bei'ng with the consent and as part of overal
settlenent woul'd neither be inproper nor inpermssible nor
illegal.

M. Daniel Latifi, however, urged that in case of
non- menbers, the deduction would be without their consent,
and therefore has /the nefarious tendency of naking non-
nenbers pay for the benefit of a rival ‘union. Expanding the
submi ssion, he wurged that the trade-union novenent has nore
or less devel oped as an appendage of the political parties
and therefore each union is influenced by its own parent
identity and therefore the rival union would certainly he
expected to have a rival parent identity and yet the riva
union not having acquired, the status of a representative
uni on would be conpelled by the settlenent to contribute to
the coffers of the representative union funds, which would
expended to propogate its own philosophy to the detrinment of
the rival union. It was wurged that this amunts to
conpelling an individual to contribute against his wll for
the propogation of the cult of an opponent. Maybe there may
be some harsh truth in the submission. It can not however be
exam ned from a setarian point of view The subnission has
to be examined in the proper perspective of the trade union
noverent . Shorn of enbellishnment such a provision woul d show
that benefits and liabilities both nust be shared equally:
If under a settlenent with the representative union sone
benefits accrue to the wor knmen, and upon a  true
i nterpretation of sec. 20 (2) (b), it is held all
enconpassi ng and therefore binding on all worknmen and the
enpl oyer alike, all the benefits would be available to the
wor kmen who are not nenbers of the representative union and
who may have forned a rival union. If these worknen
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could not be denied the benefits they would enjoy an unfair
advantage if from the package deal covered by the
settlenent, they draw benefits and abjure liabilities. Heads
I win and tails you lose could hardly be a fair and just
approach in settling inter-union disputes. Therefore a
clause like Cause 17 of the Settlenent has to be understood
in the context of strengthening the trade union novenent and
to free it from financial constraints. Wrknen who are
menbers of a union may pay fee for nenbership and enjoy the
advantage of nenbership but if by the action of the
representative union all workmen acquire benefit or nonetary
advant age, the menbers and non-menbers alike can be made to
make common sacrifice in the larger interest of trade union
novermrent and to strengthen the trade wunion which by its




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 19 of 19

activities acquired the benefits for all worknen. Paynent to
trade union fund in these circunstances can be styled as
quid pro quo for benefits acquired. Therefore, we see
not hi ng objectionable in Clause 17 of the Settlement which
directs the enployer to deduct 15% of the gross arrears
payable to each enpl oyee under the settl enent as
contribution to the trade-union funds. Thereby the workman
is not subscribing to the philosophy of rival union but he
is merely paying the price of the advantage obtained.
Anot her view would make the union nenbers suffer and the
non- menbers benefit, a situation which nust at all costs be
avoi ded. Therefore «clause 17 of the Settlenment woul d not be
invalid despite the lack of consent of the worknen who are
nenbers of the appellant’' union. The settlenent having been
nmade by the representative union its right to represent al
wor kman woul d inply the consent of the nenbers of the riva
union. This 1is the |I|egal consequence of the right of the
representative union to represent all worknmen and the
bi ndi ng effect of its action

Ms. ~Radha De 'souza who al so appeared along-with M.
Dani el Latifi for the appellant-union urged that the refusa
of the representative union to admit all workmen of the
first respondent industrial undertaking had forced those
deni ed nenbership to formthe appellant union. President of
the second respondent representative union was present in
the Court and after /consulting him M. MK  Ramanurthy,
| earned counsel stated in the Court that all workmen of the
first respondent industrial undertaking are entitled and
are, eligible to be the nenbers of the representative union
and they will be admtted without Ilet or ~hindrance on a
proper application being nade as nenbers of the second
respondent representative union. Ms. Radha De’'souza stated
that all the nmenbers of the appell ant-union would as early
as possi bl e nake the necessary application and the President
of the second respondent representative
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union stated that all of themwll be admtted wi thout any
further scrutiny. On such nenbership being granted the
appel | ant -uni on would stand di ssolved. This would certainly
go a long way to strengthen the trade uni on noverent.

Having considered all the aspects of the matter and
keeping in viewthe interpretation we have placed on Sec. 20
(2) (b) and Cause 17 of the settlenent dated June 18, 1984
this appeal nust fail and is dismssed with no order as to
cost s.

VWhat ever benefits are yet to be paid to the nmenbers of
the appellant-union wunder the aforenentioned “settlenent
shall be paid within 2 months from today.

M L. A Appeal dismi ssed.
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