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The Judgnent's/ Order of the Court were delivered

SHAH, J. The entire prosecution version is around the follow ng five
transactions entered into by Maruti Udyog Limted (hereinafter referred to
as 'MJL'), through United Commrercial Bank (hereinafter referred to as "UCO
Bank’ ) wherein Harshad'S. Mehta A-5 is payee or recipient of the anount,
whi ch are nentioned hereunder: -

Trans. A-5 Dates Days Rate of Amt. Rs. Interest Anount No. From
To % Rs. Repaid (Rs)

01. Lent 24.01.91 25.02.91 32 12.75 4,99, 45,000 5,58,250 5,05,03,250 to
MUL

Remar ks- MJL delivered 35 lacs Units of UTI to A5.

02. Borrow 13.03.91 25.03.91 1216.75 10, 11, 50, 000 5.56,995 10, 17, 06, 200
-ed

Remar ks- UCO gave BR to MJL for 70l acs Units.

03. Borrow 18.03.91 22.03.91 5 21.00 10,83, 75,000 3, 11, 77510, 86, 86, 775
-ed

Remar ks- UCO gave BR to MJL for 75 lacs Units.
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04. Borrow 24.04.91 26.04.91 2 26.25 7,62,45,000 1,09, 650 7,63, 54,650 -ed
Remar ks- UCO gave BR to MJL for 51 lacs Units.

-05. Borrow 02.05.91 07.05.91 5 25.00 10, 39, 50,000 2,99,090 10, 42, 49, 090 -
ed

Remar ks- Nunber of Units not known but only value stated in chargehseet.

Undi sputedly, (a) the receipt and the paynent of amount was for a fixed
period; (b) interest rate was fixed and was received or paid as agreed; (c)
for the first transaction, before receiving the noney, MJL gave UTl units
as a security; for 2nd, 3rd and 4th transacti ons UCO bank issued Banks
Recei pts (BRs); (d) the transactions are squared-up on fixed date i.e. the
amount is repaid on date fixed; (e) comm ssion/brokerage is received and
credited by the UCO Bank for which there are credit entries in the account
books; (f) there is no loss to the MJL and the UCO Bank; (g) accounts of
UCO Bank are audited, no objection is raised by internal or externa
auditors; and (h) accounts of MJL are also audited and there is no
objection raised by the internal or external auditors to such transactions;
(i) no suggestion that any accused gai ned by such transactions except that
A-5 got | oan.

On the basis of the aforesaid special features of the prosecution story,
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the Special Court, Bonbay under Special Court (Trial of O fences Relating
to Transactions In Securities) Act, 1992, (hereinafter referred to as the
"SCAM Act") in Special Case No.6 of 1994 [RC 2(A)/93-ACU-VII] tried five
accused for the offences of cheating, crininal breach of trust, forgery by
usi ng forged docurments, abuse of public offices and di shonest

m sappropriation of the public funds under Section 120B read with Sections
420, 409, 467 and 471 of the Indian Penal Code (IPC) and Section 13(I Xc)
read with Section 13(2) of the Prevention of Corruption Act, 1988
(hereinafter referred to as "the PC Act"). A-1 Pranod Kumar Pritam Lal
Manocha, A-2 Anbuj Sushil Kumar Jain and A-3 Vinayak Narayan Deosthali were
separately charged under Section 13(1)(c) read with Section 13(2) of the PC
Act as al so under Section 489 of |IPC. For being a Bank empl oyee, A-4 Ram
Nar ayan Popli was al so charged under Section 409 of IPC. A-3 in addition
was charged for the of fence puni shable under Section 420 | PC for cheating
MJL and was al so charged under Section 471 read with Sections 467 and 468
of IPC for fradulently and dishonestly using letter-heads and BRs of UCO
Bank, Hamam Street Branch, Bombay knowi ng the sane to be fal se and forged
documents as al so forging certain docunents to be used as val uabl e
securities. A-5 Harshad Shantilal Mehta was al so charged for the offence
puni shabl'e under Section 403 of |PC

By judgnment and order dated 27th/28th Septenber, 1999, the |earned Specia
Judge acquitted accused No.2 and convicted accused Nos.l, 3, 4 and 5 as
under : -

1. "A-l Pranod Kunar Pritam Lal Manocha, A-3 Vinayak Narayan Deosthali,
A-4 Ram Narayan Popli and A-5 Harshad Shantilal Mehta are convicted being
the parties to crimninal conspiracy alongwith M. Mhan D. Khandel wal (PW23)
bet ween the period of April - My, 1989 to May, 1991 in Bombay and Del hi,
the object of which was to divert the surplus funds of MJL lying with its
account in Canara Bank, Sansad Marg, New Del hi branch to the account of A-5
HSMwith ANZ Grindl ays Bank, Sansad Marg, New Del hi. branch and t her eby
conmitting offences of crimnal breach of trust fraudulently using forged
docunents, abuse of public offices, dishonest appropriation of the anount
of Rs. 38, 97, 20,000 puni shabl e under Section 120-B r/w Sections 409, 467,
468 and 471 of 1 PC and Section 13(1Xc) read with Section 13(2) of the P.C
Act, 1988.

2. ACCUSED NO.| Pranpd Kumar Pritam al Manocha-

(i) Al is convicted for furtherance of crimnal conspiracy in his capacity
as a public servant viz. being Deputy Manager (Fi nance) of MJL at the

rel evant tinme, for causing and/or allowing MJL's fund wongfully to be

gai ned by A-5 HSM bei ng an of fence puni shabl e under Section 13(l)(c) read
with 13(2) of the PC Act, 1988;

(ii) Al is convicted for offence puni shabl e under Section 409 of /I PC for
conmmitting crimnal breach of trust in respect of property of Maruti Udyog
Limted, Delhi, then Governnent conpany of 35 |lakhs Units of UTI, valued at
Rs. 4, 99, 45, 000 by di shonestly and in violation of specific directions of
the Board of Directors of MJL, delivering the same'to M. Mhan D.

Khandel wal (PW23) in knowi ng that M. Khandel wal was an Attorney of accused
no.5 Harshad S. Meht g;

(iii) Al is convicted for offence under Section 409 of IPC for comitting
crimnal breach of trust in respect of MI's property viz. Canara bank’s
bankers cheque no. 645585 dated 13.3.1999 (Ex.13) for a sumof Rs.|

0,11, 50,000 drawn in favour of Gindlays Bank and nade payees A/c only, by
di shonestly delivering the same to M. Anuj Kalia (PW6) know ng that the
said M. Anuj Kalia was an enpl oyee of accused no. 5- HSM

(iv) Al is convicted for of fence under Section 409 of |IPC for committing
crimnal breach of trust in respect of MIL's property viz. Canara Bank’s
Bankers Cheque No. 863260 dated 2.5.1991 (Ex.36) for a sum of

Rs. 10, 39,50,000 drawn in favour of Gindlays Bank and made payees A/c only
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by di shonestly delivering the sanme to M. Anuj Kalia (PW16) know ng that
the said M. Anuj Kalia was an enpl oyee of accused no.5 - HSM

3. ACCUSED NO. 3 Vi nayak Narayan Deosthali -

(i) A-3 is convicted for an offence under Section 13(1Xc) read with Section
13(2) of PC Act in furtherance of crimnal conspiracy, in his capacity as a
public servant viz. being Asstt. Mnager of UCO Bank, Hamam Street Branch
Bonbay which is the Governnent of India undertaking being a nationalised
bank for abusing his position as a public servant and all owi ng use of funds
of MJL to be wongfully gained by A-5;

(ii) A3 is convicted under Section 467 of IPC in furtherance of crimna
conspiracy, he on or about 23.1.1991 at Bonbay having forged a letter dated
23.1.1991 (Ex.58) with the dishonest intent of authorizing renmttance of
MJL’ s funds of Rs. 4, 99,45 000 to Bank of America, New Del hi by accused No.5
to MJL, Del hi and further dishonestly authorizing the delivery of valuable
securities of 35 acs of units of UTl belonging to MJL to M. Mhan D
Khandel wal’, an attorney of A-5;

(iii) A-3-is convicted under Section 468 |PC for having forged letter dated
23.1.1991 of UCO Bank, Hanmam Street Branch, Bonbay intending that the sane
could be used for cheating;

(iv) A-3 is convicted under section 471 r/w section 467 and 468 of |PC for
having forged a letter dated 23.1.1991 (Ex.58) of UCO Bank, Hanmam Street
Branch, Bonbay knowing it to be a false and forged docunent;

(v) A-3 is convicted under Section 467 of |IPC for having forged on or about
13.1.1991 the docunent to be a valuable security with the banker receipt

No. 1121 dated 13.3.1991 (Ex.38) for Rs.10,11,50,000 with intent to nake MJL
bel i eve the UCO Bank, Hamam Street Branch, Bombay was holding 70 | acs units
of UTlI for the face value of 7 crores and whi ch UCO Bank was to deliver to
MUL;

(vi) A-3 is convicted under Section 468 of | PC for forging val uable
security with Bankers Receipt No.l 121 dated 13.3.1991 (Ex.38) of UCO Bank
for the sumof Rs.10,11,50,000 in the nane of MU with the intent that the
sai d docunent should be used for cheating;

(vii) A-3 is convicted under Section 471 r/w sections 467 and 468 of |PC
for dishonestly using forged bankers receipt No.1121 for the sum of
Rs. 10, 11, 50, 000 (Ex.38) as genui ne;

(viii) A-3 is convicted under Section 467 of |PCfor having forged at
Bonbay the letter dated 13.3.1991 (Ex.60) on the |etter head of UCO Bank,
Hamam Street Branch, Bonbay with the intent to dishonestly authorize
rem ttance of funds of MJL anpbunting to Rs.|0,11,50,000 to Gindlays Bank
knowi ng that the said remttance was neant to cause wongful gain to A-5;

(ix) A3 is convicted under Section 468 of |PC for “having forged the letter
dated 13.3.1991 (Ex.60) intending that it should be used for cheating;

(x) A-3 is convicted under Section 471 r/w Sections 467 and 468 of |PC for
havi ng fraudul ently and di shonestly used the letter dated 13.3.1991 (Ex.60)
as genuine knowing it to be false and forged docunent;

(xi) A-3 is convicted under Section 467 of |IPC for having forged BRs for
Rs.10,83,75,000 (Ex.39) with the intent to make MJL believe that UCO Bank
was holding 75 lacs units of UTl of the face value of Rs.7,50,00,000 which
UCO Bank, Hamam Street Branch, Bonmbay was to deliver to MIL

(xii) A-3 is convicted under Section 468 of |IPC for having forged val uabl e
security viz. BR No.1132 dated 18.3.1991 for Rs.10, 83, 75,000 (Ex.39) of UCO
Bank intending that it should be used for cheating;
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(xiii) A-3 is convicted under Section 471 r/w Sections 467 and 468 of |PC
for dishonestly using the BR No.|l 132 dated 18.3.1991 for Rs. 10,83, 75, 000
(Ex. 39) as genui ne;

(xiv)A-3 is convicted under Section 467 of IPC for having forged val uabl e
security of UCO Bank, Hamam Street Branch, Bonbay viz. BR No. 166 dated
24.4.1991 for Rs.7,62,45,000 (Ex.41) with the intent to make MJL believe
that UCO Bank, Hamam Street Branch Bonbay was hol ding 51 lacs units of UTI
of face value of Rs.5,10,00,000 with UCO Bank to be delivered to MJL;

(xv) A-3 is convicted under Section 468 of IPC for having forged val uabl e
security being BR No. 166 dated 24.4.1991 for Rs.7,62,45,000 (Ex.41) with
the intent to make MJL believe that it should be used for cheating;

(xvi)A-3 is convicted under Section 471 r/w Sections 467 and 468 of |PC for
havi ng fraudul ently and di shonestly used the said BR dated 24.4.1991
(Ex. 41) as genuine knowing it to be a false and forged docunent;

4, ACCUSED NO. 4 Ram Nar ayan Popli -

(i) A-4 is convicted under Section 409 |IPC for having dishonestly credited
banker’s cheques No. 645532 dated 25.2.1991 for sum of Rs.5, 05, 03, 250
(Ex.28), 646402 dated 18.3.1991 for Rs. 10,83, 75,000 (Ex.32) and 863237
dated 24.4.1991 for Rs.7,62,45,000 favouring Gindlays Bank into the
account of accused no.5 HSMw th Gindl ays Bank, New Del hi instead of
crediting the said Cheque into the account of Gindlays Bank, New Del hi;

5. ACCUSED NO.5 Harsh ad Shantilal Meht a-

(i) A-5 is convicted under Section 403 of 1 PC for having dishonestly
m sappropriated four bankers’ cheques to wit:-

(a) Cheque No. 645585 dated 13.3.1991 for Rs.10,11,50,000, (ii) cheque

no. 646402 dated 18.3.1991 for Rs: 10,83,75,000, (iii) cheque no. 863237
dated 24.4.1991 for Rs.7,62,45,000, (iv) Cheque no. 863260 dated 2.5.1991
for Rs. 10,39,50,000 [Exs. 30, 32, 34 and 36] aggregating to

Rs. 38, 97, 20, 000 drawn by MJL on its bankers viz. Canara Bank, Sansad Marg
Branch, New Del hi in favour of Gindlays Banks.’

Agai nst the said judgnent and order, A-1 Pranod Kumar Pritam Lal Manocha
has filed Crimnal Appeal No.l 117 of 1999, A-3 Vi nayak Narayan Deost hali
has filed Crimnal Appeal No. 1141 of 1999, A-4 Ram Narayan Popli has filed
Crimnal Appeal No. 1097 of 1999 and A-5 Harshad Shantilal Mhta has filed
Crimnal Appeal No. 1150 of 1999. Against the acquittal order of A-2 Anbuj
Sushi | Kumar Jain, Central Bureau of Investigation has filed Crim nal

Appeal No. 521 of 2000.

It is to be stated that pending hearing and di sposal of these appeals A-5
expired on 31.12.2001. Normally, appeal would have abated against him
However, his wife filed Criminal Msc. Petition No.574 of 2002 on 16.1.2002
for continuing the said appeal. By order dated 24.1.2002, we granted such
perm ssion and appeal is heard on nerits.

The prosecution version is that A-1 Pranod Kumar Pritam Lai Manocha was an
enpl oyee (Dy. Manager) of MJL-a governnent Conpany as provi ded under
Section 6(1)(vii) of the Conpanies Act; A-2 Ambuj Sushil kumar Jain was al so
an enpl oyee (Seni or Executive) of MJ, who joined MJL on 19.4.1989; A-3

Vi nayak Narayan Deosthali was an enpl oyee (Assistant Manager) of UCO Bank
at Hamam Street Branch, Minbai; A-4 Ram Narayan Popli was an enpl oyee
(Oficer attached to the Remittance/ C earance Section) of ANZ Gindl ays
Bank, Del hi Branch; and A-5 Harshad Shantilal Mehta was a financial broker
operating in nmoney market and securities. In short, it is the prosecution
version that A-1 to A-5 entered into a criminal conspiracy to siphon off
the funds of MJL in favour of A-5 for which afore-quoted five transactions
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took place, even though there was prohibition on granting loan by MI to
individuals. It is stated that A-l and A-2 were working closely and they
had domi ni on over the property of MJIL. A-1 used to place the proposa

bef ore the Board and obtain approval for the investrments. A-l and A-2 used
to give instructions on the basis of which letters addressed to banks were
prepared. It is alleged that they mi sappropriated the property in violation
of the law as well as their duty (express and inplied) by making it
avai l abl e for use of A-5. This is on account of the fact that they were

aut horised to invest the noney in the defined securities in a transaction
with Public Sector Undertakings only. They, however, knowingly entered into
a series of transactions, which had the result of making the funds of MJL
available to A-5. It is also the prosecution version that they [Al, A2 and
A3] being public servants during the naterial time, abused their position
and thereby conferred a pecuni ary advantage upon A-5 and in any event while
hol ding office as a public servant obtained a pecuniary advantage for A-5
agai nst public interest. Thus, they were charged with an offence u/s 13(1)
(c) of the PC Act.

It is further stated by the prosecution that A-l alongwith A-3, A-4 and A-5
conspired to obtain funds from MJL under the pretence that the funds were
bei ng drawn for purchasing securities from UCO Bank but diverted these
funds to the accounts of A-5 for which A-l and A-2 played the role of

m srepresenting to MJL and w thdrawi ng the funds. A-3 forged docunents

whi ch hel ped A-1 to secure the rel ease of nonies fromMJL. A-|l conspired
alongwith A-3 and A-4 for maki ng noney available to A-5, who becane the
prime beneficiary of the noney. The bankers’ cheques were handed over, on
the instructions of A-l and A-2, to Anuj Kalia an enpl oyee of A-5.

SUBM SSI ONS -

Learned seni or counsel M. Ram Jet hnmal ani appearing for A-5 at the outset
submitted that fromthe aforesaid five transactions, it is apparent that
the investment/loan was for a short period.  Yield - interest is at a higher
rate. According to him the amount is received and paid on due dates. There
is noloss to ML or to the UCO Bank and the Bank has recei ved conmi ssion
for the said commercial transactions. First transaction is |oan taken by
the MJUL through UCO Bank from A-5/on the basis of 35 lacs of UTl units
given by ML to A5 through UCO Bank. It is his submssion that in view of
these facts it is apparent that prosecution is notivated and the conviction
of the accused requires to be set aside.

For the prosecution, it is the contention of the |earned Solicitor Genera
M. Harish N. Salve that the aforesaid transactions were subterfuge or a
facade for a |oan transacti on which cannot be entered into by MJL in favour
of A-5. It is his contention nmat in the background of the resol utions
passed by the Board of Directors of MJL and on the basis of the guidelines
i ssued by the RBI, MJL could not give loan to A-5"and, therefore, 'there was
a conspiracy between A-l and A-5 for diverting the funds of MJ by having
subterfuge of sale or purchase of units of UTI by the UCO Bank to MJL. In
furtherance of the said conspiracy, for 2nd to 5th transactions, A-1 got

i ssued cheques by the Canara Bank in favour of Gindlays Bank which in<turn
transferred the said amount in account of A-5, first \at Del hi and
thereafter at Bonbay. ANZ Gindl ays Bank’s Bonbay Branch issued cheque to
UCO Bank at Hamam Street and fromthere the ampunt was paid to A-5.

For this subterfuge, MJL delivered cheques to A-5 through its
representatives. |If the transacti on was between MJL and UCO Bank, the
cheque woul d have been delivered to the representative of UCO Bank either
at Del hi or at Bonbay. If there was a | oan transacti on between the MJL and
A-5 then there was no necessity of issuing cheque in favour of Gindlays
Bank at New Del hi and transferring the said anount to UCO Bank. It is the
prosecution version that as the transacti ons were not genui ne and as | oan
could not be given to A-5 in his individual capacity, it was given to A-5
by creating forged docunents.
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He pointed out that after receiving the cheques issued by Canara Bank on
behal f of MU in favour of Grindlays Bank, the sane were imredi ately
encashed on the sane day and thereafter Gindlays Bank, New Del hi again
transferred the same to its Bombay branch in favour of A-5. Thereafter, A5
gave cheques to UCO bank. This itself indicates that as the transactions
were not genuine, irregular and illegal procedure was adopted for encashing
the cheques. Therefore, this is a case of m sappropriation and forgery.
Further, if there was genuine sale of units by UCO Bank to MJ, the
transacti ons woul d have been straight forward between UCO Bank and MJL. It
is the prosecution version that brokering by bank is not allowed and,
therefore, to contend that conm ssion was paid to UCO Bank is not a just
ground for holding that there was no m sappropriation or forgery. If there
was a genui ne transaction then the cheques woul d not have been issued in
favour of Gindlays Bank for so-called expeditious novenent of funds. If a
person acts in a manner-which is sinister or contrary to law then it cannot
be said that the transaction was as per the comercial practice. It is a
case of forgery because certain sets of docunents are created where there
is no real or genuinetransaction. It is also contended that A-3 was not
havi ng any authority to purchase or sell units on behal f of the Bank
Secondly, he got letters. Exs.58, 60 and 61 typed outside the office and
nobody knows wherefromthe said letters were got typed and this woul d not
be in normal course of business. This would be a nost relevant factor for
judgi ng whether his act was di shonest or not. A-3 wote a docunent, which
he had no authority to wite, with a specific notive to enable the
transaction to be conpleted and noney pulled out of MJ and he issued Bank
Recei pts (hereinafter referred to as 'BRs’) w thout having security,
namel y, having UTl units. The | earned counsel adnits that there is no
direct evidence on record to establish that BRs were issued w thout
possessing the units but inference can be drawn that the same were issued
wi t hout hol ding units as A-3 has not maintained any record for this

pur pose.

Contra, M. Jethnal ani, |earned senior counsel submitted that despite the
vol um nous record consisting of 40 massive volunes, the case renains a
sinmple one. Admittedly, five transactions took place between MJL and A-5
during the period fromend of January to begi nning of My, 1991. As per the
first transaction, A-5 lent noney to MJL. Loan period was for a period of
32 days and the interest rate was 12.75% MJL returned the |.0an anmount on
due date with agreed interest. This was secured l'oan as MJL transferred and
delivered 35 lac unite of UTl to A-5. Though, fornmally it was an out and
out sale by ML to A-5, it was understood that this was only to secure
repaynent of the |oan on due date.

It is the case of A-5 that except for first transaction he borrowed noney
fromthe MIL because MJL had surplus funds which MJ were to invest and
make substantial profits out of investnment. A-5 returned the borrowed

amount on due date with interest in each transaction. Al the said four
transacti ons were backed by BRs as collateral security and the BRs were
backed by requisite nunmber of units. Loan was for a short period e.g. 2nd
transaction was for 12 days, 3rd was for five days, 4th was for two days
and 5th for five days. Interest rate was also high'i.e. 16.75% 21% 26.25%
and 25% respectively.

It is his submssion that it is absurd to suggest that A-5 commtted any
of fence or offences, but the prosecution is a piece of political revenge
against A-5 for disclosing certain facts to the press against the politica
| eaders. He contends that transactions were |oan transactions because in
all these transactions the rate of interest and nunber ;f days for which
the | oan was bei ng advanced was settled before die nmoney and the units
changed hands. This is consistent only with the transaction being a | oan
transaction. He also subnmitted that mainly the prosecution case in the FIR
dat ed 15.4.1993 which was | odged after prelinmnary enquiry which started
from15.9.1992 as well as in the charge-sheet submitted by the CBE on
15.12.1994 was that MJL gave loan to A-5 at a lower rate of interest and
suffered toss.
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The | earned senior counsel subnitted that FIR was | odged after

i nvestigation for seven nonths and charge-sheet was subnitted after nore
than one year and eight nonths, which itself indicates nat CBI knew that
there was no case to be put up before a Court and the investigation was
kept alive for sordid and di shonest notive. He pointed out that-(1) the CB
itself understood that the FIR was based upon the one single allegation
that MJL shoul d have received nore interest than it actually received. The
char ge-sheet nowhere states that at the tine of the FIR the nature of these
five transactions was m sunderstood or that they changed their nind after

i nvestigation; (2) paragraph 4 of the charge-sheet expressly confirms that
the first transaction was | oan transaction inasmuch as it is averred that
MJL borrowed the anpbunt at a higher rate of interest at 12, 75% per annum
for 32 days agai nst physical delivery of 35 lacs Units of the UTl; (3)
paragraph 5 of the charge-sheet refers to the transaction of 13th March
1991 which describes it as-an investnent of 10 crores and odd from MJL for
a period of 12 days at the interest rate of 16, 75% per annum This is

not hing but a | oan to Harshad S Mehta; (4) paragraphs 6,7 and 8 contain
simlar descriptions of the remaining transactions.

He further submitted that cheques were drawn in favour of Gindlays bank
for expeditious transm ssion of anpbunts to A-5, the |oan transactions were
only for a few days and if couple of days are lost in realising the amunts
t hrough normal banking practice, the accused was to | ose | acs of rupees.
For this, he relied on'evidence of prosecution w tnesses that such
facilities were available only in forei gn banks,

He contended that there is no evidence on record that Gindlays bank or the
Canara bank had any objection tothis course of dealing. He further
contends that there is no question of conspiracy to siphon off the surplus
funds of MJL as the anpbunt was |lent on security and repaid with interest on
due dates. He contends that prosecution-has tried to prove the theory of
so-cal | ed absurd conspiracy by the sole evidence of approver PW3 and has
failed to prove the same miserably. He pointed out that before taking |oan
units of UTlI were deposited or were with the UCO Bank and there is no

evi dence on record to establish that units were not with the UCO bank at
the time when the BRs were issued. It is his submission that in a crimna
prosecution it is absurd to suggest that defence has to prove that BRs were
obt ai ned wi thout sufficient security. The prosecution'witnesses of the UCO
Bank have admitted that necessary record was not naintai ned by the bank
because of heavy pressure of work.

It is also submtted that for sinlar transacti ons RC. 8(BSC)/ 94/ Bom was

| odged and a report was subnitted before the Court stating that there was
no case agai nst the accused. After investigation, it was discovered that
the BRs were indeed backed up by the securities, hence the CBI filed
closure report dated 11.11.1994 Ex.A-S-116 before the Hi gh Court and the
said report was accepted on 17.3.1997. That order was upheld by this Court.
However, the CBI proceeded with this prosecution for an oblique notive.

In witten subm ssions filed on behalf of A-5, it has been further stated
that the charge against A-5 reads as under: -

"That you accused no.5 in furtherance of the aforesaid conspiracy did \007
di shonestly m sappropriate 4 banker’s cheques to wit. Cheque No. 645585

dat ed 13.3.1991, cheque no. 646402 dated 18. 3.1991, cheque no. 863237 dated

24.4.1991 and cheque no. 863260, dated 2.5.1991 aggregating to

Rs. 38, 97, 20, 000 drawn by MJL on its bank to wit the Canara Bank, Connaught
Pl ace Branch in favour of the ANZ Gindl ays Bank and you thereby comitted
an of fence under Section 403 of the IPC"

It is contended that the point of determination is - whether this charge is
| egal |y sustainable. In other words whether borrow ng noney on four
occasions and returning it on the due date with interest is an of fence
under Section 403 of the IPC? The answer to this point is - a resounding
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No.

The | earned seni or counsel further subnitted that follow ng are the
i ngredi ents of the of fence charged above: -

(1) that the accused appropriated the cheques to hinself; (ii) that the
appropriation was a nisappropriation; (iii) that it was di shonest

He subnits that the first ingredient is satisfied-A-5 appropriated the
cheques or their proceeds to hinself. A person misappropriates only when he
appropriates property to himself which in fact belongs to somebody el se and
he does so wi thout that person’s consent. Gindlays bank had not negoti ated
the loan for itself. Cheques were being issued for the purpose of |ending
noney by MJL to A3. The cheques and their proceeds were neant for the
accused and it was the accused who was receiving it by a pay order in the
name of Gindlays Bank. It is not the prosecution case that the amunt was
in fact neant for Gindlays bank but it is the prosecution case that the
amount was meant only for A-5.

It is argued that when in the four transaction the | oan was advanced by MJL
to A-5, it was done every tinme by a pay order. Under that pay order issued
by the Canara Bank, it was to pay a sumof noney to Gindl ays bank.

Gindl ays bank acknowedged the receipt. This pay order had been given by
the Canara Bank to an enployee of A-5. The very fact that this was so
handed over shows that Canara Bank nmust have received instructions from
their own customner that the cheque be handed over not to an enpl oyee of
Gindl ays bank but to some other person.

Further, it is submtted that the contention of the prosecution that the
Gindl ays bank shoul d have first credited the anbunt to itself and then
after sone interval paid to its custonmer A-5, is wthout any substance as
what has been done was only to expedite the paynent so that the |arge
amount of interest which was to be paid by A-5 may not go waste. Wat the
Grindlays bank did was to provide a | audable legitinmate banking service. In
any event, every trifling departure from practice does not nake the
transaction illegal. At worst it is-unusual, but not irregular. For this,

it is submtted that PW2 Ashok Monga, Asstt. Manager, ANZ Gindl ays Bank
has fully supported the existence and propriety of ‘this practice. The kind
of pay order |ike Ex.30 has never been held to be a cheque. To hold it to
be a cheque would | ead to sone absurdity. Section 128 of the Negotiable
Instrunments Act |ays down that when a cheque is crossed, the banker on whom
it is drawn shall not pay it otherw se than to banker. It is obvious that

if the payee is itself a banker he cannot be expected to present it to

anot her banker for collection. Gindlays Bank cannot open an account with
sone ot her bank and cash its Pay orders in that account. Even paying a
crossed cheque otherw se than through a bank only renders the bank liable
for negligence if sonmebody suffers a loss. If the banker is certain who the
beneficiary of the cheque is, it may well pay out in the certain belief
that no loss will occur. It is a manifestly untenabl e proposition that a
crimnal breach of trust or nisappropriation thereby takes place. Even if
it is assuned that the cheque was property of Gindlays bank, the bank
cannot be said to have conmitted any of fence by passing on its property to
anybody it likes. By allowi ng the proceeds to be credited to the account of
its true customer, the Bank is neither guilty of negligence nor of any
crimnality. Simlarly, no officer of the bank could be held liable for the
sanme and there is no question of any liability for A-5. There is no

evi dence that Gindlays bank or the Canara bank had any objection to this
course of dealings. Certainly there was no intention to cause wongful |oss
to anybody because no | oss has been caused and no unl awful means were used.

Learned senior counsel referred to the decision in Dr. Vima v. Delh

Admi ni stration, [1963] Suppl. 2 SCR 585 and subnmitted that unlike the above
case, every thing in the present case is above board, there is no deceit,
there is no fal sehood and suppression of truth.
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It is contended that an approver’s evidence cannot be accepted wi thout
corroboration and certainly not when it is in conflict with the
unchal | enged testinobny of another prosecution witness. There was no
justification for the Court to cone to the conclusion that it is accused
no.5 who is responsible for these pay orders being credited directly in his
account. O course, it is without prejudice to the argunments that the
amount is not directly put into his account.

It is contended that even though it was necessary to recall PW6 for the
cross-exani nati on on the new fal sehoods which were introduced through the
exam nation-in-chief and cross-exam nati on of PW3, but the |earned Judge
di sm ssed the application filed on behalf of A-5 and it has caused

i ncal cul abl e damage. The illegality is of such vital inportance that it
vitiates the entire trial and judgnent.

The charge of conspiracy against A-5 is legally and factually absurd, false
and frivolous. The-all eged conspiracy is supposed to have originated in
April/May, 1989. The sol e prosecution wtness who deposed about the alleged
neeting of April/Muy, 1989 is approver PW23. The evidence di scl oses that
PW23 had stated a willful falsehood in deposing about the said neeting. His
own sworn-testinony unanbiguously establishes that the neeting all eged by
hi mto have taken place coul d not and did not take place. According to him
the all eged neeting took place either in April or My, 1989 at the office
prem ses of MJL, K G Marg, New Delhi. He is categorical that A-5 visited
New Del hi once in April or May, 1989. In his cross exam nation on behal f of

Al and A-2, he states that: "I cannot say about the frequency of visits of
A-5, but | recollect he having visited Del hi -once sonetinme in April, My,
1989."

PW23 nakes passing reference to A-2's presence at the alleged neeting so
that it could be said that it was a condonabl e lapse of menory on his part.
On appreciation of his evidence, it cannot be said that he had an
under st andabl y vague nenory regarding A-2’'s presence; on the contrary, his
deposition evidences vivid detail s about-the role and participation of A-2
at the said nmeeting. Since A-2 could not even be present at the nmeeting as
he was not enployed with MJL on that date, it is abundantly clear that PW3
has deposed fal sely about the neeting. If A-2 could not have been present
at the neeting, PW3's insistence that A-2 was so present, |leads to the
irresistible inference that his deposition regarding the alleged neeting is
totally concoct ed.

It has come on record that PW3 disclosed regardi ng the alleged neeting,
only on 10.8.1994. |Indeed, the very suggestion by PW3 that a police

of ficer who interrogated hi mwould not question hi mabout the circunstances
of five transactions is absurd and incredible. The said neeting being a
cruci al aspect of the instant prosecution ought to have been referred to in
the very first statement of PW23. The fact that it was not so referred to
concl usively established that the neeting never took place and reference to
it in PR3 s later statenment of 10.8.1994 and in his judicial confession
recorded u/s 164 CrPC was at the instance of the CBl to whose suggestions
he readily acceded in view of an agreenment to make hi man approver. It s
further contended by the | earned counsel for the appellant that in fact no
such neeting ever took place and consequently, the conspiracy charge
insofar as it is alleged to have commenced from April /My, 1989 is
unsubstanti ated by any evidence and in fact falsified by it as-

(a) the veracity of PW23 has been destroyed in cross exam nation. He
deni ed his taped conversati on and fei gned i gnorance of police statenent. He
suppressed truth fromthe JPC.

(b) Para 160 at page 294 of the inpugned judgnent, contains a | ega
error. The |learned Judge treats as corroborative evidence what in | aw and
comon sense is not corroborative evidence at all. Learned Judge has held

that evidence of Khandelwal is corroborated fromwhat foll owed thereafter
in the formof various transactions between MJL and A-5. It is contended
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that the conspiracy of 1989 cannot be corroborated by transaction in 1991

(c) In charge no.l, one of the objects of the conspiracy is alleged to
be ' di shonest misappropriation’ . This has obviously reference to the 34th
charge against A-5. On the facts this charge cannot be established. For the
same reason the charge u/s 409 | PC agai nst A-5 cannot stand. The ot her
section nmentioned is 420. The | earned Judge has recorded no conviction
under this charge and all the accused agai nst whomthis charge was franed
are deened to be acquitted of this charge.

The charge of conspiracy is cooked up to cover first three transactions
which were prior to 1st April, 1991. Further, the RBI's Circul ar dated
09.9.1992 Ex. 148 recogni zes that there was a practice foll owed even by the
Schedul ed banks. Wen tanks follow a particular practice they do so at
least in the bonafide belief that the practice did not violate any law. |If
a practice is illegal, it may not convert that which is illegal into | ega
but it certainly provides for bonafides and absence of dishonesty. From
this circular, it is clear that the schedul ed banks were being advi sed
agai nst a practice which mght put themin difficulty. They were Fanning
the risk ‘'of "bei ng responsi bl e for unauthorized paynents.

MOTI VATI ON BEHI ND THE | NSTANT - CASE

There are several salient features of the instant prosecution which clearly
show that the entire investigation has been di shonest.

it is alnmbst Me to suggest that the SCAM Act was pronlgated with a viewto
recover public nonies |ost by certain banks and financial institutions in
securities where such | osses arose as a result of such transactions. It is
equally trite to state the contrary proposition that where there were no

| osses at all, the institution of the Special Court was wholly unnecessary
and the Special Court was not to try such transactions even if they
amounted to sone technical offences. If the aforesaid two propositions are
correct, then, there is sinmply no justification for the instant
prosecuti on.

The Joint Parlianmentary Commttee (1 PC) succinctly set out the dinmensions
of the scamin its report. The Conmittee highlighted various-irregularities
and fraudul ent transactions undertaken by the Banks and Fi nanci a
Institutions etc. in the six reports subnitted by it

Yet, inspite of all the above nentioned features peculiar to the instant
case, the charge sheet mthe present case was one of the earliest to be
filed against A-5. to view of the pal pable | ack of nexus between fee

i nstant prosecution and |l egislative intent in enacting the SCAM Act the
guestion can arise as to why the CBI chose to investigate and prosecute the
i nstant case, This question has a clear answer that the CBlI cheose to
pursue the instant case and ot her cases in which PW3 had acted on behal f

of A-5 in New Delhi in transactions with public sector undertaking to
intimdate and bl ackmai| PW23 for not supporting A-5 s/ public declaration
fromJune, 1993 onwards that he had paid the sumof Rs.1 crore to the then
Prime Mnister at his residence in Delhi. In anple words, if PW3-a vita
witness in A-5 s allegation against the then PM supported the allegation of
A-5, then he would be prosecuted al ong with accused no 5-in the instant
case and other cases. If he cooperated and did not support A-5, he would be
granted a pardon in the said cases. The forumin which the cooperation of
PW23 was sought for was in proceedings before the JPC which inter alia was
toinquire into A-5 's allegation against Shri Narsimharao. the then Prinme
M ni ster. Foll owi ng consequences of events conclusively establish the quid
pro quo referred to between the CBl and PW3.

(a) in June, 1992, PW23 net the then Director CBI. This is admtted by
PW23. The Director told himthat if he wanted to di scl ose sonething, he
should meet M PC Sharma, the then DI G Special Investigation Wng
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(b) PW23 net M. Sharma on a nunber of occasions thereafter.

(c) JPC was informed by M, Sharma that PW3 was sent to himas a
"source’. What was the source disclosed to M. Sharma has not been reveal ed
by the latter to the JPC as he did not want to betray his source,

(d) Notwi t hstandi ng the fact that PW3 first net the CBl as a source, a
prelimnary enquiry was registered in the instant case on 15.9.1992.

(e) 13 menbers of the JPC in a separate note have described this change
in status of PW23.

(f) On 17th February, 1993. A-5 s advocate addressed a letter to CB
about 4 cash withdrawal s from banks in Bonbay and Del hi between 2nd and 4th
Novenber, 1991 which according to himwere politically sensitive in the
extreme and stated that details of these would be revealed if A-5 was given
assurance of conplete protection frompolitical harassnent or persecution

(9) Al though the CBlI replied A-5 s letter on 25.2.1993 to the effect
that it was beyond their power to grant such protection, they continued to
nmake efforts in March,. 1993 to obtain A-5 s narration on the said cash
withdrawals. It is only after they failed to obtain such a narration that
the FIRin the instant case was filed on 15. 4. 1993.

(h) The FIR of dated 15.4.1993 did not cite PW3 as an accused, despite the
fact that PW6 was cited as an accused in the FIR (O PW5 says that
decision to name PW6 in the FIR was that of ‘the Superintendent of Police
V. D. Maheshwari and the investigating agency and that he had to agree with
that decision. Further, they decided not to cite PW3 as an accused in the
FIR,

(I') The evidence of VD Maheshwari as a court w tness conpletely
corroborates the fact that the FIR was registered not because the

i nvestigating agency had applied its mind and such application had reveal ed
to it that the case prima facie disclosed offences which deserved to be

i nvestigated but was to extort PW23»s support in connection with the
conditional disclosures that A-5 offered to make. Thus in his cross-

exam nati on on behal f of A-5, he does not even renenber the follow ng-

(5) whet her he questioned A-5 before the FIR was registered;

(ii) whether he interrogated any of the other accused in the instant case
before the FIR was registered,;

(H') whether he interrogated PW3;
(iv) whether he discussed the matter with the 1Q

(v) whet her ne 10 subnmitted any witten report on the outcone of the
prelimnary enquiry;

(vi) whether at the time of registration of the FIR he had deternined the
rol e of PW6;

(vii) why PW3 was not naned as an accused in the FIR which cane to be
regi stered;

(viii) whether he personally referred to any docunents before deciding to
regi ster the FIR

Al'l the above circunstances reveal the non- application of mind which the
i nvestigating agency displayed in filing the FIR The only circunstance
that Maheshwari recalls is that the decision to | odge the FIR was a

unani nobus one.
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(j) The investigation concluded on 4.11, 93 when the 1 O PW2S recomended t he
prosecution of all die accused including PW23. Although the investigation
had ostensibly concluded, no charge sheet was filed. Qoviously, the CBlI was
awai ti ng the outcome of the event.

(k) The JPC prepared its report in Decenmber 1993. In January 1994, the said
report was made public. The report disclosed that PW3 fulfilled his part
of the bargain with the CBlI refusing to support A-5"s public claimthat the
cash withdrawal s made by himin Novenmber 91 were utilized for paying a sum
of Rs.l crore to the PM which claimbecane public by virtue of a press
conference held on 16.6.1993.

(1) In the very next nonth after the publication of JPC report, a charge-
sheet was filed in a case dealing with the funds of Power Finance
Corporation in which A-5 and PW3 were cited as accused.

(m On 26.5.1994 PW3 nade an application u/s 306 read with S. 164 C.P.C
that his judicial confession be recorded and that he be made an approver in
the instant case before the Ld.  Special Judge, New Del hi who was seized of
the charge-sheet in the PFC case. That application was rejected.

Thereafter, on second attenpt, after his arrest on 10.8.1994, his
conf essi onal statenment was recorded by another Magistrate and not by the
Speci al Judge who rejected the application for pardon in PFC case.

(n) Ld. CW assigned the case for recordi ng of confession to PW0 Dr.
Rankri shna Yadav, MM, New Del hi who ultimately recorded the judicia
confession (Ex.139) of PW3 on 21.10.1994.

Utimately, the application for grant of pardon was accepted by the sane
Magi strate

Very soon, after the said pardon was granted, the charge sheet was filed on
6.12.1994 i.e. within a period of six weeks fromthe pardon being granted.

(o) The absence of any loss to MIJL in the instant case, the absence of
proof whether A-5 nade any gain.in the instant case; the fact that the
transactions took place at a tine in which three of them were beyond the
time period for which the Special Court exercises jurisdiction; the fact
that all five transactions were prior to the RBI circular of '26.7.1991; the
al l egation of A-5 against the then PM the abdication by the 10 of the
powers and discretion vested in himby the CPC to his superiors in the CB
in the mtter of proceeding with this case; the total non-application of

m nd of those superiors in |lodging the FIR on 15.4.1993; the untenability
of the charges both in law and in fact against all the accused, the
mani f est i nconpetence and negligence in investigation on the part of the
CBl and the attenpt to wilfully suppress material and politically sensitive
docunents in the case all indicate that the present case far from sub-
serving the objects for which the Special Court was established, is a

col ossal waste of public time and noney, a travesty of justice and an
unfortunate remnmi nder of how individuals subvert our crininal justice system
by causing institutions like the CBlI to file cases which are only vehicles
to subserve their own private interests.

Lastly, the learned senior counsel for A-5 submitted that not only A-5 and
ot hers charged alongwith himbe acquitted of all charges, but strictures
agai nst the investigating agency for bringing the systemof crinmna
justice adm nistration into disrepute be passed.

Bef ore dealing with the contentions raised by the | earned counsel for A-S
and CBlI and before narrating subm ssions nade by the counsel for rest of
the accused, we would first refer to: -

A Al'l egations in the FIR and char ge-sheet
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B. Rel evant Part of the Report of the Joint Parlianentary Commttee
(JPQ).
A ALLEGATI ONS IN THE FI R AND CHARGE- SHEET.

The FIR was recorded on 15.4.1993 by the CBlI after Prelimnary inquiry
whi ch started on 15.9.1992, wherein it is inter alia stated as under: -

(i) During Jan., 1991 to May, 1991 Shri Pranod Kumar was functioning as Dy.
Manager (Finance) and Shri Anbhuj Jain was functioning as Sr. Executive in
the Corporate Finance Cell at the Corporate O fice of MJ, New Del hi, and
they were having control and dom nion over the surplus funds of MJL which
they were handling for investnents with vari ous agencies. These investnents
were being nade in each case with the specific approval of a Sub Committee
for investments consisting of Shri R C. Bhargava then CMD MJL and S.
Natraj an, then Director (Finance) MJL. During this period MJL was a public
sector undertaki ng-and these officials were public servants.

(ii) S/ Shri Pronod Kumar and Anbhuj Jain entered into a crimnal conspiracy
during the period from January 1991 to May 1991 at Del hi and Bonbay with

V. N. Deosthalian officer of UCO Bank, Hamam Street Branch, Bonbay, R N
Popli of ANZ Grindlays Bank, Del hi and Sh. Harshad S. Mehta a broker, his
enpl oyee Anuj Kalia and certain other unknown persons with the object to

m sappropriate the said surplus funds of MJ and to provide pecuniary
advantage to Sh. Harshad S. Mehta out of the funds to be invested by MJL by
abusing their official position as public servants.

(iii) I'n pursuance to the said crimnal conspiracy, Shri V.N Deosthal
wote a letter on 24.1.91 to ML to effect physical delivery of 35 |acs
units of UTI to Sh. Mhan Khandelwal, the attorney of Sh. Harshad S. Mehta
and an amount of Rs. 4, 99,45,000 was credited tothe account of MJL in Bank
of America at Del hi out of the account of Sh. Harshad S. Mehta. This anount
was borrowed by MJL at higher interest rate of 12.75% per annum for 32 days
agai nst physical delivery of 35 lac units of UTlI. The physical delivery of
35 lac units was taken by Sh. Anuj Kalia on the basis of receipt given by
Sh. Mhan Khandelwal on the letter head of Sh. Harshad S. Mehta. After
expiry of 32 days the principal anpbunt together with interest totalling to
Rs. 5, 05,03, 250 was refunded by MJL on 2.5.91 for this refund Sh. Anbhuj
Jai n obtai ned banker’s cheque in favour of ANZ Gi ndl ays Bank out of the
account of MJL in Canara Bank, Sansad Marg, New Del hi and the cheque was
delivered to Sh. Anuj Kalia, an enployee of Sh. Harshad S. Mehta. Although
the said cheque was in the nane of ANZ Gindlays Bank, Shri R'N. Popli

of ficer of ANZ Grindl ays Bank, Sansad Marg, New Del hi-wi th oblique notive
credited the sane into the account of Shri Harshad S. Mehta and then
transferred it to his account in Bonbay.

(iv) The transactions of 13th March, 18th March, 1991 and 24th April, 1991
are referred to in para 5. The said paragraph itself recites the nunber of
days and the rate of interest. For these investnents, Banker’'s cheques were
obtained by SI Shri Pranod Kumar and Anbhuj Jain fromthe account of MJ in
Canara Bank, Sansad Marg, New Del hi in the name of "ANZ Gri ndl ays Bank and
the sane were collected by Shri Anuj Kalia who deposited the sane into the
account of Shri Harshad S. Mehta in ANZ Gindl ays Bank, Sansad Marg, New
Del hi. As these Banker’s cheques were in the name of ANZ Grindl ays Bank,
they shoul d have been credited into the account of the bank but Shri R N.
Popli in connivance with his co-conspirators, credited the same into the
account of Shri Harshad S. Mehta unauthorisedly. On reversal of these

i nvestnments the amounts were credited in the account of MJL fromthe
account of Shri Harshad S. Mehta.

For the above investnents, Shri V.N Deosthali issued bogus bank receipts
unaut hori sedly in pursuance of the said conspiracy.

Wth regard to the 5th transaction dated 2.5.1991, simlar avernents are
made in paragraph 7.
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(v) The enquiry into the said PE disclosed that MJL, Delhi during the said
period had invested its huge surplus ambunts with other banks and public
sector undertakings on higher rate of interest. Simlarly, during the sane
peri od ot her public sector undertakings had invested their funds at much

hi gher rates then the rate of interest on which MJL had nmade aforesaid four
i nvest ment s.

(vi) S/ Shri Pranpd Kumar and Anbhuj Jain in pursuance of said conspiracy

m sappropriated funds of MJL by abusing their official position as public
servants in as much as they invested the funds of MJL at |ower rate of

i nterest and thereby caused pecuni ary advantage to the co-conspirators and
corresponding loss to the MJL

In the charge-sheet submitted on 15.12.1994, sinilar allegations are
reiterated. Learned senior counsel M. Jethnal ani pointed out that-(1)

Par agraph 4 of the charge-sheet expressly confirnms that the first
transaction v. as |loan transaction inasmuch as it is averred that MIL
borrowed the anount at a higher rate of interest i.e. at 12.75% per annum
for 32 days agai nst physical delivery of 35 lacs Units of the UTl; (2)

par agraph-5 of “the charge-sheet referring to the transaction of 13th March
1991 describes it as an-investnent of 10 crores and odd from MJL for a
period of 12 days at the interest rate of 16.75% per annum (3) paragraphs
6, 7 and 8 contain simlar descriptions of the remaining transactions. (4)
Para 3 of the FIR i's the basis for conspiracy during the period from
January 1991 to May 1991.

Fromthe contents of 'the FIR it appears that Al and A-2 were investing
surplus funds of MJL with various agencies. These investnents were made in
each case with the specific approval of Sub-conmttee for |nvestnent
consisting of M. RC Bhargava, the then Chairman and Managi ng Director
(CvD), ML and S. Natrajan then Director (Finance), MJ. Allegation in the
FIRis that for the First transaction MJL borrowed the anmount at hi gher
rate of interest of 12.75% Wth regard to the remamining transactions it is
al l eged that MJL gave funds to A-5 at a lower rate of interest and thereby
pecuni ary advantage accrued to the borrowers and MJL suffered correspondi ng
| oss. Sanme is the position in the charge-sheet.

Further, there cannot be any dispute that the FIR and 'the charge-sheet is
the basis in a warrant triable case. Charges were also franmed on the basis
of FIR as well as other material produced by the investigating agency. The
CBI itself understood that MJL should have received nore interest than it
actual ly received. The charge-sheet nowhere states that at the tine of

| odging of the FIR the nature of these five transactions was ni sunderstood.

Further, in the FIR as well as in the charge-sheet it is stated that
conspi racy between the accused for the alleged transaction took place
during the period fromJanuary 1991 to May 1991

B. RELEVANT PART OF THE REPORT OF JO NT PARLI AVENTARY COWMM TTEE
(JPC).

JPC noticed the findings of Janakiraman Conmittee’s Report submitted in My
1992 that unscrupul ous brokers in collusion with certain bank officials had
mani pul at ed securities transactions of banks and financial institutions for
their own purpose in a variety of ways and in clear violation of the
establ i shed rul es, guidelines and prudent business practices. Parlianmentary
Committee also noticed (i) nunber of irregularities including extensive use
of BRs for ready forward transactions, (ii) issuance of number of BRs on
the basis of one outstanding BR and issue of BRs having no backing of
securities, (iii) facilitating the brokers to take tenporary position in
CGovernment securities without involvenent of their funds by putting the
transactions through brokers account and issuing BRs on behal f of brokers.
For the BRs, the Committee observed as under




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 15 of

108

4.6 "The three instruments widely msused in the irregular transactions
were (1) Bank Receipts (BRs); (2) Subsidiary General Ledger (SG.) transfer
forms; and (3) Bankers cheques. BR is a non-transferabl e unstanped trust
recei pt issued by a bank selling securities when it is not able to effect
physi cal delivery of the securities sold even after the receipt of the

pur chase consideration for reasons such as the securities are |lying at
another centre. In terns of the B.R, the seller bank undertakes to hold
the security on trust for the purchaser for the short period till delivery
and it is generally considered valid for 90 days or till delivery is
effected whichever is earlier. In the inter bank market, a |arge nunber of
transactions in securities were being concluded by nmeans of BR deliveries
(instead of physical delivery of securities sold); however, there was no
uniformty in the format of the BR and there were al so not set guidelines
for its usage. B.R does not find a place in the Banking Regul ati on Act,
1949. It was only on the 6th May, 1991 that |IBA issued a circular
prescribing a format and | aying down certain broad guidelines and
reconmendi ng its adopti on by menber banks and other financial institutions
like I1DBI/IFCI/ 1CCl/NABARD etc. The RBI for the first tine inter alia

i ssued instructionsto banks inthis regard in their Crcular of 26.7.1991
(Appendix-1X). A-simlar receipt issued by a non-banking financial conpany
is termed 'Security Receipt’ (SR) and such receipts also came to be freely
used in security transactions.

4.32 The Committee i's led to the conclusion that the BR system has been
consi derably m sused. Every step should, therefore, be taken to prevent
recurrence of such things in future. There i's need for reforns of the BR
system for exanple, by way of reduction in the period of its validity and
i mposi ng of severe penalties for its msuse.

MANI PULATI ONS TO FAVOUR BROKERS
CREDI TI NG OF CHEQUES TO BRCOKERS' ACCOUNTS

12. 14 The scrutiny of securities transactions in a nunber of banks reveal ed
that some banks were even handing over Account payee cheques drawn in
favour of other banks to the brokers who got themcredited to their account
ostensibly to assist the latter in transferring funds quickly to neet their
obligations. As per informal understanding and in the nane of narket
practice, the payee-bank used to credit the proceeds to the accounts of the
br oker constituents who brought the cheque to-it for collection. These
practices were in gross violation of the instruction that the accounts of
banks with RBI, should be utilised only for genuine inter bank transactions
and not for transfer of funds to their clients. The total ampunt diverted
to the brokers accounts and the ultimte disposal of funds has not been
determi ned. Sonme instances are however given bel ow.

12.15 In respect of investnment transactions between PFC and UCO Bank during
the period July, 1990 to May, 1991, 16 bankers cheques totalling Rs.394.23
crores were unauthorisedly issued in favour of ANZ G indl ays which were
irregularly credited to the account of HSM

ROUTI NG OF TRANSACTI ONS

12. 24 Many brokers e.g. HSM HPD, ADN, Excel & Co., NKA etc. used sonme of
the banks as 'routing’ banks which carried | arge volunme of securities
transactions for them Thus Andhra Bank, UCO Bank, BOK, Bank of Mdura and
ABFSL carried transactions of the value of over Rs.77,000 crores for
brokers and others during April, 1991 to May, 1992. These banks, thus,

provi ded special privilege to a select few brokers by | ending their nanes
to the transactions of these brokers totally disproportionate to the incone
derived and exposed thenselves to great risk by irregularly issuing their
own BR or SCGL transfer forns against BR received or to be received in their
favour.

SINGLE PO NT CLEARANCE
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12.28 In the case of SBI, it was noticed that HSM had been unaut hori sedly
given the facility of collection and credit of the bankers cheques by SB
as per his instructions. The Bonbay Miin Branch of SBlI acting as the agent
of SBI Caps had debited SBI Caps account and unauthorisedly credited funds
to the account of HSM i nstead of making payments to named banks/
institutions. Cheques drawn on UCO Bank had been credited to the current
account of the same broker.

12. 29 The Conmittee noticed in this connection that HSM had requested
the Bonbay Main Branch twice by his letter dated 19.8.91 and 10.01.92 for
accept ance of bankers cheques from banks/organi sati ons brought by him or
his representative and i ssuance of bankers cheques there against. In fact,
the broker wanted that the facility of ’single point clearance’ whereby the
activities of issuance and acceptance of bankers cheques in their account
may be conducted through the Securities Division of the SBI Miin Branch
Bonbay i nstead of the Personal Banking Division in the same branch where he
had the account. This facility had enabled HSMto put through the
transacti ons through the Securities Division itself and also to get bankers
cheques i'n favour of SBI credited to his account and issue of cheques

agai nst the credits. The SBlI in -a note furnished to the Cormittee stated
that the letter dated 19.8.91 was not traceable but the letter dated
10.01.92 did nake a reference of the sane. The Conmittee, however, obtained
a copy of the letter dated 19.8.91 fromHSM In this letter, HSM while
requesting for the/facility of obtaining bankers cheques agai nst
presentation of bankers cheques in bank’s favour argued that there would be
no outlay of any funds by the bank. On the contrary, a good anmount of sum

will be left in current account for the bank to enjoy the float.
12. 30 In his letter dated 10.01.92, ine broker repeated his request and
st at ed:

"to facilitate a single point clearance, we have to request you to let the
activities of issuance and acceptance of Banker’'s Cheques be conducted by
the Securities Division. This will facilitate us to nmeet the deadlines of

i nter-bank clearing timngs."

14.21 The Committee note that the PSUs were the single | argest source of
surplus investible funds around Rs. 36,000 crores between April. 1990 and
Decenber 1992 only. In the investnment of these funds guidelines and
instructions were routinely flouted and no norns were observed. Neither DPE
nor the Mnistries concerned took any steps to ensure the conpliance of
their guidelines. Even the Mnistry of Petroleum and Natural Gas whi ch had
nmade a review of investnent of surplus funds by the PSUs under its
administrative control in My 1990 closed its eyes knowing fully well that
PSUs were investing with the forei gn banks despite the guidelines of DPE
that PSUs coul d have nornmal banking transactions only with nationalised
banks.

PLACEMENT OF FUNDS FOR SHORT PERI ODS-

14,98 The PSUs have placed funds with banks and finance conpani es for very
short periods, sonetimes for only a few days and even for one day i nplying
supply of funds for specul ative purposes to earn higher return. These
banks/fi nance conpani es i ssued BRs for the anpbunt received. The PSUs after
the maturity of investnments returned the BRs and got their noneys al ong
with the yield which was agreed to at the tine of placenent of funds. Thus
these transactions were in the nature of ready forward deal s instead of
genui ne i nvestment transactions which was in contraventi on of RB

gui del i nes issued on 11.4.1988 which stated that sale and purchase of
securities with the sane party and for identical or simlar anpbunts were
construed as tacit arrangenents which was in contravention of the

i nstructions prohibiting buy back arrangements with non-bank clients.

Dl VERSI ON OF FUNDS TO BROKERS-
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14. 114 Wil e nost of the PSUs/ Organi sations denied before the Committee
about utilising the services of brokers, the Comrmittee found that in sone
cases inquiries/investigations by CBI/internal auditors clearly established
nexus between brokers, officers of PSUs/ banks resulting in syphoning of
funds of PSUs to brokers. !t is reported that 22 PSUs had placed funds to
the extent of over Rs. 12,000 crores through Harshad S. Mehta which were
syphoned of to himand his groups of Conpanies. Sone instances are given
bel ow;, -

(ii) I'n the case of Maruti Udyog Limted, it was found, that funds of MIL
meant for purchase of units from UCO bank were credited into the individua
accounts of HSM There is a financial involvement of Rs 33.63 crores.

(iv) oo

17.48 On 16th-June, 1993 Shri Harshad Mehta held a press conference in

whi ch he ‘i ssued a copy of an-affidavit of 24th February, 1993 and briefed
the press of the details of the 4 specific withdrawals of 2nd and 4th
Noverber, 1991 and its subsequent disbursenent. In a press conference held
on the sanme day he released a copy of an affidavit dated 24th February,
1993 alleging that these were in connection with paynent of Rs. 1 crore to
the P.M on 4.11.1991

18.5 HSM was sunmmoned by the Conmittee agai n-on 30.6.1993. During evidence
when his attention was drawn to the inherent contradi cti ons between what he
had deposed before the Committee earlier and that given in the press
conference he stated that he had been ’'discrete’ about the information
given by himto the Commttee.

Fromthe aforesaid part of the report, it i's apparent that-

(a) Sone banks were even handing over account payee cheques drawn in
favour of other banks to the brokers who got themcredited to their account
ostensibly to artist the latter in transferring funds quickly to neet their
obligations. As per informal understanding and in the nane of narket
practice, the payee bank used to credit the proceeds to the accounts of the
br oker constituents who brought the cheque to-it for collection

(b) Routing of transactions facility was given to many brokers incl uding
A-5.

(c) Singl e Point C earance clainmed by A-5 and gi ven by SBI

(d) PSUs were investing the funds agai nst the guidelines and

i nstructions.

(c) PSUs were investing funds for short periods for few days and even for
one day inplying supply of funds for specul ative purposes to earn higher
return.

(f) In the investnent of these funds guidelines and instructions were
routinely flouted and no norns were observed. Neither DPE nor the

M ni stries concerned took any steps to ensure the conpliance of their
gui del i nes.

RELEVANT PART OF EVI DENCE-

In the present case, the evidence runs into nore than 40 vol unes. However,
at the tine of hearing of this matter, on behalf of A-5, five transactions
in question are adnitted. Hence, it is not necessary to refer to or

consi der the evidence pertaining to the transactions in question. |If the
prosecution and defence had concentrated on the real issues for
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determ nati on before the Special Court, it would have saved the Court’s
time in recording evidence at such a length. Unfortunately, a practice is
devel oped in crimnal/ civil cases not to admt any docunent and thereby to
prolong the litigation with inpunity. For the purpose of deciding these
appeals, it is necessary to only refer to relevant part of evidence which

| earned counsel for the parties have relied upon

For this purpose, we woul d divide the evidence and subm ssi ons as under: -
[On behal f of] -

(a) MUL;
(b) UCO Bank;
(c) ANZ Grindl ays Bank;

(d) ot her rel evant witnesses; such as. PW6 Anuj Kalia, PW3 Mhan D
Khandel wal. (Approver) and PW5 1.0. etc.

(a) W TNESSES FROM MUL [ PWL, PV and PWi]

PWL Brijendra Singh Bhargava stated that he was Legal Advisor of MJL and at
the relevant time Conpany Secretary and al so internal |egal advisor for the
Conpany. It is his say that during May, 1989 to May, 1991 M. R C. Bhargava
was the Managing Director and Shri S. Natrajan was the Director (Finance).
During the said period, MIJL had several ‘bankers, such as, Canara Bank, Bank
of America and Bank of Tokyo. At that time, A-l Pritam Lai Manocha was
Deputy Manager, Corporate Finance and one of his duties was depl oynent of
funds of MJL. He had power and authority to sign cheques on behalf of MJL
and to operate its account. M. S. Natrajan was superior officer to A-I.

A-2 was al so an enpl oyee of MJL since 1989. It is his say that surplus
funds available with MJIL used to be invested with the public sector
undert aki ngs and the Board of Directors had del egated the powers of

depl oyment of funds to the sub-conmittee constituted by it. Such sub-
conmittee conprised of Managing Director and Director (Finance), which
woul d have final say in the deploynent of funds, but there was a practice
reporting the same to the Board of Directors in its neeting. The Corporate
Fi nance departnent used to put up proposal for fund depl oynment before sub-
comm ttee. The sub-conmittee woul d then take decision one way or the other
He has produced rel evant docunments and the resol uti ons passed by the Board
as well as the sub-commttee.

It is his say that he was broadly aware of the activities of Funds

I nvestnent Conmmittee for the placenent of funds. Hi s office was also a
section of Corporate Finance, which was |ocated in a big open hall and they
all were sitting adjoining to each other. Only the Director (Finance) was
havi ng cl osed cabin in the said hall, which has transparent gl asses.

It is his further say that the fact that MJL was havi ng surplus funds was
wel |l known in the finance nmarket and the | arge amount used to remain idle
in the bank. Conpany felt that there was need of optinmumutilization of
surplus funds to get best possible returns. It is his say that four
transacti ons of investment were approved by the sub-commttee consisting of
M. R C Bhargava and M. S. Natrajan and there was al so di scussion wth
himin respect of dis-investnent of units of UTlI on 24th January, 1991. It
is his say that the investnment and dis-investnment transactions were placed
before Board of Directors for information and Board had not raised any

obj ecti on.

I n cross-exam nation, when he was asked whether he was aware that the
representatives of the brokers representing the counter parties used to
contact officials of the Corporate Finance Departnent, he stated,
"according to him the Director of Finance m ght be knowi ng about the
sane. "
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He al so admtted that there was a systemof internal audit and a statutory
audit and aforesaid transactions would be covered by the sane. Conptroller
and Auditor General of India had al so audited the account of MJL for the
period in question and they had made their comrents as 'nil’, which neans
they made no comments in respect of said five transactions.

He admitted that MJL has not | odged any conplaint/FIR with the CBI nor nade
any conplaint to anyone about the said transactions and according to himno
| oss was caused to the MJL in the said five transactions.

He admitted that after CBlI enquiry, the managenent of MJL did not take any
action against Al and A2 as it felt that A-l and A-2 were not guilty. The
performance of A-1 was appreciated and he was subsequently pronoted to the
next |evel. He was al so-granted one additional increnent. For that purpose,
the relevant letters witten by M. R C Bhargava, Chairman-cum Managi ng
Director of MJL are produced on record. He has also adnmitted that A-2 Anbuj
Sushi | kumar Jai n"was al so pronoted by the managenent on considering his
performance and nerits.

He further adnitted that Joint Parliamentary Conmittee (JPC) was
constituted by the Parlianent for the purpose of inquiring into various
securities transactions and MJL was required by the JPC to clarify certain
gueries in respect of its securities transactions including those
transactions which /are subject matter of this case. It is his say that he
was associ ated along with Director (Finance) M. A R Halasyamand M RC
Bhar gava, Chai rman- Cum Managi ng Director for the preparation of the reply
to be given to the JPC. Besides, sonme officials from Corporate Finance were
al so associated in the process of preparation of replies. Reply was based
on the information and record furni shed and nmade avail abl e by Corporate
Finance. It is his say that M. R C. Bhargava was sunmoned by JPC

Next witness from MJL-PWB M. Agharam Ranakri shnan Hal asyam was t he Genera
Manager (Finance) since 1985 till the end of 1989; in 1991 he was pronoted
as Chief General Manager (Finance) and thereafter was pronoted as Director
(Finance) from 1st June, 1991. According to him in 1991 MJL used to have
surplus funds, which were invested in UTl and PSU bonds. It also

di sinvested the same when funds were required. This was done by the

Cor porate Finance Cell. For this purpose. Corporate Finance Cell used to
get quotations fromdifferent banks for different kinds of securities and
Fi nance Cell used to evaluate quotations received fromthe banks in terns
of yields. After such evaluation, Director (Finance) used to be apprised
and then a decision would be taken dependi ng upon the best vyield possible.
Thereafter, an agenda used to be put up to the Director (Finance) for a
final decision and that A-l used to convey such offers'to Director
(Finance) orally. A-1 also used to put-up a witten note about 't he
proposal s, of investnents before the Director (Finance). It is his say that
such deals were directly discussed with the counter party and such

i nvest nent deals were not put through any individual by MJL on principal to
principal basis He stated that in respect of five transactions being the
subj ect matter of this case, he was not having any personal information
However, when he took over as a Director (Finance), the same policy about
the placement of funds continued. It is also his say that BR held by MIL is
di scharged when the duration of investnent gets over. He admtted that

| ooking at the BR of UCO Bank (Ex.41 dated 24.4.1991) for identification
no suspicion would arise on the face of it. Wth regard to all five
transactions, he stated the sanme thing. In further cross-exam nation, he
admitted that issuance of BR necessarily indicates that the bank issuing it
woul d be hol ding the security covered under the said BR The BR would al so
acknow edge the receipt of nmonies from MJL for the purchase of security. He
further agreed that in respect of three transactions dated 13th March

1991, 18th March,’ 1991 and 24th April, 1991, the paynents nmade from MJIL
were for buying securities and securities were received and the subsequent
delivery of the securities involved receipts of paynent by MJL. For these
transactions, MJL had al so received the paynments with agreed yield. In the
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| ast transaction of May, 1991, MJL nmde paynent for the purchase of
securities. In the said transaction, MJL had recei ved noney with agreed
yield. In respect of disinvestnment transaction dated 24.1.1991 MIL
delivered the securities against the payment and on reversal received the
securities and made the paynent.

He further adnmitted that MJL had not suffered any nonetary |loss in any of
the five transactions. In the five transactions there was optimumyield and
utilization fromthe point of investnent by MJL. MJL used to have | arge
amount of surplus funds for investnment. Every day there used to be such

i nvestment transactions for and on behalf of MJ on short termbasis. This
fact was well known in the financial nmarket. He also admtted that after he
took over as Director (Finance), he heard about sone of the brokers on
behal f of some financial institutions/banks naking offers to MJ. Such
services included delivery of securities, delivery of offers and other
connect ed docurnents including delivery of BRs. He further stated that
essentially nost of the offers in respect of placement of funds which MJIL
used to receive were on tel ephone. In case of investnent for a short period
i.e. for couple of days (for two or three weeks) there might not be witten
proposal ‘and he had heard this while discussing with A-l and A-2. He al so
adnmits that with regard tothe JPC, he was concerned with the queries
received by the MJL and their response. One M. Surender Singh was then the
concerned Secretary. He was a Director of MJL representing Governnent of
India. He hinmself and the Managi ng Director had occasion to discuss with

hi m about the queries received as al so the response that MJL was to nake.
Response whi ch MJL gave was with the approval of M. Singh

This witness has proved the agenda notes and resol uti ons passed by the Sub-
Committee of MIL

Prosecution has al so exam ned PW Raj an Rangopal, Executive, who at the

rel evant tinme was posted as Accountant and working in Corporate Finance
Cell under A-1 and A-2. In examination-in-chief, the witness has stated
that MJL through its Finance Cell used to deploy its surplus funds in Inter
Corporate Deposit with Public Sector Undertakings and al so invest in
securities through Banks and al so through brokers quoting on behalf of the
banks. For this purpose, the office was receiving tel ephone calls directly
fromthe banks as also from brokers acting on behalf of the banks.
Simlarly, MJL also used to make calls for the enquiries to the banks as
also the brokers. It is his say that in case of incomng calls, the calling
party would disclose its identity and would inquire about Al or A-2. In
case both being busy then he used to take down the particul ars furnished by
the calling party and then pass on to A-l or A-2. Thecalling party would
ask whet her MJUL has any surplus funds for deployment in securities. They
used to pass on the said nmessage to A-1 or A-2 and inform what the other
party had of fered.

He al so states that the nanme of broker did not figure or reflect on the
record of MU in the event of transaction of investnent being through the
Broker. It is his further say that PW2 M. Meda Sai Swaroop, who was the
concerned Manager of the Canara Bank after preparing bankers' cheque as per
their instructions would hand over the sane to himand he in turn used to
hand over the cheque to the representative of the said bank or brokers’
representative. It is his say that because of pressure of work, they were
not going to the respective banks and instead handi ng over the bankers
cheque to the representative of the bank or to the broker under the
instructions of either A-l or A-2. In cross-exanination, he admts that
during the rel evant period foreign banks used to effect transfer of nonies
fromone city to another much faster than the national banks and they were
able to do so during the banking hours of the same day. He canme across
transactions where SBI Capital ©Market Services had done transactions both
of receiving nonies and paying it to themon the date of naturity which
paynments were nmade or reused through Bank of Anerica. He further states
that the brokers who used to contact them on behalf of their bank clients
and financial institutions during the relevant period were:-DSP Fi nanci a
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Servi ces, Hendev & Sons, B.D. Agarwal & Co. and one M. Asit Mehta.

Finally, he admits that witing contained on all the vouchers and its

| anguage was his and he used expression as either ’'through UCO bank’ or
"through ANZ Gi ndl ays bank’ because transactions in question were between
MJL and the concerned banks. He failed to give any explanation as to why he
did not use the expression 'with bank’ instead of ’through bank"

(b) W TNESSES FROM UCO BANK (PW/, PWL4, PW21 and DW A-3(2) AND PW2 FROM
CANARA BANK) .

PW M. Pradip Anant Karkhanis is a dism ssed enpl oyee of UCO Bank. He is
one of the accused in a security scamrel ated case being case no.5 of 1996
pending on the file of Sessions Court, Geater Bonbay. He had worked in the
Hamam Street Branch during the period July 1976 to Septenber 1980 and
Septenber 1990 to April 1992. During his second posting, he worked as Sr
Manager and was over all in-charge of the said branch. It is his say that
he was not famliar in detail with the working of the security departmnment
of the said branch. The security department used to attend the security
transactions on behal f of the head office ay also on behalf of the clients
-whi ch al'so i ncl uded brokers.” The branch was not concluding deals in the
security transactions, in case where such transactions were on behal f of
their bank and the sane used to be concluded by the Head O fice. The
transactions in securities included both sale of such securities by UCO
Bank as al so purchase. It was only the Head O fice which was concl udi ng
deal s of sale of the securities, inviting the proposals etc. As per
instructions of the head office, Hamam Street branch used to receive the
sal e proceeds and deliver the securities to the purchasi ng bank. The branch
used to receive instructions in respect of such concluded deals fromthe
head office over telephone. During the relevant period there were no hard
and fast rules and any officer including the w tness used to receive such
tel ephonic instructions fromthe head office in respect of security
transactions. The securities sold by their bank were not delivered in a
physical formand their branch used to issue nmostly SG Forms. In case of
sone of the financial institutions, the delivery used to be in a physica
formof security. During his tenure in Hamam Street Branch in one or two
cases BRs were issued. As per format of a BR at |east two authorized
officers were required to sign the BR There were three types of head

of fice accounts with their branch i.e. Director Head Office (DHO, Inter
Branch Transacti on and Bl ock Account. It was not pernissible to use the
sai d accounts for any individual. While working in Hamam Street Branch
someti nes he came across few brokers including Harshad S. Mehta whom he net
once in his office along with M. S. V. Ramathan, the then Divisiona
Manager of the bank. He never cane across transactions known as buy back or
ready forward. He cane across transacti ons known as swtch transactions,
wherein security is received fromone bank and delivered to the other bank
During the relevant tinme, a doubt was entertained in respect of swtch
transactions, the Zonal Manager and Divi sional Mnager took the decision to
stop the said practice. After one week, the Divisional Mnager phoned Hamam
Street Branch and asked themto resume such transacti ons. Accused no.3 was
not authorized to conclude transactions in security on his own on behal f of
the bank. On seeing the letter dated 23rd January. ©1991 addressed to MJk
containing signature of A-3, it is his say that it was not within the
authority of A-3 to address such letters. He agreed that Switch
transactions were the transacti ons conducted by the UCO Bank for buying and
selling the securities on behalf of its clients including brokers. The
negotiations in respect of such transacti ons were conducted by the clients
directly with the counter party. UCO Bank used to act as a routing bank in
such transactions. The said transacti ons were done through the brokers’
accounts and were not treated as transactions of UCO Bank. He did not know
whet her such transacti ons were ever undertaken by their head office. The
Hamam street branch used to conduct its transactions on the instructions of
the head office and under the instructions of its clients on their behal f.
UCO Bank used to undertake such transactions on behalf of its clients on
charging its conmi ssion and that the bank had nade substantial profit by
undert aki ng such transactions. In 1990, he noticed that the bank has




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 22 of

108

conduct ed such transactions for about 9 brokers. In January, 1990, M.
Barve who was al so one of the Managers in Hanmam Street Branch inforned the
Di vi si onal Manager and Zonal Manager the names of 18 such brokers for whom
UCO Bank was doing switch over transactions. Because of increase in
deposits, Hamam Street Branch of UCO Bank was upgraded from mediumto | arge
branch. He has further stated that the bank was chargi ng the comm ssion for
routing such switch over transactions but did not agree that it was so
doing for lending its name as suggested. According to him routing
transacti on nmeans-UCO bank used to receive bank receipts fromone bank and
against it the bank used to issue BRs to other bank. It is also his say
that in some cases their bank received bankers cheques from one bank and
UCO bank issued its bankers’ cheques to another bank. \Wenever switch over
transactions used to take place under the instructions of the brokers, the
brokers’ instructions to receive or deliver securities were sent to the
counter party along with the cost nmenbos and BRs. The BRs and cost nenos
used to be of UCO bank. The brokers instructions used to be on the letter
head of the broker. The purpose of sending brokers instructions along with
various docunments to the counter party was to put it on a proper notice.

It is his further say that although he was overall in charge of Hanam
Street branch of UCO bank all the debit and credit vouchers of that branch
were not being received by himevery day. He was famliar with what is
meant by ’'day book’ which was kept and nmai ntai ned by the bank. All the
debit and credit vouchers would be reflected in the said 'day book’ on
particul ar day including in subsidiary book. Such 'day books’ used to cone
to himevery day. He knew that securities transactions on behal f of brokers
were taking place but he had no detailed particulars thereof. By going
through the debit and credit vouchers it was not possible to get such
details or particulars of such transactions. Credit voucher in a security
transaction woul d contain the particulars such as a nonmencl ature of
security, face value, rate etc. The name of the counter party nmay not
necessarily be reflected in such vouchers. He m ght have seen sone credit
vouchers but he did not remenber. He did not renmenber whether the nanmes of
the counter party were nmentioned i n those vouchers which he m ght have
seen. It is his further say that there used to be 30 to 40 switch over
transactions every day. The strength of the staff available in the said
department was adequate enough to handl e the volume of work in such
transactions. Such transactions were to be conpleted on the very sane day
during the banking hours. There used to be auditing of the Hamam street
branch. This auditing used to be done by internal auditors, externa
auditors and al so by the statutory auditors. Between Septenber, 1990 to
April, 1992 during his tenure one internal inspection and one statutory
audit took place in respect of Hamam Street branch. He had gone through
both these audit reports and no adverse conments were nmade over the switch
transactions.

PWL4 Prem Shanker Joshi, who was Assistant Chief O ficer in Merchant
Banki ng Division, situated at YWCA Buil ding, Madam Canma Road, Bonbay,
stated that in the year 1992, he was transferred as Manager in Security
Section of Hamam Street Branch of UCO Bank and thereafter he was pronoted
as Sr. Manager in the year 1993. To a question-Wat was the nature of the
busi ness conducted by the security cell?, - he replied - as far as Hamam
Street Branch was concerned, the said branch used to conduct the security
transactions on behalf of their head office as well as on behalf of

clients. M. Harshad S. Mehta was one such client. In case of sale
transactions on behalf of their clients, they used to get witten
instructions fromtheir clients, having necessarily their accounts with the
bank. Such witten instructions would be addressed to the Branch Manager
The instructions being for the sale of the security, they were ascertaining
fromtheir clients about the availability of the security with the bank or
the time of delivering of security to the bank. On receipt of the security,
they were preparing a cost nmenp as per instructions of their client as
contained in his instructions letter. The officers working in the security
department were authorised to sign the cost nmenps and such aut hori sed

of ficer used to sign the same. Their bank was receiving paynent in
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accordance with the cost neno fromthe counter party and on receipt of such
paynment they were delivering the security in question to the counter party.
Wthout security in the hands of the bank, they were not preparing the cost
meno and sending it to the counter party. He adnmitted that UCO Bank, Hamam
Street branch can issue a BR while dealing on behalf of its client in the
security transactions provided there is a back up security of the client.
He further stated that BR should not be issued on behalf of the client in
absence of security or back up security. In case of security transaction on
behal f of the client, they credit the sale proceed receipt into the account
of client. They were preserving and keeping the original letters so
received fromthe client and instructions received fromthe head office by
telex or fax nessages. In respect of security transactions executed for and
on behal f of head office, Hamam street branch used to debit and/or credit
direct head office account (shortly known as 'DHO account’). It is his
further say that the officer working in Hamam Street branch coul d not enter
into any purchase transaction.in security on behalf of head office without
instructions fromhead office. Simlarly, on behalf of the client, the

of ficer working in Hamam Street branch could not enter into a purchase
transaction in security without instruction of a client. He admtted that
Hamam Street branch of UCO Bank was not nmintaining security account,

ei ther security w se or otherw se, of the clients. However, the record in
respect of security transactions put through head office was maintained in
the Hamam Street Branch in a Security Register. On perusing the BRs Exs. 38,
39 and 41(1), he admts that the said BRs were issued in respect of
Security Transaction put through on behalf of the Head Office or the
client.

It is his further say that for head office transactions they used to give
expressions such as HD i.e. Head Ofice Instructions to Deliver and H R
i.e. Head Ofice Instructions to receive. For clients transactions they
were using expression of IDi.e. instruction to deliver i.e. sale and IR
instructions to receive i.e. purchase on behalf of clients. On seeing

Ex. 34, he stated that there is an inscription at the left hand top corner
readi ng as ' Payees Account only’ and that being so, the said instrument has
to be deposited in the account of Payee naned in the said instrument i.e.
UCO Bank. Such instrunment |ike the pay order shown to hi mcannot be
deposited in the account of any third party. Payer bank has to give
covering letter instructing themto deposit the said pay order into the
third party account, if so required. Such instruction/letter containing

i nstructions of the payer bank are preserved along with other rel ated
records such as vouchers in their office. On seeing the delivery order

Ex. A-3(2), he stated that the said letter is the letter of instruction
received fromA-5 Harshad S. Mehta addressed to UCO Bank without the nane
of its branch. By reading the said letter, it is noticed that the sane
contains instructions to UCO Bank

PW21 M. Makarand Vasant Shidhaya joi ned UCO Bank-on 8.5.1972.  He has
stated that he was named as one of the accused in five Security rel ated
scam cases along with the other accused which are on the file of Specia
Court. On 1.10.1982 he was pronoted as an officer. During January, 1991 to
May, 1991, he worked as an officer in Hamam Street Branch in security
departrment. During the said period, V.N Deosthali, A3 also worked in the
sai d branch as an officer. He hinself and A-3 were enmpowered and authorized
to sign BRs, bankers cheques and all other related vouchers for and on
behal f of their bank. The head office used to conclude its deals in
Securities, and Hamam Street Branch used to execute the security deals of
their head office as per advice received fromzonal office, MD Depart mnment
and Division Ofice. No officer or an enpl oyee working i n Hamam St r eet
Branch was aut horized to conclude any security deal on behalf of their head
office. Oficers working in Hamam Street branch were not dealers and their
job was only to execute the security transactions of the head office as per
their instructions. One Harshad S. Mehta (A-5) had his current account with
their branch and he was knowi ng him He came across a person by name M.
Pankaj Shah working with Harshad S. Mehta, who sometinmes used to cone to
Hamam street branch in connection with brokers security transactions. // is
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his further say that no record in a formof security |edger or security
regi ster broker w se was kept and naintained in respect of security
transactions of their broker clients. Initially, there used to be such
record but because of increase in the transactions in security on behal f of
their broker clients in |arge nunbers, the practice of maintaining of such
record was di scontinued. There were no guidelines formulated or received in
this regard in their branch. On seeing Ex. 106, xerox copy of the delivery
order dated 25.2.1991 on the letter head of A-5 Harshad S. Mehta, it is his
say that the sanme is delivery order of Harshad S. Mehta addressed to UCO
Bank containing instructions to deliver 35 |akhs units of UTI to MJ. The
guestion put to the w tness was-whether the above docunent (Ex.106) is the
sal e of the security by the broker client or the purchase? To that, he
replied-by the said delivery order Harshad S. Mehta has instructed UCO Bank
to deliver 35 lakhs units to MJL. He was unable to say whether the said
delivery order represents sale of the security by Harshad Mehta to MJL. On
seei ng the carbon copy of credit voucher of UCO Bank, Hanmam Street Branch
dated 13.1.1991, he stated that-the sane is in the handwiting of M. V.N
Deost hal'i (A-3) -and al'so bears his signature under the caption of Asstt.
Manager and he identified his handwiting as al so signature thereon being
fam liar therewi th. The same also bears initials of M. H L Naik, the
cashi er of the branch.. He further identified the signature of A-3
Deosthali on a debit voucher dated 13.3.1991 of UCO Bank, Hanmam Street
Branch, being the comm ssion from various securities. He was further shown
BRs of UCO Bank and he stated that the same were issued by the UCO Bank
Hamam Street Branch and have been signed by himin the caption of
accountant and he signed the said BRs after he found the contents thereof
to be true. Wth regard to the BR dt.29.4.1991 containing signature on its
reverse, it is his say that the signature on the reverse of BR signifies
reversal of the BR meaning thereby that the counter party had received the
security and obligation of UCO Bank, who had i ssued the said BR stood

di schar ged.

DW A3(2) M. Sekharipuram Vasudevan Ramat han- Chi ef O ficer, UCO Bank
stated that he joined services of UCO Bank at Calcutta in the year 1969 as
Probationary O ficer. In June, 1990 he was brought to Bombay O fice as

Di vi sional Manager in its Nariman Point O fice and he worked at the said
office till October, 1992. Thereafter, he was transferred to Bhuvaneshwar,
Oissa. Since February, 1993 he has been under suspension. On seeing the
letter dated 8.1.1991 witten by Divisional Manager to Seni or Mnager
Hamam Street Branch, he stated that the |etter bears his signature as being
witer of the said letter and he identified the sane. He al'so identified
the initials of Karkhanis on the same and stated that he was working as
Seni or Manger in the said UCO Bank’s branch at Hanam Street. On seeing
letter dated 17.3.1992 witten by DDM to Zonal Manager, Zonal Ofi ce,
General Adm. Department, Bombay, he stated that he was the author of the
said letter and the sane bears his signatures.

He has further stated that he is one of the accused in Special Case No.l of
1993 on the file of the Special Court. In connection with the said case M.
Bhaskar Rai choudhary the then Zonal Manager in the rank of DGM was arrested
in Special Case No.|l of 1993 who later on was turned to be an approver.
There is no departnmental proceeding or inquiry instituted against him
ei t her by UCO Bank or Central Vigilance Comm ssion in that matter. A
guestion was put to himWat was pre-condition to use BRs inthe security
transactions and how transactions in securities by neans of BRs used to be
put through at the relevant tine.

Hi s answer to the above query was that-the bank would issue its BR only
agai nst back up of another BRi.e. the BR issued by other banks in favour
of UCO Bank stating therein that the said issuing Bank held the securities
in question with it. BRs could be issued on bank’s own behal f as al so on
behal f of its custoners. When UCO Bank is selling its security on its own,
it would issue its BR favouring the counter party bank. In case of purchase
by UCO Bank the process would be vice a versa i.e. other counter party bank
woul d issue its BR favouring UCO Bank. Wen UCO Bank woul d act for a




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 25 of

108

customer while issuing its BR sane position would exist as far as back up
of the security except that it would debit or credit, as the case may be in
the custonmers account. No bank can issue its BRs in the nane of any party
ot her than banks and financial institutions.

On seeing letter dated 8.1.1991, he stated that UCO Bank had stopped the
routing transactions facility to all the brokers and its custoners earlier
to the said letter. The brokers represented that their certain security
transactions -were in the pipelines to be routed through UCO Bank and hence
this letter was witten. Since there were no definite guidelines, they had
certai n apprehensions i.e. when pay orders for purchase and sale did not
cone in time, they mght not be able to send themin time and the clearing
may go agai nst them Therefore, routing facility of the brokers/custoners
was stopped by the UCO Bank. He further stated that no officer of UCO Bank
wor ki ng i n Hamam Street Branch was authorised to | end or borrow nonies on
behal f of UCO Bank

He explained the routing facility as-routing transactions is the
transaction i n which purchase and sale of the securities was done by the
bank as an agent of its custoner for a comrission. The Routing facility was
of fered to many brokers including A-5 in the year 1991 and such brokers
avail ed of the said facility. Such routing facility was already in practice
even before he joinedas Divisional Manager in June 1990. Some banks were
of fering such facilities. He was an accused in two special cases before the
Special Court and the said cases did not relate to the security
transactions concerning routing facility. He further stated that a bank can
i ssue its BR agai nst physical security and SGs held by it in addition to
the BRs which it may hold. He was aware about ‘a neeting between the
officers of RBI and the officials of all the banks about reconciliation of
out st andi ng banks receipts. To hi's know edge, there were no outstandi ng BRs
agai nst UCO Bank. One M. R.__Venkatakrishnan, the then GV Treasury and

| nvest nent Managenent Department attended the sai d neeting on behalf of UCO
Bank.

Letter dated 8.1.1991 (Ex.231) witten by the Divisional Mnager, UCO Bank
Divisional Ofice, Bonbay to the Senior Manager, Hamam Street Branch for
swi tch transactions reads thus-

"Re: Switch Transacti ons.
W refer to your letter No.BR 002:91 dated 1.1.1991 on the subject matter.

After stoppage of the switch transactions by us, all the Brokers called on
us as well as Zonal Manager and Zonal Manager had al so discussion in this
regard with M. Venkatakrishnan, General Mnager, subsequently, based on
the di scussions Deputy Ceneral Manager and the undersi gned had with all the
br okers and based on the understanding that Branch will never run/into a
difficulty and day on account of switch transacti ons and because the
brokers have already entered into contracts with various banks to route the
transactions through UCO bank on various dates up to end of March, 1991, it
was decided to resunme the switch transactions on the follow ng termns:

(1) The resunption is tenmporary and that bank after having detailed
di scussion further with individual brokers and after discussion with
various bankers who are dealing in switch transactions and who are not
dealing in switch transactions nmay discontinue routing this transaction
t hrough UCO Bank dependi ng upon our findings.

(2) The brokers will give us an advance list of transactions they are
goi ng to put through

(3) They will deliver the pay orders well in tinme to the Branch so that
this can be sent in clearing in time. If there is a delay in receiving the
pay orders, bank will be perfectly in order to refuse to accept the sane

and allow the transaction. In case on account of any brokers delay, bank is
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put into difficulty the concerned broker will be paying interest to the
bank at call nobney market rate for one day on the amount transacted on his
behal f.

(4) Bank may at its discretion increase the comm ssion which is only
Rs. 300 per crore at present.

(5) Speci al case should be taken that clearing particularly on Saturdays
does not go agai nst us on account of switch transactions. In fact, it wll
be better to avoid switch transactions on Saturday.

(6) Only straight forward transaction either on SGL or BR should be
routed through Bank and the brokers will have to give an undertaking to
this effect.

In the nmeantine, the undersigned is contacting the brokers separately and

i s having discussions with them Two such brokers have al ready had

di scussions wi th the undersigned. Shortly the matter will be discussed with
a coupl e of other brokers also. You are advised to contact other banks

t hrough whom such transacti ons are routed and have detail ed di scussions
with themregarding their experience, the comr ssion they charge, the nodus
operandi and their opinion why other banks are not entering the field. You
are al so advised to contact other banks who are not havi ng such
transacti ons and have di scussion with themwith a viewto find out why
inspite of profitability in this area they are not entertaining this and
give at your report at an early date."

PW2 Meda Sai Swar oop, who was the Manager in the Parlianment Street branch
of Canara Bank at New Del hi, stated that after preparing the bankers
cheque, the sanme woul d be handed over as per-instructions contained in the
instructions letter or to the bearer of that |ener. He has identified the
signatures of Anuj Kalia, to whomthe bankers” cheque was handed over. It
is his say that in all the cheques in question there were cross |lines on
the left hand top corner of the said pay order which indicate that the
amount of the said pay order was to be credited into the account of payee
only as nanmed therein i.e. Gindlays Bank. On the right hand top corner of
the said pay order, 'not transferable’ was also printed. This would show
that it was only the payee of the said pay order which was entitled to
receive the credit of the said pay order. In the cross-exam nation, he has
stated that he was sure that payee banker i.e.  Gindlays Bank had received
the credit under the said pay order and that Canara bank was not concer ned
as to what Gindlays bank did with the proceeds of the said pay order

(c) W TNESSES FROM ANZ GRI NDLAYS BANK
[PV, PW1, PW2 and PW5 AND al so PW2 Ex. RBI O ficer]

PW Ravi Saluja, was an enployee of ANZ Grindl ays Bank. During the period
1990 till My, 1991 he was posted at Karol Bagh branch of the said bank as
an officer. It is his say that ANZ Gindlays bank has a departnent known as
clearing departnent and he is acquainted with the procedure of clearing
departrment. He has stated about the procedure how the cl earing aspect is
processed. According to him the account hol der of the bank is required to
deposit the cheque nmeant for clearance by filling in skip _known as pay-in-
slip or deposit slip mentioning particulars such as the date of the
deposit, name of the account holder, the nature of account, the account
nunber, the anount of the deposited cheque, the nanme of the bank, its
branch and nunber of the cheque to be deposited. The cheques so received
for clearance were then sent to the clearing department for further
processi ng. The said department would verify and tally the particulars as
appearing in the pay-in-slip and the rel ated cheque. The centralized branch
then woul d nake the consolidated statenent and arrange to send the cheques
received for clearance to the clearing house of RBI. There is also category
of cheque known as bankers’ cheque, that is to say, a particular bank

i ssues its cheques in favour of another bank. In such a case, the issuing
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bank can use the format of pay order also. |If such bankers cheques are nmde
payees account only then the sane are not transferable. On seeing Ex.28, he
stated that it is inter bank cheque in favour of Gindlays bank issued by
Canara bank bearing stanp ' Payee A/c only’ and 'not transferable’ . There is
a rubber stanp of Gindlays bank on its reverse indicating that the said
banker’s cheque is cleared. // is his say that Gindlays bank woul d di spose
of f the proceeds of the said cheque as per the covering letter, ft is his
further say that without instructions of Canara Bank, Gindlays bank coul d
not credit the amount of the pay orders Ex.28 and Ex.30 to any third
party’s account. He identified A-4 R N. Popli, an enployee of Gindlays
bank, but stated that he was not aware about his posting during the

rel evant period i.e. fromthe year 1990 to 31.5.1991

PWL1 Suraj Amarnath Tandon, Assistant Manager of ANZ Grindl ays Bank, stated
that from March, 1990 to March, 1992 he worked as Second O ficer, Front
Ofice in Sansad Marg branch. It is his say that on the receipt of the
instruction letter of the custoner, their bank used to put its rubber stanp
in token of receipt of such letter indicating date and tine of its receipt.
On seeing the letter, Ex.73, dated 26.4.1991 of Harshad S. Mehta addressed
to the Manager Gindlays Bank, he has stated that by that letter Harshad S
Mehta (their account holder) instructed themto issue a bankers cheque for
a sum of Rs.7, 63, 54,650 favouring Canara bank for the benefit of MJL. As
per the said letter, they issued bankers’ cheque on the date itself for the
amount as nentioned above and handed over the same to the bearer of the
said letter, M. Anuj Kalia, who has received and acknow edged the receipt
of the said pay order by signing the same at the right hand bottom corner
of the said letter. A debit voucher in respect of issuance of the said pay
order was prepared wiith one original and one carbon copy. The original was
sent to M. Harshad S. Mehta and carbon copy thereof was retained in their
of fice.

PWL2 Ashok Kumar Anant Ram Monga, Asstt. Manager, Gindlays Bank stated
that during the year 1991 he was posted in Sansad Marg branch. He
identified A-4 R N. Popli as the person who al so worked in the said branch
along with himas officer in charge, clearing department. He was overal
in-charge of the said branch along with the Manager and in that capacity,
he used to have supervision over the working of the concerned clearing
department. He was shown bankers cheque Ex.28 favouring Gindlays bank
havi ng rubber stanmp in the left hand top corner reading as ' Payee Account
only’ and on the right hand side top corner reading as ’'Not transferable’
The witness stated that since the Canara Bank is the drawer of the said
cheque and the Gindlays bank who is the payee in respect of the cheque
bearing endorsenent 'not transferable and 'payees account only’,
therefore, cheque irrespective of whoever nay have deposited, Gindlays
bank woul d not credit the anmount of the said cheque into the account of any
third party other than in its own account. It is his further say that the
entry in respect of the anpbunt as reflected in Ex:71 (3) in statenent of
account and in the said pay in slip will have to be authorised by the
officer in charge of the clearing departnment who was at the relevant tine
A-4 as the anount involved was nore than a | akh of rupees. He coul d not
identify the initials appearing on the said pay in'slip, who authorisedthe
said entry. He stated that in these types of transactions, two

aut horizations were required, the first authorization related to giving
credit to the third party which is generally given by Branch Manager

mar ket i ng departnment who are known as Rel ati onshi ps Manager or Account
Manager and lastly the Funds Manager. Only after the first authorization
has been received the officer in-charge would proceed to indicate his
second aut horization by authorising transactions for posting on conputer
systemi.e. the pay in slip is authorised to be used as authori sed voucher
for posting on computer system During the period when the transactions
covered by Ex.28, took place there was a narket practice foll owed by
various banks to present bankers cheques through a Special C earance

settl enent which is known as inter bank settlenent. The objective of
drawi ng the bankers cheque was to provide speedi est or fastest clearance of
such instrunents which was not possible through other clearing settlenents
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avail able to the custoners, nanely, MCR |If the instrunent is cleared
through M CR cl earance, the custoner gets funds only on third day. The

ot her settlenent introduced by RBI in the year 1985 in response to the
needs of the business community as a node of faster settlement or cheques,
al so took minimmtwo days to provide clearance of cheques. He was shown
entry Ex.71(4) dated 13.3.1991 into the accounts of Harshad S. Mehta. He
stated that the then officer in charge of clearing departnent had

aut horized the said entry to be made in the statenent of account. He could
not recall the name of the said officer who was in charge of clearing
departrment. He agreed that in 1991-92 there was a practice of crediting the
proceeds of the bankers’ cheques into the account of third party other than
its payee. However, it was extended to only certain high networth custoners
like British Airways, O assic Financial N zhewan Travel s and Harshad Mehta
Group, which list is not exhaustive and he cane across the instances in
case of the said parties where their bank had allowed such credits. He
further agreed that RBI had never taken any action against the Gindl ays
bank in respect of five pay orders shown to himearlier. He was aware that
RBI possessed the power to take action against any errant bank. The

Gri ndl ays ‘bank had not received any conplaint fromMJL for crediting the
amounts of said five pay orders to the account of third party. Wen the
instrument | ike pay order i's drawn favouring Gindlays bank then the sane
has necessarily to be deposited in Gindlays bank account with RBI. He was
asked about the category of custoners regarded as Hi gh Networth custoners.
He replied-such classification is generally given by the concerned manager
of the bank having 'regard to the deposits nmintained by the customer or

ot her busi ness potentials. Any officer working in the branch of their bank
havi ng any doubt was certainly approaching the Branch Manager for
clarification and if he could not answer then it was being taken to the
Area Manager. The services to be extended to the customers |ike high
networth customers woul d be decided by the branch manager. Such deci sion
could not be taken by the concerned officer who attended such custoners. In
the cross-exam nation, it is his say that all the five pay orders, which
were shown to himbeing Ex.28, 30, 32, 34 and 36 were sent for inter Bank
Cl earance by the Gindlays bank. The anount of these pay orders was debited
into the account of the issuing bank and credited into the account of

Gindl ays bank. The account of the i'ssuing bank and payee are with the RB
He admitted that it is only after (credit of the proceeds of the said five
pay orders in to the Gindlays bank account that the proceeds thereof in
turn were credited into the account of A-5.

PW5 M. Kanwal Krishan Kuda, Bank O ficer, ANZ Grindl ays Bank stated that
in the month of March, 1991 he was posted in Sansad Marg Branch, New Del h
as Oficer In-charge Remttance Departnent. He identified A4 RN Popli as
the person working in the same branch in different departnment of the bank
It is his further say that he is also one of the accused in a case which
has been instituted by the CBl in the Court of Special Judge at Delhi being
CBlI Case No.RC-2A/92 ACU- (1) which is still pending. It is further stated
that he is not conversant with handwitings, sighatures or initials of A-4.
The activities which they carried out in the Remttance Departnent were
Remittance of funds from one branch to another branch or another bank
cheque col |l ection, cheque purchases, standing orders etc. During the course
of his work, he came across Payees Account Cheque, Pay-in-Slip, debit
vouchers and credit vouchers. Wth regard to the credit voucher
dt.26.4.1991 into the account of Harshad S. Mehta, it is his say that the
sane was approved by himand it bears his initials. The entry appearing
therein is correct and the sane was prepared on the basis of credit advice
received fromthe RBI. It is his further say that Gindl ays Bank did not
receive any instructions fromRBlI for crediting the amount of the two
vouchers shown to himearlier into the account of Harshad S. Mehta. The
cheques being the subject matter of the two credit vouchers shown to him
were not deposited in the departnent where he was working. The sane were
deposited in the treasury departnment in the sane branch. It was the
treasury department to which they used to send the said cheques for

cl earance. He could not recollect who was or who were the concerned

of ficers of the treasury department who woul d be giving such instructions
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as there were many such officers. The instructions were conveyed to him
orally and he considered the same to be in proper order

PW22 V. Rangarajan is an ex-enployee of RBI. He joined RB.I. in 1961 as a

Junior Oficer and retired in 1997. It is his say that in Decenber, 1990 he
was el evated to the position of Additional Chief O ficer and was posted in

Depart nent of Banking Operations and Devel opnents (DBOD). It is his say

that the conmercial banks have their account with RBI. Individual persons
are not eligible and entitled to open their account in any formwi th the
R B.I. The bankers cheque/ pay order issued by one bank favouring other bank

are negoti ated as under: -

"The payee bank woul d deposit the cheque for clearance in clearing house
and RBI would settle the paynent thereof by giving credit into the account
of payee with RBI."

The witness was further questioned-1s it permssible to deposit an account
payee bankers’ cheque favouring another bank in the account of unnamed
persons as per the clearing house rules? The witness replied - Cearing
House rul'es ' relate to the settlenent of cheque issued by one bank in favour
of anot her bank and therefore the accounts of both the banks are invol ved
in this transaction.

For highlighting the subm ssion made by the | earned counsel for the
accused, we would refer to the rel evant questions and answers given by this
Wit ness-

"Q The practice of crediting proceeds of the Bankers cheques to third
parties is not prohibited by any Banking | aw or any guideline, rule or
circular of the RBI

A. (Wtness refers to portion of the circular Ex. 148 in para 2 reading as
under in answer to the said question

"If any bank credits the account of a constituent who is not the payee
naned in the cheque wi thout proper mandate of the drawer, it does so at its
own risk and will be responsible for the unauthorised paynent’.

Q (Wtness is referred to portion of his deposition in para 18 on page 495
in question and answer form (w tness is questioned). Wether the practice
of crediting the proceeds of Bankers cheques to unnamed beneficiaries was
not violative of any specific banking |l aw or any RBI circul aror guideline
on the subject?

A. The same would not violate any Banking law as 1 understand. As | am not
aware of issuance of any prior circular on the subject | cannot say of its
vi ol ati on.

Q The circular Ex.148 was issued with the approval of the then Governor of
RBI who was M. Venkataramana at the relevant tine.

(Wtness is again referred to portion of Circular Ex.148 in the second para
readi ng as:

"If an bank credi.......... for the unauthorised paynent’
Q Does the use of the word 'Unauthorised’ referred to the fact that: the
i ssui ng bank may not have authorised the payee bank to credit the anmount

into the account of third party?

A. Yes. The said aspect has been further clarified in the said circul ar
(Wtness refers to the following portion of the said circular) reading as: -

"In the case of ’'account payee’ cheques wherein a bank is a payee, the
payee bank shoul d al ways ensure that there are clear instructions for
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di sposal of proceeds thereof fromthe drawer of the instrunment’.

The Circular dated 09.9.1992 Ex. 148 issued by the Reserve Bank of India
reads thus: -

" Septenmber 9, 1992. Bhadra 18, 1914 (Saka)
The Chai rman/ Chi ef Executives of

Schedul ed Commerci al Banks (excl udi ng RRBs)
Dear Sir,

Payment of cheques/pay orders

It has cone to our notice that banks have undertaken | arge val ue
transactions with third parties on a significant scal e by neans of cheques
drawn on their accounts maintained with Deposit Accounts Department of
Reserve Bank of India (RBI) in the names of other banks mai ntaining
accounts with the RBI. As banks are aware, the facility of naintaining
accounts with RBl has been granted mainly to enable banks to fulfil their
statutory obligations, settlenment of transactions with RBI/Government,
settlenent of inter-bank transactions or adverse clearing balances. It is
reiterated that the accounts maintained with RBI should be utilised only
for these purposes /and not for facilitating credit to accounts of third
parties.

2. It has al so been reveal ed during investigations that banks have credited
cheques drawn in their favour by other banks marked ' Account Payee’ to the
accounts of constituents even when they are not nanmed in the cheques as the
beneficiaries. In the case of cheques not having been drawn in the nanes of
constituents nor containing 'any’ direction to pay to the constituents the
proceeds thereof, or having any ot her i ndependent direction to that effect,
the anpbunt cannot be paid to the constituent. |If any bank credits the
account of a constituent who is not the payee, in the cheque w thout proper
mandate of the drawer, it does so at its own risk and will be responsible
for the unauthorised paynent. Payment systens require that the | ega
requirenents laid down in the various relevant laws are fully observed. In
the case of 'Account Payee’ cheques wherein a bank is 'a payee, the payee
bank shoul d al ways ensure that there are clear instructions for disposal of
proceeds thereof fromthe drawer of the instrunment. If there are no such

i nstructions, the cheque should be returned to the sender. RBI reiterates
the position that crediting of proceeds of such cheques to parties

ot herwi se than in pursuance of clearly delineated instructions of issuer of
such cheques is unauthorised and shoul d not-be done under any

ci rcunst ances. Banks cannot and al so shoul d not invoke market practice.in
justification of doing that, which is not supported by | aw or recognised
banki ng practice. These instructions should be carefully noted. Banks which
i ndulge in any deviation fromthese instructions would invite severe pena
action.

Ki ndl y acknow edge receipt of this letter.

Yours faithfully,

Sdf -

(V. Rangar aj an)

Addl . Chief Oficer’

(d) OTHER RELEVANT W TNESSES | NCLUDI NG EVI DENCE AGAI NST A-5:

[ PW23, PW25, PWL6, COWM and DWh(8)
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Lear ned seni or counsel appearing on behalf of A-5 stated that the evidence
| ed by the prosecution for establishing the five transactions is not
required to be dealt with as he adnits on behalf of A-5 that in four
transactions the amunt was taken by A-5 and in first transacti on he gave
loan to MJL but as | oan was given, he has not commtted any illegality in
taking loan from MIL through UCO Bank. In this view of the matter, it is
not necessary to discuss the evidence with regard to the receipt of the
noney by A-5 t hrough UCO Bank. However, we would refer to the evidence of
PW23, PW25, PW6, CAM and DW5(8) pertaining to A-5 and other accused.

PW23 Mohan Das Khandel wal, a Share broker, who is approver in this case
stated that after doing B.Sc., MBA, he worked with Delhi Coth & Genera
MIlls Co. Ltd. and State Bank of India upto the year 1986. Thereafter, in
1990 he got nenbership of Del hi Stock Exchange. It is his say that through
a common acquai ntance, he cane across one Ashwini Mehta in the year 1988
and then with Harshad S. Mehta (A-5). Ashwin Mehta is the younger brother
of A-5. It is his further say that Ashwin Mehta was | ooking for a qualified
person who coul d assist himin research activities in the share market and
he called himto come to Bonbay to neet Harshad Mehta and accordi ngly he
went to Bormbay sonmewhere in Decenber, 1988 (when for the first time he net
A-5). The purpose was to enable himto have a set up in Delhi. He met A-5
at his residence and office. I'n the neeting, they decided to associate with
each other for the purpose of carrying out research in-share market and
conpanies in Delhi. At that tine, he was also aware that A-5 was active in
noney nar ket but he did not know nuch about it. A-5 wanted to set up his
busi ness in Del hi and for that purpose wanted to find out suitable place
for his office and al so establish the office-in Delhi. In July, 1989, they
got the office prenises in Arunachal a Buil di ng, Bara Khanmba Road, New

Del hi. The said premnm ses was purchased by one of the hol di ng conpani es of
Harshad S. Mehta. During his visit to Bonmbay, he came to know the conpany
as Ms Gowrore Research & Assets Mangenent Ltd., which was an unbrella
conpany to give the corporate identity and the office to be set up in

Del hi. The said office prenises were acquired with the full know edge of
A-5 who provided noney for the sane.

It is his further say that he cane across a person Anuj Kalia. He was
recruited as Executive in the said conpany sonmewhere in June or July, 1990.
Initially, when he net Mehtas in the year 1989, the business activities

whi ch were thought over were research activities on Del hi based conpanies
as well as little bit of operations of Del hi Stock Exchange. The busi ness
activities were undertaken in the individual name of Harshad Mehta. Share
mar ket operati ons were undertaken in the nane of Harshad S. Mehta which was
his proprietary concern, he being a nenber of Bonbay Stock Exchange. After
it was decided to set up office in Delhi as stated earlier, A-5 made
another trip to Del hi somewhere in April or-May, 1989. 1n this trip, A5
spoke about the activities in npbney market. He stated that noney market
busi ness was nuch bi gger than the stock market business. He al'so told him
that there were many P.S. U Conpanies in Del hi; these PSUs had |arge

i nvestabl e surplus funds with them and that such |arge funds of PSUs in
Del hi could be invested in banks at Bombay. A-5 wanted himto keep |iaison
with certain PSUs. He al so wanted himto convey on his behal f noney market
trends, quotations etc. to such PSUs. He was supposed to convey the same to
the functionaries of the PSUs who were concerned in the investrment of the
funds. It was A-5 who used to inform himabout the noney market trend,
rates of interest etc. which he wanted himto convey to the functionaries
of the PSUs. A-5 was nostly in Bonbay and he used to convey himthe sane
over telephone.

It is his say that a number of accounts with various banks were opened in
Del hi in the nane of Harshad Mehta, in the name of his conpany and ot her
concerns including the account in the name of Ashwin S. Mehta. He was one
of the authorized signatories, being a Power of Attorney holder, to operate
the said accounts except one of the accounts which was opened in Citibank
He received the authority for the operation of sone accounts which were in
the nanme of Harshad S. Mehta. Usually M. Anuj Kalia used to attend to the
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bank’ s worKk.

During his visit to Delhi in April/My, 1989, A-5 nmade reference to MJL and
told that MJ had surplus investable funds as a PSU and they were very
active in nmoney market. On his request, he fixed an appointnent of A-5 with
accused no.1, who was the concerned functionary in the investnent of funds.
He was not know ng the exact date and tinme but it was during A-5 s visit to
Delhi in April/Muy, 1989. A-l and A-2 were present in the neeting which
took place in the office of MJI. It is his further say that he saw and
heard Harshad Mehta introducing hinself in the said neeting as a Menber of
Bonbay St ock Exchange who was very active in nmoney market and that he
wanted to deal with MJL. He also informed that he had | ot of contacts with
the banks in Bormbay and he could offer to MJL excellent deals in the noney
mar ket .

Question was put to the wi tness-Did he (Mehta) indicate the method by which
he could work out the said offers between MIL and the banks in Bonbay?

Wtness replied-A-1at that time stated that the MJL could not deal or

i nvol ve tthe brokers. A-5 stated that the deals woul d be between MJL and
banks, structured and suggested by him and his nane woul d not appear in the
books of accounts of MJL and that is what he stated.

It is his further say that A-5 stated that he would stand to gain by way of
conmi ssion and/ or brokerage fromthe banks and that MJ woul d benefit by
getting better deals. Al stated that he would | ook into any good proposal s
if A-5 did not conme into picture. The said nmeeting lasted for half an hour
He agreed that in connection with the said meeting transactions took place
bet ween MJL and any banks at the behest of A-5.

The first transaction was in January 1991. At that tine, Harshad Mehta was
in Bonbay and he was in Delhi. At that tinme, A-5 informed himthat MJL was
interested in borrowing the nonies. He told himthat the securities which
MJL woul d offer were units of UTI, the bank | ending the noney would be UCO
Bank, Hamam Street Branch, Bombay and that offer in that respect would come
fromthe said bank who woul d be showing it as an offeror

It is further say of the witness that he canme across a person naned V.N
Deosthali (A-3). He was an officer working in UCO Bank in its Hamam Street
Branch at Bonmbay. He | earnt about the same from A-5. At subsequent stage

he had occasion to neet Deosthali (A-3). He heard the name of Deosthali in
the year 1990, it may be even early in the year 1989 in connection wth
sone other transactions with some other PSUs. He never cane across the nane
of Deosthali before joining Harshad Mehta's conpany. |In the year 1989 or
1990, he heard the nane of Deosthali from Harshad Mehta. He identified A3
sitting in the Court.

In January 1991 he received the letter Ex.58 of UCO Bank, Hanmam Street
Branch, Bonbay, dated 23rd January, 1991. As per the said letter, he was to
collect 35 lacs units of UTI from MJ. He contacted A-| for the purpose of
conplying with the instructions as contained in the said letter. Anuj Kalia
was deputed by himto collect the said security.

Instructions for transferring the proceeds of the pay orders of Canara Bank
favouring Gindlays Bank into the account of Harshad S. Mehta in his
account in Bonbay were given by himbut he did so as per instructions which
he recei ved from Harshad Mehta. He gave instructions in his officia
capacity being in charge of Delhi office and also as per instructions of
Harshad S. Mehta

He had no knowl edge as to whether the Canara Bank, Parlianent Street
"Branch issued any instructions to the ANZ Grindlays Bank to credit the
proceeds of the said pay order Ex.36 and the said proceeds of which were
credited into the account of Harshad S. Mehta with Gindl ays Bank. As per
hi s know edge, the ampunt involved in four transactions referred to by him
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earlier, which were credited into the account of Harshad S. Mehta were
reversed at |ater stages.

He further stated that he knew a person by name Ram Narayan Popli, A-4, and
he identified him In the year 1991, A-4 was working with ANZ Gindl ays
Bank, Parliament Street Branch, New Del hi. He had occasions to neet him
duting the year 1990-91 in the Parliament Street Branch of Gindlays Bank
The purpose of neeting was in connection with the operation of the accounts
of Harshad S. Mehta with the banks. He was not aware what was his officia
designation at that tine, but to his know edge he was working in the

Rem ttance Department of the said bank in its Parlianent Street Branch

of fice. He had no specific know edge whet her during the said period he was
an officer or a clerk. Wenever, he used to nmeet A-4, he used to have talk
in connection with renmttances which were to be received from Bonbay or

rem ttances which were to be made from Del hi to Bonbay branch and he
requested himto expedite the process of the said work. A-4 appeared to be
very cooperative

On seeing Ex.203, which is a letter witten by the witness expressing his
desire to make confessional statenent, he stated that he was taken to the
Court of Chief Metropolitan Magistrate, Delhi. M. Bhatnagar was al so
present at that tine. The CMM Del hi asked hi m whet her he wanted to nake
vol untary statement and he answered in the affirmative. The CMM assi gned
the matter to other Metropolitan Magistrate M. Yadav.

In further cross-exam nation, he stated that the visit which he stated
earlier acconpanied by A-5in ML was in its office at Kasturba Gandh
Marg, New Del hi. The meeting took place in a hall type prenises. In the
said hall nunber of people which-would include enpl oyees were sitting. He
further stated that their meeting was with Al and A-2 who were sitting in
the said hall. He was not known to the ot her enployees of MJL who were
sitting in the said hall. He and A-5 were sitting across the table and in
front of themA-l and A-2 were also sitting there and the said neeting was
among four of them

He was arrested by the CBlI in this case. It was in the nonth of August 1994
but he does not recollect the exact date. As far as he remenbered, it was
on 10th of August 1994. He presunes that CBlI officer recorded his statenent
on 10th of August, 1994, which was read over to himand he found the sane
havi ng been correctly recorded. Wtness was referred to the portion of the
said statement reading as - 'in the said nmeeting M. Harshad S. Mehta
accused no.|l and accused no.2 were present’.-The witness stated that his
statenent before the Court is correct. If in his statement recorded by CBI
he has not nentioned about the presence of accused no.2 in the said neeting
then it may be that he had not stated about the sane.

He agreed that Harshad S. Mehta el aborated to A-1-and A-2 about excellent
deals in the money market. A-1 showed interest in the deployment of funds
of MJL in the noney narket in the said excellent deals as stated by A-5. At
that tinme, A-1 stated that MJ could not pay any brokerage to the brokers.
He further stated that A-5 did not specifically state that he wanted to act
as a broker between MJL and the banks. It is correct that A-5 stated in the
said neeting that he would get his brokerage fromthe concerned banks. A-1
stated that he did not want to mention the nane of Harshad Mehta as broker
in the books of MI. A-2 was absolutely quiet during the said neeting. A
said that he would be open to any good suggestions and offers or proposals
in the noney narket.

Wtness was shown Pay Order Ex. 34 dated 24.4.1991 and was questi oned-on
what basis ANZ i ndl ays Bank credited the proceeds of the said pay order
in the account of Harshad S. Mehta with then?

The witness replied-ANZ Gindlays bank usually used to credit the ampunt on
the basis of covering letter of Harshad Mehta issued by Del hi Ofice. In
some case, ANZ Grindl ays bank has also credited the proceeds of pay orders
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on the basis of pay-in-slips by which pay orders were deposited.

The covering letters which used to be normally given to ANZ Grindl ays bank
were given to Anuj Kalia which were pre-signed but he cannot say whet her
Anuj Kalia delivered such letters along with the said pay order to the said
bank. He did not informA-1 and A-2 or any other personnel of MJL that
proceeds of the said pay order were credited into the account of Harshad S.
Mehta in ANZ Grindl ays Bank.

A suggestion was put to the witness that because officials of MJL knew that
the transacti ons were with Harshad Mehta and not with UCO Bank, the MJL's
officials contacted hi mand not UCO Bank

The witness deni ed the suggestion and stated that since all letters, bank
recei pts and securities involved in the transacti ons were received from
Bonbay office of Harshad S. Mehta through the Delhi O fice, the officials
of MJL contacted him He stated that he cannot say whether the officials of
MJL contacted UCO Bank, Bonbay.

He deni ed the suggestion that he deliberately chose to forget the
transactions of 1990 to connect the transactions of 1991 in this case with
the alleged nmeeting of 1989.

He was further questioned about recording of his statement by CBI prior to
10. 8. 1994.

He replied that CBI officials had called himearlier on nunber of occasions
and questioned hi mand he gave them answers to such questions. He coul d not
recol |l ect whether CBI officials recorded his statenment/s or not.

He again stated that on 10.8.1994 he was arrested. He was sunmoned by CB

on two occasions in June, 1993 for interrogation in this case. He was first
called on 1.6.1993 and then again on 15.6.1993. M. B.C Bhatnagar called
hi m on both the occasions. On 1.6.1993, he was called in the CBI office

whi ch was then | ocated in Lokhayak Bhavan, Del hi. He had received witten
summons at that time. The summons nenti oned about the MIJL’s case. He could
not recollect the exact tine when the process of recording of his

i nterrogation comrenced and ended but it was during the office hours
between 10 amto 5 pm The process of interrogation continued on when the
of ficer M. Bhatnagar questioned himand he gave answers to his questions.
He coul d not recollect whether M. Bhatnagar at that tinme went on recording
his statenments. On being shown para 32 of his deposition recorded by M.
Bhat nagar under Section 161 CrPC, he stated that by reading the statenent,
he can say that he had not nentioned specifically the said fact in his
statenment before the CBI. He was further referred to hi's statenent recorded
on 15.6.1993 wherein he stated that "earlier on arrival to office on
4.11.1991 (FN) Shri Harshad S. Mehta had told himthat he had to attend a
nmeeting with PMon that day’ . The wi tness deni ed havi ng nmade such st at enent
before the CBI.

PW5 M. B.C. Bhatnagar, SP CBlI stated that he was transferred to BS&FC
Branch of CBI at the end of February 1994 as Dy. S.P. At that tinme, he was
working in Del hi. Case No.RC. 2(A)/93-ACU. VIl was entrusted to himsoon
after the registration of FIR of this case in 1993 itself. The FIR of this
case was registered by Shri V.D. Maheshwari, who was the SP, CBlI' and

I ncharge of ACU (VI1) Unit. M. Mheshwari had entrusted this case to him
for investigation. During the investigation conducted by him Shr

Maheshwari being his superior remained in touch with this case as a

supervi sory authority of investigation till Novenber, 1993. |nspector O P.
Arora, |Inspector Dhaga and I nspector Routela assisted himin the

i nvestigation. Pursuant to the orders fromthe headquarter of CBI, the
papers were handed over by himto Dy. S.P. M. Panwar. During the course of
i nvestigation, he affected the arrest of all the accused persons stationed
at Munbai i.e. Harshad Mehta and V.N. Deosthali. He al so enquired about the
status of MJL. The requisite information was received by himfrom M. BS
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Bhar gava, the Conpany Secretary of MJL vide docunent Ex.21

During the course of investigation, one Mdhan Khandel wal was arrested by
Dy.S.P. Shri Panwar. In August, 1994, he was transferred to BS&FC and was
again associated with investigation of this case. M. Verma, the then SP
M. JN Prasad, working as SP and M. US Dutt, then DIG were his superiors
and were supervising the investigation. On or about 31st August, 1994, M.
Mohan Khandel wal gave hima letter Ex.203, which was di scussed by himwith
his superiors. It was decided that in case M. Khandel wal discloses the
full facts he may be taken as an approver and his statenent nay be got
recor ded.

He further stated that he did not take possession of the visitors register
of MJL during investigation. He also did not ascertain that MJL at al

mai nt ai ned such a register or not. He had ascertai ned the date of joining
of A-2 with MJLL as 19.4.1989 and that during the nonth of May, 1989 A-2 was
on an orientation programe at the factory at CGurgaon. Except the statenent
of Mbohan Khandelwal , he was not aware when A-S visited Del hi during the
nonth of April-Muy, 1989. He secured the statenment of Mhan Khandel wal with
regard to the presence of A-l" and A-2 and about the fact of the nmeeting in
April - My, 1989.

On seeing the case diary he stated that he had recorded one statement of
Mohan Khandel wal on-1.6.1993. Prior to 15.6.1993, he had not recorded any
statenent of Anuj Kalia. Between 15.4.1993 to 15.6.1993 he had not

i nterrogated Anuj Kali a.

I n cross-exam nation, the witness stated mat he does not renmenber if during
the course of investigation, he had checked up the various records of

Gindl ays Bank, Sansad Marg Branch where A-4-was working and particularly
bet ween February 1991 to May 1991. He al so does not renenber if he had nade
any application/request for production of docunents to the said bank during
the said period and that he had conducted any search and seizure fromthe
said bank with regard to the docunents like attendance register, duty
roster or any other simlar docunent showi ng the presence of particul ar
officer at particular time. He agreed that he neither saw nor took into
possessi on any such record dated 25.2.1991, 13.3.1991, 18.3.1991, 24.4.1991
and 2.5.1991 with regard to the presence of A-4 in'the concerned bank on

t hese dates.

He further stated that it is wong to say that due to the five transactions
in question no pecuniary |oss has been caused to MJL. He stated that the

| oss was caused to the MJL due to lower rate of interest and that fact is
nentioned in the charge-sheet. In further cross-exam nation, the w tness
stated that during the course of investigation MJL never conpl ained of any
pecuniary loss to it. MJ also did not disclose if it had filed any case of
recovery agai nst ANZ Gindl ays Bank, Sansad Marg Branch, New Del hi, for any
| oss. During the course of investigation, he had not visited any other bank
except the Gindlays bank to ascertain the procedure of inter banking

cl earance. He had exami ned the transactions of high value inter banking
clearance prior to February 1991. These transactions pertained to the high
networ k customers of the bank. He had al so checked the high val ue
transactions of inter banking cl earance pertaining to high network
customers of the bank between February, 1991 to May, 1991

After May 1991 he had not exam ned such kind of transactions of the bank
He coul d not renenber as to how many transactions of the kind of nature
referred to above were exanmi ned by himprior to February, 1991

He agreed that he did not check up the record and the procedure of inter
banki ng cl earance of the cheques of high value of the high networth
custonmers of Bank of Anerica, Hong Kong and Shenghai Banki ng Corp.
Standard Chartered Bank or any other foreign bank. He denied that he had
del i berately not checked the said procedure with other banks as it would
have shown that the Gindlays Bank was al so adopting the same procedure as
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foll owed by other banks during the relevant period for inter banking

cl earances of high value cheques. He al so deni ed the suggestion that he had
del i berately not checked up with Gindlays bank with regard to the
attendance and posting etc. of A-4 with the obvious purpose that such
records woul d have falsified the case of the prosecution in relation to
A-4.

He al so deni ed the suggestion that on 31.8.1994 Mhan Khandel wal was under
trenmendous pressure due to rejection of his application by the Specia
Judge and the fact was in his know edge and that the accused had no ot her
choi ce except to toe the line of CBI and to becone an approvor -. He was
not aware of Mdhan Khandel wal being involved in five or six other cases of
scans at the relevant tine,

He al so stated that it was one of the significant factor in the

i nvestigation that toss had been caused & MJL During the course of
prelimnary enquiry he had col l.ected i nformati on which indicted pecuniary
loss to MJL Qut of the five transactions in gaestion, & the first one was &
borrowi ng by MJ whereas the remaining four were |l ending by ML, the |oss
was caused to MJL because MJL paid higher of interest in conparison to the
rate of interest paid by othor PSUs on borrowi ng. He does not renenber as
to what rate of interest was paid by MJIL but it is mentioned in the charge-
sheet He had seen the charge sheet, It does not carry any nention of other
PSUs. There is also no list showing the rate of bonowi ng by other PSUs.
admtted that the rate of interest in the market fluctuates fromday to day
and hour to hour, He investigated on the aspcct as to on what rate of

i nterest other PSUs borrowed on 23.11.1991. He had not reocorded the
statements of any person fromthose PSUs. But he collected the data show ng
the borrowi ng rat of interested. He had collected such data from GAIL,
Indian OL and ONGC etc, but it has not been nade part of the charge-sheet,
the reason being oversight. He silted that it was Wong to suggest that the
sai d data was deliberately suppressed because it would not indicate any
loss to MJL. At that tine, he did not~ consider it necessary to record the
statement of the concerned officials of the PSUs.

He could not renunber if the had recorded the statenent of any official of
MJL on the point of |loss. He does not recollect if MJL had other borrow ng
on that day and if so at what rate.He agreed that MJL had not | odged any
FIRwith regard to any of the five transactions in question

He had recorded the statement of R C. Bhargav and Natrajan during
investigation to ascertain if any other higher authority of MJL was al so
involved in the case. On the basis his conclusion wasthat A-1 and A-2 were
liable for their acts as nmentioned in the charge-sheet So far as M Bhargav
and M. Natrajan were concerned, they were found not involved directly,
they ware involved not crimnally but for approving the proposal put by A1
and A-2, The proposal put by Al and A-2 was a crimnal act M/, Bhargav and
M. Natrajan were not aware that the investnent in fact has been nmade with
A-5 through UCO Bank. M. Bhargav and M. Natrajan had bonafidely accepted
the proposal put up by Al and A-2. Al and A-2 were the person who were
responsi ble for investing the anbunt with the banks for the benefits of

MJL. The approval by M. Bhargav and M. Natrajan was with the application
of m nd.

Fol | owi ng Question was put to the w tness-

(Q) Do you now understand the distinction between ’advancing to’ and
"advanci ng through’ ?

(A) Yes, when the advance is nmade to a person directly it is ’advance to’
and when there is a nediator then it is 'advance through’

The witness further stated that simlarly there is a distinction between
"placing funds with' and ’placing funds through’. On seeing Ex.23, wherein
the placing of funds through UCO Bank is nmentioned, he stated that so far
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as this docunent is concerned the funds were placed t hrough UCO Bank and
not to UCO Bank. Similarly, in Ex.24 the word used is 'through’. In these
two docunents even after the use of the word ’through’, his conclusion was
that the placement of funds by MJL was with UCO Bank and not with a third
person. The witness further clarified that the placenent of funds was with
UCO Bank which offered the sale of units available with them and the
contents of the resolutions in Ex.23 and Ex. 24 should be read with the
Agenda Note and the letter of offer by UCO Bank. According to him after
the placenent of funds with UCO Bank, the Bank woul d not be acting
illegally if it places those very funds with a third party. He adnitted
that in Ex.24 MJL had adopted a resolution on the same day placing the
funds with Ms Can Bank Fi nancial Services for investnent in
bonds/ uni t s/ gover nnent securities. He denied that he and the I nvestigating
Agency have protected M. Bhargav and M. Natrajan. He could not renenber
if he had recommended the prosecution of M. Bhargav and M. Natrajan or
that the Investigating Agency rejected that reconmendati on for extraneous
reasons.

The decision to nane Anuj Kalia in the FIR was of M. Maheshwari and the

I nvestigating Agency and he had agreed. The decision to drop himfromthe
list of accused was his and that of investigating agency. After recording
statenment of M Khandel wal under Section 164 C.P.C. it was decided to drop
himfromthe list of accused. Till that time, he was an accused. It was the
deci sion of M. Miheshwari and the Investigating Agency not to cite M
Khandel wal as an accused at the tinme of FIR He does not know as to who was
the particular person in the hierarchy of CBI whose decision was not to
cite M Khandel wal as an accused in the FIR “As an 10 he was at the bottom
of the hierarchy i.e. SP and then his ' DIG Joint Director, Additiona
Director, Special Director and the Director. He had in fact not made any
concl usion as to whom shoul d be made the accused. He had only given his
findings of the prelimnary enquiry. During the course of prelimnary
enquiry, he had learnt that Anuj Kalia was the person who took the cheques
of these five transactions to and fro, the bank and delivered themin

Del hi. He had nmentioned the role of Anuj Kalia in the report submitted to
his SP. During the course of enquiry, he had also learnt the role of Mbhan
Khandel wal and that at all times Anuj Kalia was acting on his instructions.
He had nentioned the fact in his report that Anuj Kalia was worki ng under
Mohan Khandel wal .

In further cross-examination, he stated that A-3 was inplicated on account
of the overt acts done by himas nentioned in the charge-sheet. One of the
overt acts of A-3 was issuing irregularly the bank receipts. Al though the

i ssuance of bank recei pts was an usual and conmon practice being foll owed
by UCO Bank under instructions fromHead Ofice and on behal f of their
clients, A-3 issued Bank Receipts single handedly. He did not renenber if
A-3 was not in the branch of UCO Bank when the | ast two transactions took
pl ace or that between 15.4.1991 to 15.5.1991 he had been transferred to

H ngna branch in Maharashtra. He agreed that he had not inplicated the

of ficer who played the role of A-3 during last two transactions. He did not
remenber if the said officer was M. Shidey who perforned the role of A3
after his transfer. On seeing the bank receipts Ex;A-5 (17) to Ex.A-5 (29),
he stated that he had not seen the same during the course of investigation
of this case. Those docunents were not seized in this case.

He agreed to the suggestion that the statenment dated 15.6.1993 of Mbhan
Khandel wal was not a statenment connected with nmis case. He did not remenber
if the statenment dated 15.6.1993 cane to be recorded only because a day
earlier i.e. on 14.6.1993 Harshad Mehta happened to convene a press
conference in which he I eveled ne allegations of having paid Rs.One crore
to Narsinmha Rao, the then Prine Mnister and in which Mhan Khandel wal was
a vital witness. He did not know if the said statement dated 15.6.1993 had
been brought to the notice of M. Narasi mha Rao and his advisors.

PW6 Anuj Kalia stated that he was working as Managenent Trainee with Ms
Grownore Research and Assets Managenent Ltd. at New Del hi. Wiile working in
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the said conpany and in connection with the work of mat conpany, he cane
across a person by nane Harshad S. Mehta. It is stated that the said
conpany nanely Ms Grownore Research and Assets Managenent Ltd. was a
famly concern of A-5. During 1990 and 1991, A-5 used to visit the said
office at Delhi once in a few nonths or so. During the said period, A-5 was
stationed in Munbai. It is further say of this witness that he got hinself
apprai sed of the nature of the business of the said conpany which was to
conduct the research in Stock Market and to make investnents in stock

mar ket and sinilar services of broker.

The witness further stated that during his visits to Gindlays bank in
connection with the work of their conpany, he came across an officer by
nane R N. Popli, (A-4) working with the said branch of Gindlays Bank. and
that A-4 was attached to Remittances Departnment. Sonetines, he al so worked
i n other departnent.

The witness al so stated that in connection with the office work, he had
occasion to visit the office of MJL situated at Kasturba Gandhi Marg, New
Del hi on few occasions. On seeing the letter Ex.58 issued by the UCO Bank
on 23.1.1991 addressed to MJL, New Del hi, he stated that he had an occasi on
to handl e the said letter. The said letter was given to him by Mbhan
Khandelwal . At that tinme, he was al so given one nore letter by M.

Khandel wal (witness was shown Ex. A-5(1) being receipt dated 24.1.1991 on
the letter head of Harshad S. Mehta). Along with the said letter shown to
him M. Khandel wal gave himthis docunent also. He was instructed by M.
Khandel wal to go along with both these docunents to the office of MJL and
col l ect the envel ope containing units of UTlI fromthat office.

The witness stated that he had an occasion to collect bank pay order from
the office of MU while working in the said conpany. He did so under the

i nstructions of M. Mhan Khandelwal. He was instructed by M. Khandel wal
to go to the office of ML and neet either A-l' or 2 and collect the
banker’s cheque and then deposit the sane into the account of Harshad S.
Mehta with Gindlays bank, Sansad Marg Branch. He was not apprai sed and he
was al so not aware in respect of what transaction the said paynment was made
for as he was sinply told to collect the cheque.

On seeing the pay-in-slip dated 25.2.1991 [ X-18 (EX.100)] of ANZ Gri ndl ays
bank, the witness stated that the sane is pay inslip'on the printed fornmat
of ANZ Grindlays Bank. The sanme is witten in-his handwiting and he
identified the same. The initials therein appear to be of A-4 but he was
not sure about the sanme. He filled in the said pay-in-slip for depositing
the bankers’ cheque issued by Canara Bank, Parliament Street Branch as per
i nstructions of M. Khandelwal. The said pay-in-slip is the detached part
fromits counter foil which remains in the book. The rubber stanp of the
Grindl ays Bank dated 25.2.1991 appearing therein was put by the said bank
when the cheque was deposited. Such rubber stanp was al so put by the said
bank on the counter foil of the said pay-in-slip.

On seeing Ex.26-MJL's instruction |letter dated 25.2.1991-the witness stated
that it is the letter on the strength of which he collected the pay order
Ex. 28. The sane bears his signature at two places marked as Ex.27(1) and
27(2) in the said letter. Handwitten portion thereon reading as "M. Sai
Swar oop Pl ease deliver the cheque to M. Anuj Kalia" is the handwiting of
A-2 and he identified the same being famliar therewith. He identified the
signature thereon marked as Ex. 26 (2) as that of A-2 Anbuj Jain.

Further, on seeing Ex.101-covering letter dated 25.2.1991 on letter head of
Harshad S. Mehta addressed to the Manager, Gindlays Bank, New Del hi-the
witness stated that the hand witten part of the said letter was witten by
himin his own handwiting and he identified the same. The same has been
signed by M. Mhan Khandel wal under the caption of authorized signatory
and he identified the same being familiar therewith. He wote the said
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| etter under the instructions of M. Mbhan Khandelwal. The said letter was
witten for depositing the bankers’ cheque of Canara Bank nentioned therein
into the account of A-S as such letters used to be witten for depositing
bankers cheques into the said account.

On seeing Ex. 102-detached part of pay-in-slip of Gindlays bank dated
13.3.1991-the witness stated that the same was in his handwiting and he
prepared the sane for depositing bankers’ cheque of Canara Bank, Parlianment
Street Branch, as per its nunber and anobunt nentioned therein into the
account of A-5.

On seeing Ex.76, the witness stated that he wote the said |etter under

i nstruction of Mhan Khandel wal. He handed over the letter Ex.76 along wth
pay-in-slip Ex. 102 and Ex.30 to A-4 in Gindlays Bank. He handed over the
instruction letter and pay order to A-4 because A-4 was handling the said
work and he was al so-instructed by M. Khandelwal to do so

On seeing Ex.32, 78 and 103 bei ng Canara Bank’s pay order dated 18.3.1991
favouring G&indl ays Bank, Pay-in-slip dated 18.3.1991 and instruction
letter dated 18.3.1991, the witness stated mat the said docunents co-relate
to each other and he handed over the sanme to A-4 as he was the concerned

of ficer handling the said work and he was al so instructed by M. Khandel wa
to do so. It is his further say that X-18 pay-in-slip dated 24.4.1991 of
ANZ Grindlays Bank was filled in by himand it relates to the deposit of
bankers’ cheque of 'Canara Bank, Sansad Marg Branch of the nunber and anount
nentioned therein into the account of A-5. He deposited the said cheque by
the said slip under the instruction of M. Khandel wal .

On seeing Ex.26, which is an instruction letter dated 25.2.1991 of ML to
Canara Bank, Parliament Street Branch, the witness stated that he read the
nane of M. Sai Swaroop in the said letter in a portion which has been
marked as Ex.26(3). M. Sai Swaroop was the Manager of Canara Bank attached
to Parliament Street Branch at that time. He had occasions to neet the said
officer fewtinmes. He further stated that for collecting the letter Ex. 26,
he had visited MJLL's office but, to the best of his know edge, he did not
deliver 35 lacs units of UTlI to MJL -when he collected the said letter. He
could not recollect as to whether in fact he delivered 35 lacs units of UTI
into the office of MJL on 25.2.1991

In the cross-exam nation, the witness stated that he was questioned by the
CBlI Oficers in Scamrel ated cases. He does not recollect exactly but
somewhere in july or August, 1992 he first tinme canme to be questioned. He
had received a process at that time fromthe CBI Oficer. He does not
renmenber the nane of the officer who questioned him He denied the
suggestion that in the CBI Ofice he was told toinplicate A-4 in this case
and that he would not be inplicated in this case.

To the question that-during February and May, 1991 A-4 was not working in
Rem ttance Departnment in Gindlays Bank in its branch at Sansad Marg, - he
replied that he was not know ng about his departnment but he knew where he
used to sit in the said branch

CW M. Vishnu Deo Maheshwari, SP CBlI stated that during the years 1991
1992 and 1993 he was supervising investigation of cases relating to anti
corruption offences. In the year 1992-93 M. Anbd Kanth, the then D G was
his superior. M. B.C Bhatnagar, the then Dy. S.P. was anobngst the
subordi nate officers working under himduring the said .period. He was
asked to explain about his precise role in the process of

supervi sion/investigation of the MIL's case. He stated that he discussed
the evidence collected by M. Bhatnagar who was the |.QO of the case as
also with senior officials; exam nation or interrogation of w tnesses and
to assess the documents collected as abo the statements of w tnesses and to
discuss with 1.0 as well as senior officers. Besides supervision of the

i nvestigation of the case, the then DIG M. Anpd Kanth ordered to examni ne
one M. Mhan Khandelwal with the assitance of 10 about the MIJL's security
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transactions as well as cash withdrawal s during 1991-92 fromthe accounts
of A-5. Accordingly, he recorded the statenent of M. Khandel wal on
15.6.1993 in presence of 10 at Delhi. He stated that FIR was registered on
15th April, 1993. It is his say that to ascertain whether any departnental
irregularity was commtted or any crimnal offences were committed, the CB
instituted the prelimnary enquiry. He admtted that mere is no statutory
provi sion which permts or allows the investigating agency like CBI to
institute and conduct prelimnary enquiry as has been done in this case
prior to the registration of crine. He did not know why the said statenent
dated 15.6.1993 of M. Khandelwal was not furnished and or included al ong
wi th the papers acconpanyi ng the charge sheet submitted before the Court.
He did not instruct the investigating officer of this case not to include
the said statement along with the charge sheet. So | ong as he handl ed the
case, the said statenent dated 15.6.1993 formed part of the record of ms
case. He further stated that the source information did not disclose

comm ssion of any offence. It was not clear -whether any crimninal act was
conmitted or any irregularity was conmtted. He did not remenber any ot her
rol e of M. Khandel wal- that was di scovered during the said period but the
fact that 'he was the constituted Attorney was di scovered. He further did
not renmenber as to why M. Khandel wal was not nanmed as accused in the FIR
The attention of the witness was drawn to the parts of the statement of M.
Khandel wal recorded on 15.6.1993 by him which are as under: -

(i) For withdrawal of 25 1acs the self cheque signed by himwas given to
Shri Anuj Kalia who brought the cash to the office and delivered to him
when Shri Harshad S. Mehta was al so present in the office

(ii) The VIP suit case containing the said cash brought by Shri Anuj Kalia
was handed over to Shri Harshad S. Mehta who took it in the Honda Car of
Shri Sunil Mttal and took away the nmoney to sone place not known to him

(iii) Visited at ANZ Grindlays Bank al ong with Shri. Anuj Kali a.

(iv) The cheque was encashed and cash was brought to the office but the
sui tcase containing cash remained in the office NE 118.

(v) At about 3-4 p.m Shri Harshad S. Mehta cane to office in the car of
Shri Sunil Mttal and the suitcase containing cash'lying in NE 118 car was
shifted to the car of Shri Sunil Mttal.

(vi) He, Sunil Mttal and Harshad S. Mehta went to residence of Shr
Sitaram Kesari, party Treasurer

(vii) There he renmained along with themin the front room

(viii)Later Shri Harshad S. Mehta and Sunil Mttal went inside the
connected room and the suitcase containing the cash was picked up by
somebody from the Bungal ow (Resi dence of Shri Sitaram Kesari) and taken
i nsi de that room

(ix) Wiile returning fromthat room Shri Kesari asked Harshad S. Mehtato
wite amount towards donation to Congress Party funds;

(x) Harshad S.Mehta initialed in the note book produced by Shri Kesari.

(xi) Then all three of themreturned to office fromwhere he remmined in
the office and Shri Harshad S. Mehta along with Sunil Mttal proceeded to
Hot el ;

(xii) Simlar heavy cash wi thdrawal was al so done on 4.5.1992 when Rs. 20
| acs were withdrawn fromthe same bank.’

The wi tness was questioned-whet her the said evidence of M. Khandel wal
denying the recording of his said statenent was true? The witness replied
"No’. He had recorded the said statenents. He said that M. Khandelwal in
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his said statenent recorded by himon 15.6.1993 had nade the statenent as
above at SI. Nos.(i) to (xii).

On the basis of the aforesaid statenent, question was asked to the wi tness
that -whether he realised that the said statenment disclosed the nateria
requiring or warranting separate and i ndependent enquiry in certain aspects
whi ch were not covered or directly related to the evidence of the case

whi ch he has registered as per the FIR? To this question, he replied that
he did realise so and thereafter DIG M. Anbd Kanth conducted sonme enquiry
with M. Sitaram Kesari who reveal ed that he did not recollect about the
donation to the party.

DW5(8) Atul Manubhai Parekh stated that he is dealing with Pharnmaceuticals
and chenical s since about |last two years. Prior thereto, he was in the

enpl oyment of A-S fromJune 1990 till June 1992. He was Asstt. Vice

Presi dent and | ooking after settl enent of noney market transactions of A-5.
He used to sit at Nariman Point- O fice, Bonbay of A-S. He then stated that
deal s in noney market transaction in security transactions used to take

pl ace during the day for and on behalf of A-S. H's duty was to confirm
about the delivery of the securities both delivery on behalf of A-S as al so
recei pt on behal f of other parties.

Regardi ng the procedure of settlenent of the deals and about his role, the
wi tness stated that ‘after feeding the computer, the contract notes and
delivery orders were generated fromthe conputer and handed over to him On
recei pt thereof, he used to depute the delivery boys to the concerned banks
for the purpose of collecting or receiving the deliveries of the
securities. After collecting the securities, the sane used to be sent to
UCO Bank, Hamam Street Branch, Bonbay. The delivery boys would deliver the
securities and men collect the bankers cheques from UCO Bank and deliver
again the said bankers cheques to the banks fromwhere they had earlier
collected the securities in question

UCO bank, Hamam Street Branch, Bonmbay was giving routing facility for noney
mar ket transactions to various brokers which included his naster A-5.

He used to do daily reconciliation with UCO Bank, Hamam Street Branch
Bonbay in respect of the security position in the account of “A-S on

tel ephone. After confirm ng the position of the bal ance of the securities
in aformof BRs held by UCO Bank in the account of ‘A-5, he would pass on
the sane to the dealers of A-5. Wthout holding the securities by way of
BRs, UCO Bank woul d not issue BRs for and on behalf of A-5.

Apart from BRs the securities in the physical formof A5 wuld also lie
wi th UCO Bank, Hamam Street Branch, Bonbay. Whatever securities received
ei ther by BRs, SG.s or physical for and on behalf of A-S, the same used to
remain with UCO Bank, Hamam Street Branch, Bombay. There used to be
general |y surplus bal ance of securities in the account of A-S with UCO
bank, Hamam Street Branch, Bonbay.

He agreed to the suggestion that UCO Bank, Hamam Street Branch, Bonbay
issued its BRin respect of 70 lacs units of UTI on 13.3.1991 in respect of
the second transaction favouring MJ. He was in Bonbay when A-5 was
arrested. He was also arrested by CBI in RC Case No.8(A)/92. He was aware
that A-5 was kept in the CBlI custody for well over 90 days. He was not
knowi ng whether A-5 was under CBI custodial interrogation

ALLECGED CONSPI RACY

In this case, conspiracy is the basis for convicting the accused. Specia
Court has mainly relied upon the evidence of PW3 for hol ding that
prosecution has established conspiracy on the basis of so-called neeting
between A-1, A-2, A-5 and PW23 Mhan Khandelwal in the nonth of April/ My,
1989. For conspiracy, it is the prosecution version that Al to A5 entered
into a crimnal conspiracy to siphon-off the funds of MJL in favour of A-5
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and afore-quoted five transactions took place, even though there was a
specific bar of granting | oan by MJL to individuals.

M. Mahesh Jet hnmal ani who appeared as am cus curiae for A-3, submitted that
the conspiracy charge is not tenable for the foll owi ng reasons: -

(a) It is absurd to suggest that the conspiracy took place in 1989 and
the first overt act in pursuance of that conspiracy took place in March
1991. The |ink between the conspiracy of 1989 and the first overt act of
March, 1991 is further broken by the fact that 13 other transactions took
place in the year 1990 between A-5 and MJL. Al these transacti ons have
been brought out in cross-exam nation of PW3 and the rel evant docunents
have been proved by the defence through their defence witnesses.

(b) There can not be a conspiracy to siphon-off surplus funds when the
overt acts show that nothing of that kind happened even once; nobnies were
lent on security and repaid with interest on the due date.

(c) There was effort nade to prove this absurd conspiracy based on the
sol e evidence of the approver PW23. Now in this very case it has been held
by the previ ous Bench that the pardon granted to the approver by the

Magi strate was invalid. Were the pardon granted is wi thout jurisdiction
the use of the evidence may not affect the validity of the entire
proceedi ngs by reason of the curative provisions of Cr.P.C. but certainly
the evidence becones inadmssible. It is significant that the Solicitor
CGeneral during his long argunents never once relied upon the evidence of

t he approver.

(d) The veracity of PW3 has been destroyed in cross-examnation. He
deni ed his taped conversation and feigned i gnorance of one police
statenent. He suppressed truth fromthe JPC. Even.if the evidence of PW23
is taken at its face value, it does not disclose any conspiracy viz. an
agreement to conmit an illegal act

(e) It is well-settled that an approver is not worthy of credit and his
evi dence nust be corroborated in all material particulars through

i ndependent evi dence. The conviction cannot be based on sol e evidence of an
approver. It is submitted that in the instant case 'there is no
corroboration of the so-called conspiracy through any i ndependent evi dence;
in fact the evidence of approver hinself does not disclose any conspiracy
as alleged in the charge.

Learned senior counsel M. Jethnalani also referred to a note recorded by
13 Members of JPC, wherein it is stated as under -

. The CBl's treatnment of Shri Mhan Khandel wal, first as a

"source’ and thereafter as an accused is nystifying, to say the | east No
sati sfactory explanation about this was ever forthcomng' .

It is submtted that fromthe aforesaid note inference is obvious - the
regi stering of prelimnary enquiry in this case and other cases was an
attenpt to threaten PW23 for not disclosing to the public what he had
informed to Shri Sharma, DI G Special Investigation Wng privately. The
regi stering of the cases had the desired effect-PW3 did not reveal his
know edge to anybody because ne agency to whom he had revealed it from
June, 1992 onwards, had chosen not to use the information but to

i nvestigate cases in which he could be roped in. Obviously, the filing of
cases against PW3 intimdated himsufficiently not to divul ge the
informati on he was aware of. He submitted that this is crystal clear from
the evidence of CWM M. V.D. Maheshwari wherein he has stated that M.
Khandel wal in his statenent dated 15.6.1993 di sclosed that after

wi t hdrawi ng | arge anount fromthe bank, A-5 along with Sunil Mttal went at
the residence of M. Sitaram Kesari, Congress Party Treasurer and handed
over the said anpbunt to him To suppress this, M. Khandelwal was made
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approver.

The | earned counsel for all the accused contended that prosecution story of
conspiracy between Al to A5 is absurd, subsequently devel oped and cooked
up. It is contended mat one of the purposes for devel oping the story of
conspi racy hatched in the year 1989 might be for seeing that the offences
are tried by the Special Court. It is contended that under Section 3(2),
the of fence which took place between first day of April, 1991 and on or
before 6th June, 1992 could only be tried by the Special Court. The
transactions of giving loan by A-5 on 24.1.1991 to MJL and borrowi ng by A-5
on 13.3.1991 which was repaid on 25.3.1991 and third transaction for which
amount was received on 18.3.1991 and repaid on 22.3.1991, would not be
covered by sub-section (2) of Section 3 of the SCAM Act. Hence, it is
submitted that the allegation of conspiracy between the accused since 1989,
apart frombeing unreliable, is cooked up

For appreciating the contention, we would refer to the FIR which was | odged
on 15.4:1993. Inthe FIR (in para 3) it has been mentioned that-

'S/ sShri Prambd Kumar and Anbhuj Jain entered into a crimnal conspiracy
during the period from January, 1991 °to May, 1991 at Del hi and Bonbay with
V. N. Deovasthali an officer of UCO Bank, Hamam Street Branch, Bonbay, R N
Popli of ANZ Grindl ays Bank, Del hi and Shri Harshad S. Mehta, a broker, his
enpl oyee Anuj Kalia and certain other unknown persons with the object to

m sappropriate the /said surplus funds of MJ and to provide pecuniary
advantage to Shri Harshad S. Mehta out of the funds to be invested by MIL
by abusing their official position as public servants.’

Simlar allegations were nade inthe charge-sheet, which was filed on
15.12. 1994 which reads as under:-.

"The investigation has further reveal ed that Pranod Kumar (A-1) and Anbhuj
Jain (A-2) entered into a crimnal conspiracy and were menber of the same
during the period from January, 91 to May, 91 at Del hi. and Bormbay with V. N
Deosthali (A-3), then Asstt. Manager UCO Bank, Hamam Street Branch, Bonbay,
R N. Popli (A-4) of ANZ Gindlays Bank, New Del hi, Harshad S. Mehta (A-5) a
br oker and Mohan Khandel wal an attorney of Harshad S. Mehta, with the
object to msappropriate the surplus funds of MJL and to provi de pecuniary
advantage to Harshad S. Mehta (A-5) by abusing their official position as
public servants.’

In respect of the aforesaid prosecution story that accused entered into
crimnal conspiracy during the period-January, 1991 to May, 1991 - the
prosecution has not |ed any evidence and it appears that it has given up
the said version.

On the contrary, prosecution |led evidence to the effect that there was
conspiracy either in April or My, 1989 between Al, A2 and A5 and for that
purpose it relied upon the evidence of approver PW3 Mhan D. Khandel wal ,
who was associated with A-5 for the purpose of carrying out research in
share market and companies in Del hi sonewhere in the nonth of Februaryor
March, 1989. During his visit to Delhi in April/Muy, 1989, A-5 made
reference to MJL and told that MJL had surplus investable funds as a PSU
and they were very active in nmoney market. It is the say of PW3 that A-5
desired that he should fix an appointnment with A-l who was the concerned
functionary in the investnent of the funds by MJL. Therefore, a neeting was
fixed in the nonth of April/Muy, 1999 which took place in the office of MJL
in Delhi. In the said neeting, A-5 A-l and A-2 were present. In the
nmeeting, A-5 stated that he wanted to deal with MJL and that he was havi ng
| ot of contacts with the banks in Bonbay and could offer to MIJL excellent
deals in the noney market. Relevant talk which transpired in the said
neeting is as under. -

"Ans. 34. The accused no.l at that tinme stated that the MJL could not dea
or involve the brokers. M. Harshad S. Mehta stated that the deals woul d be




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 44 of

108

bet ween MJL and banks, structured and suggested by himi.e. M. Harshad S
Mehta. M. Mehta woul d not appear in the books of accounts of MJL and nat
i s what he stated.

Ans. 35. M. Harshad S. Mehta stated that he would stand to gain by way of
conmi ssi on and/ or brokerage fromthe banks. He al so stated that MJL woul d
benefit by getting better deals.

Ans. 36. The accused no. 1 stated that he would | ook into any good
proposals if M. Harshad Mehta did not cone into picture.’

Fromthe aforesaid evidence, it is absolutely clear that there was no
conspiracy to indulge inany illegal activity. As per the evidence of this
wi tness, Al stated that he would | ook into any good proposals if A5 did
not come into picture. This statement would not nmean that A-|l agreed for
comm tting any illegal act or offence. There is no evidence that A-5
suggested for commi'ssion of any.illegal act.

In further cross-exam nation, this witness has adnmtted that he was not
sure when A-5 visited New Delhi, but he visited New Del hi once in April or
May, 1989 and the neeting took place in the office of ML at New Del hi. The
attention of the witness was also drawn to the hand witten entry in the
visitors’' register of the ONGC, New Del hi for the period 25.2.1989 til
4.11.1989, which reveals that A-5 was present in Delhi on 10.4.1989 and
even assum ng that '/A-5 stayed there for one week, as stated by the witness,
his stay would be up to 17.4.1989.

On the basis of the aforesaid evidence, it has al so been rightly contended
that the story developed by the prosecution that A-2 was present during the
said neeting is, on the face of it, absurd. For this purpose, it has been
poi nted out that by an office order dated 4.4.1989 Ex. Al and Ex. A2 (5), A-2
was appoi nted and thereafter he joined the MJ on 19.4.1989 as Junior

O ficer on probation. He was sent for refresher course from1lst May. In
this set of circunstances, it would be difficult to believe that a raw
junior officer who was on probation would take part in alleged neeting and
be a party to conspiracy of dealingin MJL funds illegally or irregularly.

Further, PW23 has devel oped a story after his arrest on 10.8.1994 that A-2
was present in the neeting. PW3 has admitted in-cross-exani nation that he
was first summoned by CBI in June, 1993 for interrogati on on'two occasi ons,
i.e. on 1.6.1993 and 15.6.1993. In further cross-exan nation, he admtted
that neither he could recollect the exact date and time of the neeting

whi ch took place in the prem ses of MJ nor renenber the nmonth of the
neeting. The witness has also stated that if in the statenent recorded by
the CBI, he has not nentioned about the presence of A-2 in the said
neeting, then it may be, he has not stated about the same. The public
prosecutor adnmitted that it was an omi ssion in the statement recorded by
the CBI with regard to the presence of A-2. Fromthe aforesaid adm ssion in
the cross-exam nation, it is apparent that A-2 was not present during the
neeting and that the prosecution story with regard to the all eged neeting
appears to be doubtful. In any case, approver PW3.does not assign any role
to A2 in the said neeting

It is also to be noted that the all eged neeting took place in an open hal
where ot her enployees of MIJL were sitting in close proximty of ‘Al and A-2
and one of the enpl oyees was PW4 Raj an Rangopal who joi ned the Corporate
Fi nance Cell of MJL sonetine in the year 1986 as deposed by him He stated
that he used to work directly under A-1 and that he hinself, A-l, A2 and
Jagdi sh Kumar used to sit in a common hall; Al had his table with chairs
meant for visitors and by the side of it and in front of him there was a
conmon table where A-2 used to sit; he (PW) used to sit opposite to A-2;
to the side of A-2, M. Jagdish Kumar used to sit and one M. Shrinivasan
used to sit next to him Thereafter, he states that while working with

Cor porate Finance Cell of MJ, he had not heard the nane of Harshad Mehta
and that he had never seen the said M. Mhan Khandelwal. Simlarly, PW8
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Jagdi sh Kumar who was working in the Corporate Finance Departnent of MIL
from1981 to 3.5.1991 has not at all deposed about the alleged neeting. The
ot her enpl oyee who was al so working in the said roomis not exam ned by the
prosecution, therefore, it is submtted that PW3 has uttered a bl atant

f al sehood when he deposed before the court that alleged nmeeting took place
inthe premses of MIL in the nmonth of April or My, 1989. If such neeting
had taken place as alleged by PW23 it would have been noticed by PW Rajan
Rangopal , PW8 Jagdi sh Kumar and ot her enpl oyees.

Fromthe aforesaid discussion, it is apparent that approvers’ statenent for
est abl i shing conspiracy does not inspire any confidence.

Further, the evidence |led by the prosecution itself destroys the so-called
conspiracy hatched in April/May 1989 because the reply of Al as stated by
PW23 in the neeting was linmted to the extent that MJ could not deal with
or involve the brokers and that he would | ook into any good proposals if A5
does not come intothe picture..Fromthis statement, no inference can be
drawn that there was any conspiracy to m sappropriate MJL funds or conmt
fraud or to commit any illegal act Further, for the prosecution version
that Al and A2 entered into a crimnal conspiracy with other accused

bet ween January 1991 to May 1991 as stated in the FIR (which was recorded
after prelimnary inquiry) and in the charge-sheet (virtually filed after
nore than two years of the prelimnary inquiry), no attenpt is made to
prove the same. Subsequently devel oped prosecution version that conspiracy
was hatched in April/May, 1989 on the basis of approver’s evidence appears
to be unreliable and basel ess.

Next question would be (even though not argued) - Can we draw an inference
fromthe transactions in question that there was any such conspiracy from
January, 1991 to May, 1991 between accused?

There is no circunstance on record for establishing any conspiracy between
A-1 and A-3 who was Assistant Manager of UCO Bank. There is nothing on
record to show that A-1 or A-2 had any talk with A-3 or A-4 with regard to
the all eged conspiracy and that they were party to it.

However, let us consider that five transactions nentioned above took place
and as MJL could not |Iend noney to A-5 directly, the transactions took

pl ace under the nanme of and through UCO Bank and-in four transactions UCO
Bank in turn gave the said anbunt to A-5. It is pointed out that as there
was conspiracy, Al and/or A-2 gave Account Payee cheques issued by Canara
Bank on behal f of MJL payable to Gindlays Bank to Anuj Kalia
representative of A-5. Gindlays Bank deposited the said amount in the
account of A-5 at Del hi and thereafter transferred the same to the account
of A-5 at Bonbay. Subsequently on the sanme day, it was transferred to UCO
Bank and UCO Bank gave cheque to A-5.

Fromthe nature of aforesaid transactions, whether conspiracy can be
inferred? It is true that apparently transactions are not sinple. It casts
serious doubt with regard to functioning of Banks and MJL. But as agai nst
this, the evidence which is brought on record by the prosecution
establishes that these were routing/switch transactions. PW4 Assi stant
Chief Oficer, UCO Bank has stated that in case of security transactions on
behal f of the client, they credit the sale proceeds receipt into the
account of the client. PW7 Karkhanis has specifically stated that Hamam
Street branch on each day used to have 30-40 such transactions and such
transactions were to be conpleted within the banking hours. DWMA3(2) M.
Ramat han, who was the Divisional Manager of UCO Bank at Bombay O fice has
produced on record the letter dated 08.1.1991 Ex.231 witten by him

i ndi cating resunption of switch transactions and that letter was witten
after discussing the subject with various authorities including brokers,
Zonal Manager and al so with General Manager and Dy. General Manager of UCO
Bank.

it appears that such irregular and unjustified banking practice had
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devel oped. But in view of the evidence for such routing/swtch transaction
devel oped by the banks/brokers, it cannot be inferred that there was any
conspi racy between A, A2 and A3 or A4 and A5. As stated above, this
irregular practice is also discussed by JPC. The JPC had arrived at the
conclusion that scrutiny of securities transactions in a nunber of banks
reveal ed that some banks were even handi ng over account payee cheques drawn
in favour of other banks to the brokers who got themcredited to their
account ostensibly to assist the latter in transferring the funds quickly
to neet their obligations. This was done as per infornal understandi ng and
in the name of market practice. The payee bank used to credit the proceeds
to the accounts of the broker constituents who brought the cheque to it for
col l ection. The JPC al so observed that routing of transactions of many
brokers including A-5 had been carried out by banks. The banks were | endi ng
their nanes to the transactions of these brokers and exposed thenselves to
great risk by irregularly issuing their own BRs. Therefore, if this
conmercial practice was rightly or wongly devel oped in various banks or
the PSUs, it cannot be inferred that there was any conspiracy between the
banks and PSUs or that there was conspiracy between A-l, A-2, A-3, A-4 and
A-5.

Further, in the present case, there is no evidence on record that BRs were
i ssued by the UCO Bank without bei ng backed by the security nanely UTI
Units.

In this set of circunstances, it would be difficult to hold mat prosecution
has proved the charge of crimnal conspiracy under Section 120-B of |IPC
agai nst the accused.

I would also state that it is not properly understood by the prosecuting
agency that by introducing or adding a new story in a crimnal prosecution
in nmost of the cases, it adversely affects or destroys the prosecution
case. Not only it creates doubts with regard to that part of the
prosecution version but on occasi ons casts doubt about the notive. Result

i s-under our crimnal jurisprudence, benefit of doubt may go to the
accused.

Once we arrive at the conclusion that the prosecution has failed to prove
the crimnal conspiracy, the conviction of the accused under-Section 120-B
of IPC requires to be set aside.

JURI SDI CTI ON OF THE SPECI AL COURT UNDER THE SCAM ACT.

At the outset, it is to be stated that accused were tried under the SCAM
Act which was preceded by an Ordi nance pronul gated on 6th June, 1992. In
the year 1992, it was noticed that there was a scaminthe stock exchange
as there was sudden rise or fall of prices in the stock market ‘and | arge
nunber of persons who were trading in stock exchange were | osing their
noney. Sone of them were experienced ganblers at the stock exchange and
nost of themwere |aynen. As per the Statement of bjects and Reasons of
the Act, large scale irregularities and mal practi ces were noticed by the
Reserve Bank of India (RBlI) in relation to transactions in both the
CGovernment and outer securities indulged in by sone brokers in collusion
with the banks and financial institutions. The irregularities and mal -
practices noticed by the RBI were with regard to diversion of funds from
banks and financial institutions to individual accounts of certain brokers.
Hence, the SCAM Act was enacted which provides for establishnment of a
Special Court for the trial of offences relating to transactions in
securities and for matters connected therewith or incidental thereto. The
object of the Act is to deal with situation mentioned above and in
particul ar to ensure speedy recovery of huge ampunt involved, to punish the
guilty and restore confidence in and nmaintain the basic integrity and
credibility of the banks and financial institutions. Under Section 5 of the
SCAM Act, Special Court is to be established and one or nore sitting Judges
of the H gh Court would have jurisdiction in respect of any offence
referred to in sub-section (2) of Section 3 of the SCAM Act. Section 3(2)




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 47 of

108

reads thus: -

"3. Appointrment and functions of Custodian.-

(1) ..

(2) The Custodi an may, on being satisfied on information received that
any person has been involved in any offence relating to transactions in
securities after the 1st day of April, 1991 and on and before 6th June,
1992, notify the nane of such person in the Oficial Gazette.

Hence, under the Act, jurisdiction of the Special Court is limted for

of fences relating to transactions in securities after the 1st April, 1991
and on or before 6.6.1992 and the Court is required to follow the procedure
prescri bed by the Code of Crimnal Procedure for the trial of warrant cases
before a Magi strate. Sections 6 and 7 inter alia provide that the Specia
Court woul d have exclusive jurisdiction to take cogni zance of or to try
such cases as are instituted before it or transferred to it as provided.

Further, it-is to be clearly understood that the Act does not create any
new of f ence nor brings about any change in the procedure or rai ses any
presunption pertaining to an offence puni shabl e under the IPC or P.C Act,
which is to be tried under the Act. Therefore, the of fences pertaining to
m sappropriation, crimnal breach of trust or fraud and forgery are
required to be established by the prosecution on the touchstone of

i ngredients laid down under the rel evant provisions of Indian Penal Code
and by follow ng the Evidence Act. Hence, for conviction under Section 403
and/ or Section 405 |PC the prosecution is required to establish the

i ngredi ents of said sections beyond reasonabl e doubt. Therefore, as the
prosecution has failed to establish the conspiracy, the jurisdiction of the
Special Court would be Iimted only for the transactions which took place
after 1st April, 1991. In the present case, only two transactions, i.e.
dated 24.4.1991 and 2.5.1991 woul d be covered.

CASE AGAI NST A-1 AND A-2

In this case, as the prosecution has failed to establish crimna
conspiracy, we are required to consider the prosecuti on case agai nst each
accused for the acts conmitted by themand to find out whether they have
conmitted any of fences.

The case of the prosecution against A-l and A-2 is as follows:-

(a) A-1 and A-2 misappropriated the property in violation of the |aw as
well as their duty (express and inplied) by making it available for use of
A-5. This is on account of the fact that they were authorised to invest the
nmoney in defined securities in a transaction wth Public Sector
Undert aki ngs only. They, however, know ngly entered into a series of
transactions, which had the result of nmmking the funds of MJL available to
AS.

(b) A-1 and A-2 were also adnittedly public servants during the nateria
time. They abused their position and thereby conferred a pecuniary

advant age upon A-5 and in any event while holding office as a public
servant obtai ned a pecuniary advantage for A-5 against public interest.
Thus, they were charged with an offence u/s 13(1 )(c) of the PC Act.

It is also pointed out that the evidence given by die prosecution wtnesses
of the MJL inter alia establishes the foll ow ng-

(a) A-1 was the Deputy Manager and A-2 was senior executive worKking
closely with him

(b) That MJL had taken a decision to invest its funds with PSUs. In fact
it was clarified that investnent would only be in PSU bonds.
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(c) A-1 used to place the proposals before the Board and obtain
approvals for the investnments in question

(d) MJL did not engage services of brokers for its transactions.

(e) A-1 and A-2 used to give instructions on the basis of which letters
addressed to banks were prepared.

(f) The Banker’'s cheques were handed over on the instructions of A1 or
A-2 to Anuj Kalia - an enpl oyee of A-5.

(9) The vouchers prepared in MIL clearly suggest that transaction was
bet ween MJL and UCO Bank. This has al so been stated by PW in his cross-
exam nation. In the circunstances, it is submtted that it is very clear
that the transaction, which was authorised, was a transaction in securities
directly with UCO Bank.

(h) The fact that the pay order was being given to Gindlays Bank in a
transacti'on w th UCO Bank was brought to the notice of A-1 by PW to which
A-1"s reply was that it was the problem of UCO Bank.

(i) The contention that A-l-was instructed by UCO bank to issue the pay
order in favour of &indlays Bank is unacceptable for the sinple reason
that in the fourth/andthe fifth transacti on pay order continued to be
i ssued to Grindlays Bank without any direction from UCO bank.

(j) I'n any event, there was no authorisation to purchase any securities
fromany brokers. There was no nmention of the nonies being given on loan to
any broker. It bears enphasis that surplus funds were many tines invested
in securities in buy back transaction, in that the arrangenent would be to
purchase a security and then resell it withina stipulated tinme after the
identified period at a price which would include the cost of purchase plus
the stinulated interest. This transaction was considered as placenent of
funds with PSUs. The wi tnesses have clearly stated that the only

aut horisation for placenent of surplus funds was PSUs and not private
person.

CHARGES AGAI NST A-2

(a) He was present in the neeting held in April/ My, 1989.

(b) He signed letter dated 25.2.1991 for issuing a pay order in the nane
of ANZ Grindlays bank and also wote in his own handwiting to Canara Bank
that the pay order mght be handed over to one M. Anuj Kalia (PW6)

[ Ex. 26-first transaction).

(c) He signed letter dated 18.3.1991 for issuing pay order in the nane
of ANZ Grindl ays Bank (Ex.31-third transaction)

(d) He signed letter dated 24.4.1991 for issuing-a pay order in the</nane
of ANZ Grindlays bank (Ex.33-4th transaction).

(e) He di scharged a bank receipt after the noney was received by MJL on
26.4.1991 (Ex.41 4th transaction).

The | earned seni or counsel M, Jain appearing on behalf of A-2 subnmtted
thus: -

For Charge (a)-
The prosecution has mserably failed to establish conspiracy sought to be

proved by exam ning PW3 M. Khandelwal. This subm ssion requires to be
accepted as di scussed above.
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For Charge (b)-

A2 signed the letter dated 25.2.1991 (Ex.26) in routine manner and the sane
was put up by PWI under the instructions of Al, who confirns the same in
hi s statenent under Section 313 CrPC

For Charge (c)-

The letter dated 18.3.1991 was witten by PWB after the decision with
regard to investnment had been taken by the sub-Conmittee and conveyed to A-
. In his statenent under Section 313 Cr.P.C., Al admitted that MJL got

i ssued banker’s cheque dated 18.3.1991 favouring ANZ Gri ndl ays Bank as per
witten instructions of UCO Bank. A2 signed the said |etter being

aut horised signatory. PW' in his entire deposition has nowhere nentioned
that the letter was witten under instructions of A2. The said document can
not be said to have been signed by A2 with any crimnal intent and as such
this circunmstance cannot be used against A2 for inplicating himin the

of fences al | eged:

For Charge (d)-

Letter dated 24.4.1991 was also witten by PW after the decision for

i nvest ment had been taken by sub-Comm ttee and conveyed to Al and Al
confirmed that MJL got banker’s cheque dated 24.4.1991 issued in the name
of ANZ Grindl ays bank in respect of transaction between MJ and UCO Bank.
A2 signed the letter being authorised signatory.

For Charge (e)-

No charge has been framed against A2 in respect of any BR Since the
prosecution had cited docunent Ex.41 during argunments before this Court,
the sane is being replied to by A-2 as under:-

"A2 saw this BR at the tine of discharge as authorised signatory after MJL
had got the nmoney back and the transaction had got reversed. Wen PW who
was the custodian of all records of ‘every transaction and was mai ntai ni ng
BRs, put up the said BR for discharge before A2 for signing after MJL had
got the noney back, he signed the sane in a routine nmanner."

Under the circunstances, it is subnmitted that no crimnality can be inputed
against A2 for signing this BR as an aut horised signatory after the
reversal of the transaction. Hence, it is submitted that this circunstance
al so cannot be hel d agai nst A2.

Learned senior counsel further subrmitted that as thereis no evidence
against A-2, the Special Court had rightly acquitted himand in the appea
al so |l earned Solicitor General appearing on behal f of CBI has not pointed
out any material evidence to hold that the judgnment and order passed by the
Special Court calls for any interference in acquittal appeal

He referred to Ex.26 and submitted that the said docunment is signed by him
but as deposed by PW the said docunent was authored by PW and approved by
A-1 and, therefore, it cannot be held that he did anything wong in
mentioning in the said |letter that cheque may be handed over-to Anuj Kali a.
It is his subm ssion that even handi ng over of cheque to a person who had
brought 35 |l acs of units for being delivered to MJ cannot be terned in any
way as dereliction of duty.

Learned seni or counsel M. Sundaram on behalf of A-1 has given detailed
witten subm ssions and has inter alia submtted that the prosecution has
failed to establish that-

(a) A-1 ms-represented to the sub-committee of the MJL regarding
transfer of funds to UCO Bank on UCO Bank’s instructions through Gindlays
Bank;
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(b) A-1 ms-represented to the sub-committee by not putting to their
know edge the resolution of the Board dated 4th My, 1989;

(c) The charge of conspiracy is fabricated one;

(d) There was no nmens rea for the alleged crimnal breach of trust on
the part of A-1;

(e) In any case, it would be totally unjustified to hold that Al was
havi ng any doni nion over MJL’'s properties. There is no ms-representation
nor any loss to the MJ. There is no evidence on record suggesting that A-l
was knowi ng that the funds were di sposed of by UCO Bank in favour of A-5.
MJL has given funds to the UCO Bank and it is not the function of MIL to
verify from UCO Bank asto how the said funds are utilised;

(f) The char ges underthe provisions of Section 13(1)(c) of PC Act and
Section 409 of IPC are without any foundation;

(9) The evi dence of PW and PW.4, both officials from UCO Bank have
deposed that they could not differentiate whether BRs and letters
pertaining to the relevant transacti ons shown to thempertain to a
transacti on conducted on behalf of their bank or on behalf of the client
br oker, and

(h) Prosecution has failed to exam ne material witnesses, i.e., M. RC
Bhar gava, Chai rnman-cum Managi ng Director and M. S. Natrajan, Director
(Fi nance), even though they were available all-throughout and who were
exam ned by the JPCand IO

FI NDI NGS:

| would first refer to the resolution dated 4th May, 1989 of the MJL for

i nvestment of surplus funds and al so the resol utions for investnment for the
five transactions in question, which are proved and produced on record. In
that resolution, the Board of MJL |aid down guidelines for investnent of
surplus funds by MIL, which read thus:-

"Resol ution dated 4.5.1989 (Ex.9)
BOARD AGENDA | TEM NO. 17 -
| N\VESTMENT OF SURPLUS FUNDS BY MJUL

1.0 In ternms of the existing guidelines fromthe Board, MJL has been
loaning its surplus funds to Central Public Sector Undertakings consistent
with the ternms and conditions of the approval accorded by the Centra
CGovernment u/s 370 of Conpanies Act, 1956.

2.0 A Sub-Conmittee conprising the Managing Director and Director (Finance)
has been del egated the authority by the Board to facilitate taking faster
decision in this regard. The details of investment nade are placed in the
Board meeting for information.

3.0 O late, the number of PSUs, who have surplus funds wanting to | oan
funds to PSUs has increased. Sonme PSUs, who were earlier requiring
tenmporary acconmmodation are nowin a position to give funds. As a result of
this, there is an increasing conpetition between PSUs affecting the yield
on such | oaning of funds.

4.0 In an effort to maxim se yield on surplus funds, it is proposed to

i nvest funds in the units of UTI, Central Govt. securities, public sector
bonds either through schedul ed banks or directly. These investnments, at
times, are expected to fetch a higher rate of return than what is available
on | oaning of funds to PSUs without involving any risk as to the return of
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the principal and/or vyield.

5.0 It is, therefore, proposed that the Board nay permt the Sub-Conmittee
fornmed by it for the purpose to invest surplus funds of the conmpany from
time to time in the purchase of units of UTlI, Central CGovernnent and State
Covt. Securities, public sector bonds either through schedul ed banks or
directly.

6.0 In March, 1989, MJL invested surplus funds in PSU Bonds, Units of UTI
and Central Govt. Securities as contained in the Annexure. The Board may

ki ndly accord ex post facto approval for such investnents made to utilise
the opportunity of high yield during such peri ods.

7.0 The Board may kindly approve proposals in paras 5.0 and 6.0 above."

Much has been contended that the Board resol ution dated 4.5.1989 (Ex.9)
passed by the Board of Directors of MJL prohibits granting of loan in
favour of i ndividual s-and, therefore, transactions by A-5 with ML are
illegal and against the policy of MIL and, therefore, A-5 m sappropriated,
even though tenporarily, the-anount of MJ. T he afore-quoted resolution
inter alia provides that it was open'to the MJL to invest the surplus funds
in the UTl units through schedul ed banks or directly. The reason being,
these investments were expected to fetch higher rate of interest than what
is avail able on loaning of funds to PSUs w thout invoking any risk as to
return of the principal and/or yield. It is also provided that Board has
permtted the sub-commttee to invest surplus funds of the Conpany in the
purchase of units of UTI either through schedul ed banks or directly. It is
admitted position that on the basis of the resolution, sub-conmittee was
constituted consisting of Chairman-cum Managi ng Di rector and Director
(Finance) for the purpose of investnent

It is also proved that all the five transactions took place after the sub-
conmittee passed appropriate resolutions.

RESOLUTI ONS OF THE SUB- COWM TTEE

Resol utions along with agendas are: - (1) Ex.22 dated 01.2.1991, (2) Ex.23
dated 13.3.1991, (3) Ex.24 dated 18.3.1991, (4) Ex.40 dated 24.4.1991 and
(5) Ex.42 dated 02.5.1991. Rel evant part of resolutions is reproduced

her eunder : -

(1) Ex.22 dated 01.2.1991

"MARUTI UDYGOG LI M TED ( CORPORATE FI NANCE)
No. MUL/ FIN./CF/ 91. 1st February, 91

Sub: - Funds Managenent

1.0 In Novenber and Decenber Maruti has placed | ot of noney in Governnent
Securities/Units and PSU Bonds through Banks. These-investnments have been
made for a period of 3 nonths to 6 nonths on assured yield ranging from
16. 25% to 22% per annum

2.0 During the | ast week of Decenber and in January, the receipt of
paynments were relatively less. Maruti was required to borrow funds or

wi t hdraw nmoney from PSU s. One of the options avail able for borrow ng was
to sell our investments to other banks with a understanding to buy back
these investnments after a gap of 30 days or so. This anmounts to borrow ng
of funds at low rates, as Maruti will continue to get advantage of the high
assured yield. The bank with whom we have earlier invested the funds and
the bank from whom we borrow t he funds need not necessarily be the sane
bank.

In our docunentation we have to show the borrow ng as sal es of our
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i nvestments. Therefore, it is proposed to show such borrowi ng as reduction
in our investnents. This has been discussed with Conmpany Secretary al so who
is agreeable for such treatnent.

3.0 Maruti has done different borrow ngs/disinvestments as nentioned in the
annexure. Sone of these have been done to place funds with other PSU s.
Even though the rate of interest charges to the PSUs is |ower than our
cut-off rate yet these will result in additional interest advantage ranging
froml to 2.5%p.a. for Maruti.

4.0 Maruti will have an interest advantage of approximately Rs.27.00 |acs
agai nst such di sinvestnment made for neeting our funds requirenment and for
pl acenent of funds with other PSU s.

5.0 We have placed the following funds in different dates:

Dat e of Arrangenent Party’ s Name Amount Rs. in Crores I nt er est
Rate p.a. Peri od

23.01.91 NFL 15.00 13% 30 days

30.01.91 MFL 10. 00 14% 30 days

30.01.91 I LFS 5.50 16.25% Till 2.5.91

Submitted for kind approval for placenent of funds and borrow ngs mentioned
the encl osed statenent.

Sd/ -

( PRAMOD KUVAR) DEPUTY MANAGER ( FI NANCE)
Sd/ - (S. Natrajan) DI RECTOR ( FI NANCE)
Sd (R C. Bhargava) CwW'

(2) Ex. 23 dated 13.3.1991

" AGENDA NOTE FOR THE MEETI NG OF COMM TTEE OF DI RECTORS FOR | NVESTMENT OF
FUNDS TO BE HELD ON 13. 03. 1991.

We have received a proposal for investment of Rs. 10.00 crores in Units
through UCO Bank for a period of 12 days. The expected yield will be 16.75%
per annum

Submitted for kind approval of the Cormittee of Directors for the above
pl acenent .

M NUTES OF THE MEETI NG OF THE COWM TTEE OF DI RECTORS FOR | NVESTMENT OF
FUNDS HELD AT THE REG STERED OFFI CE ON 13. 3. 1991.

PRESENT

Shri R C. Bhargava - Chai rman & Managi ng Di rect or

Shri S. Natarajan -Di rector (Finance)

[tem No. 1 Confirmation of the minutes of
the | ast

Meeting held on 11.3.91.
The minutes of the |ast neeting held on 11.3.91 were confirned.

Item No. 2 The Conmittee passed the
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fol l owi ng

Resol ution: -

"RESOLVED t hat Maruti may place funds in Units through UCO Bank aggregating
to Rs. 10 crores for a period of 12 days at an expected yield of 16.75%
p.a"

The resolution was put to vote and carried unani nously.

Sd/ - Sd/ -

R C. BHARGAVA S. NATARAJAN

CHAI RVAN & MANAG NG DI RECTOR DI RECTOR ( FI NANCE) "

(3) Ex.24 dated 18.3.1991

AGENDA' NOTE FOR THE MEETI NG OF COW TTEE OF DI RECTORS FOR | NVESTMENT OF
FUNDS TO BE HELD ON 18. 03. 1991.

1.0. W have received a proposal for investnment of Rs. 14.45 crores in
Uni t s/ Gover nnent Securities/ PSU Bonds through Can Bank Financial Services
for a period of 43 days. The expected yield is 25% per annum

2.0. W have received a proposal for investnent of Rs. 10.84 crores in
Units through UCO Bank for a period of 5 days. The expected yield will be
21%. a.

Submitted for approval of the commttee of Directors for the above
pl acenent .

M NUTES OF THE MEETI NG OF THE COWM TTEE OF DI RECTORS FOR | NVESTMENT OF
FUNDS HELD AT THE REG STERED OFFI CE ON 18. 3. 1991.

PRESENT

Shri R C. Bhargava - Chai rman & Managi ng Director

Shri S. Nataraj an -Di rector (Finance)

[tem No. 1 Confirmati on of the m nutes of
the | ast

Meeting held on 15.3.91

The minutes of the |ast neeting held on 15.3.91 were confirmed.

Item No. 2 The Conmittee passed the follow ng
resol utions: -

"RESOLVED that Maruti may place funds with Ms Can Bank Fi nancial Services
for investment in Bonds/Units/ Govt. Securities’ aggregating to Rs. 14.45
crores for a period of 43 days at an expected yield of 25%p.a."

"RESOLVED FURTHER that Maruti may place funds through UCO Bank for
investment in Units aggregating to Rs. 10.84 crores for a period of 5 days
at an expected yield of 21%p.a."

The resol ution was put to vote and carried unani nously.

Sd/ - Sd/ -

R C. BHARGAVA S. NATARAJAN
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CHAI RVAN & MANAGI NG DI RECTOR DI RECTOR ( FI NANCE)
[4) Ex.40 dated 24.4.1991

AGENDA NOTE FOR THE MEETI NG OF COW TTEE OF DI RECTORS FOR | NVESTMENT OF
FUNDS TO BE HELD ON 24. 04. 1991.

1.0 W have received a proposal for investnent of Rs.7.50 crores in Units
through Gindlays Bank for a period of 2 days. The expected yield is 26.25%
per annum

2.0 W have received a proposal for investnent of Rs.30.00 crores in
Uni t s/ PSU Bonds/ Gover nnent Securities through Bank of Anerica for a period
of 29 days with effect from2.5.91. The expected yield will be 23%p. a.

Subm tted for approval of the committee of Directors for the above
pl acenent .

M NUTES OF THE MEETI NG OF THE COWM TTEE OF DI RECTORS HELD ON 24.4.1991 FOR
PLACEMENT - CF FUNDS AT THE REG STERED OFFI CE.

PRESENT

Shri R C. Bhargava - Chai rman & Managi ng Director

Shri S. Nataraj an -Di rect or (Finance)

Item No. | Confirmation of the mnute of the

Meeting of the Committee of Directors held on 22.4.91.

The minutes of the |ast neeting held on 22.4.91 were confirnmned.

[tem No. 2 The Conmittee passed the foll ow ng
resol utions: -

"RESOLVED that Maruti may place funds with Ms Grindl ays Bank for
investment in Units aggregating to Rs.7.50 crores for a period of two days
at an expected yield of 26.25%p.a."

"RESOLVED FURTHER that Maruti may place funds with Bank of Anerica for

i nvestnment in Units/PSU Bonds/ Govt. Securities aggregating to Rs.30 crores
for a period of 29 days beginning 2.5.91 at-an expected yield of 23%p.a."
The resol utions were put to vote and carried unaninously.

Sd/ - Sd/ -

R C. BHARGAVA S. NATARAJAN

CHAI RMAN & MANAG NG DI RECTOR DI RECTOR ( FI NANCE)

MARUTI UDYOG LTD.

(Cor porate Finance)

24.4.91 Investrment -with UCO Bank for 2 days.

The Conmittee has approved placenent of Rs.7.50 crores with Gindlays bank
for 2 days at an expected yield of 26.25% p.a. Subsequently UCO Bank agreed
to accept this funds at the same rate and there was a certain reluctance on

the part of Gindlays Bank to accept the fund beginning 24.4.91.
Accordingly, the placenment has been done with UCO Bank.
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Submitted for ex-post facto approval please.
Sdf -

( PRAMOD KUMAR) DY. MANAGER ( FI NANCE)
Sd/-D(F) Sd/- CVD

(5) Ex.42 dated 02.5.1991.

AGENDA NOTE FOR THE MEETI.NG OF COW TTEE OF DI RECTORS FOR | NVESTMENT OF
FUNDS TO BE HELD ON 30. 04.1991.

1.0 W have received a request from UCO Bank for placenment of Rs. 10.00
crores in units. The placenent will be for a period of 5 days with effect
from02.5.91. The expected yield will be 21% per annum

2.0 W have received a request from Bank of Anmerica for placenment of Rs.
15.00 crores in Units. The placenent will be for a period of 7 days with
effect from2.5.91. The expected yield will be 22% per annum

3.0 W& have checked up with Ms ILFS who are agreeable to renew the inter
corporate deposit of Rs.5.50 crores @22% per annum for a period of 5 days
with effect from 02.5.91.

Submitted for kind approval of the commttee of Directors for the above
pl acement s.

M NUTES OF THE MEETI NG OF THE COWM TTEE OF DI'RECTORS FOR PLACEMENT OF FUNDS
HELD ON 30. 4.91 AT THE REG STERED OFFI CE.

PRESENT

Shri R C. Bhargava -Chai rman & Managing Director

Shri S. Natarajan -Director (Fi'nance)

IIte'[nNo.I Confirmation of the mnute of the
as

7Meeting held on 26.4.91.

The minutes of the |ast neeting held on 26.4.91 were confirned.

Item No. 2 The Conmittee passed the follow ng
resol utions: -

"RESOLVED t hat Maruti may place funds with UCO Bank for investnent in Units
aggregating to Rs.10 crores for a period of five days w.e.f. 2.5.91 at ‘an
expected yield of 21%p.a."

"RESOLVED FURTHER t hat Maruti may place funds wi th Bank of America for

i nvestnment in Units/PSU Bonds/ Govt. Securities aggregating to Rs. 15 crores
for investnment in Units for a period of seven days w.e.f. 2.5.91 at an
expected yield of 22%p.a."

"RESOLVED FURTHER that Maruti may place funds with Ms Infrastructure
Leasi ng and Financial Services Limted by renewal of the inter corporate
deposit of Rs.5.50 crores @22% p.a. for a period of five days w.e.f.
2.5.91."

The resolutions were put to vote and carried unani nously.
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Sd/ - sd/ -
R. C. BHARGAVA S. NATARAJAN

CHAI RVAN & MANAG NG DI RECTOR DI RECTOR ( FI NANCE)

The aforesaid resolutions reveal that proposals for investnent of funds in
units through UCO Bank for a specified period with an expected yield were
received and it was resolved that MU may place funds in units "through UCO
Bank" as per the proposal.

As against this, in Ex.42 dated 2.5.1991 which is last resolution, it has
been specifically nentioned that ML may place funds "with UCO Bank’ in
units for a period of five days as per the request from UCO Bank. The
change of wording in the last resolution clearly indicates that funds were
pl aced with UCO Bank for investment in units for a period of five days with
expected yield of 21%p.a. In previous three cases, if in reality the funds
were placed with UCO Bank then the phrase 'through UCO Bank’ woul d not have
been used. Thi's change of phrase reveals that the nature of transactions
was known to the Directors and that units were to be purchased for a
limted period through UCO Bank and for the last transaction the amount was
pl aced with UCO Bank. The afore-quoted resol utions also reveal that when
the funds were placed, say as, with Bank of Anerica, with Ms.
Infrastructure Leasing and Financial Services Limted, with Gindlays Bank
and others, it has/used the word "with". However, when the purpose is
otherwi se, it has used the word "t hrough", say as, through Can Bank

Fi nanci al Services, through Bank of America etc.

Further,, in the resolutions, the period of investnment which is only for
few days (i.e. 12, 5, 2 .and 5) is nentioned. 1t also nmentions expected
yield at 16.15% 23% 21% 26.25% and 25%whi ch-woul d i ndicate that as a
matter of fact nature of such transaction was nothing but |oan. Purpose of
havi ng UTl units was to secure repaynent of loan, that is to say, in case
of failure to repay on due date, the units would stand forfeited. It is
also clear front para 2 of the resolution Ex.22 dated 1st February, 1991
that during the | ast week of Decenber and in the nmonth of January, 1991
the receipt of paynents by MI was relatively less and it was required to
borrow funds or withdraw noney from PSUs. However, 'in the docunentation
the borrowi ngs were required to be shown as sal es of investnents. The

rel evant part of resolution reads as under: -

....... in our documentation we have to show the borrowing as

sal es of our investnents. Therefore, it is proposed to show such borrow ng
as reduction in our investnents. This has been discussed with Conpany
Secretary al so who is agreeable for such treatnent.”

This woul d indicate that whatever may be the documentation of purchase or
sal e of UTlI units, the sanme would not reflect the true and real nature of
transaction. Admittedly, in the case of borrowi ng, MJ was preparing
docunents so as to reveal that the transactions were sal e of investnents,
may be in the UTlI Units or other such securities.

Further, PW M. Rajan Rangopal specifically admts that the nane of the
broker did not figure or reflect on the record of MIL in the event of
transaction of investnent being through broker. He has also admitted that
MJL was investing its funds in securities through banks and al so through
br okers quoting on behal f of the banks.

Further, mere is nothing on record to indicate that M. R C. Bhargava

Chai rman- Cum Managi ng Director and M. S. Natrajan, Director (Finance), MJL
who have passed the resolutions for investnent of funds, did not know that
the funds were neant for A-5. They were throughout nonitoring the
transactions in question but are not exani ned by prosecution for reasons
best known to it This course adopted by a prem er investigating agency in
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such a serious case, if there was real fraud or nisappropriation, appears
to be unusual. PW25 Investigating Oficer M. Bhatnagar has admitted in his
evi dence that he recorded the statenents of M. R C. Bhargava and M.
Natrajan during the investigation to ascertain if any other higher
authority of MJL was involved in the case and found that they were not

invol ved "directly”. It is his say that the proposals put up by A-1 and A-2
were approved by M. Bhargava and M. Natrajan but they were not aware that
the investnment in fact has been nade with A-5 through UCO Bank. They had
bonafi dely accepted the proposals put up by Al and A-2. It is difficult to
i magi ne that Superintendent of Police, CBl would not be aware of the

Evi dence Act which stipul ates that he cannot depose on behal f of aforesaid
two responsi bl e persons of MI i.e. the Chairman and Managi ng Director of
MJL and Director (Finance) of MJL. Wiether they were aware of the fact that
i nvestmnent of the MJL funds was with A-5 through UCO Bank coul d have been
deposed only by them and not by Investigating Oficer.

Apart fromthese salient |apses;, fromthe evidence of PW Bhargava, who was
Legal Advisor to the conpany, it energes that-

(a) The five transactions were not only sanctioned by the subconmittee
consi sting of Managi ng Director and Director (Finance) but were also
approved by the Board;

(b) Brokers representing the counter parties used to contact officials
of the Corporate Finance department and the Director (Finance) m ght be
knowi ng about the sane, that neans M. S. Natrajan was know ng about the
sane;

(c) No objection was raised during the internal or statutory audit.
Conptrol |l er and Auditor General of India hadalso audited the account.

(d) MJL has not | odged any FIR nor nade any grievance with regard to the
sai d transactions;

(e) After CBI enquiry, A-l and A-2 were pronoted for their better
per f or mance; and

(0 To the JPC necessary replies were given by the Board and M. RC
Bhar gava was summoned by the JPC

(9) M. Bhargava, Chairman- Cum Managing Director and M. Natrajan
Director (Finance) of MU were fully aware of all the transactions in
guestion. PW also admts that-

(a) MJL used to invest in securities through brokers quoting on behal f
of the banks on the basis of tel ephone calls;

(b) The nane of broker did not figure or reflect on the record of MIL in
the event of transaction of investnent being through the brokers;

(c) Medasai Swar oop, the concerned Manager of the Canara Bank after
preparing the cheques woul d hand over the sane to himand he would in turn
hand over the cheque to the representative of the bank or the brokers;

(d) Because of the pressure of work he was not going to respective bank
but the cheques were handed over to the representative of the bank or to
the broker under the instruction of either Al or

A-2;

(e) During the relevant period foreign banks used to effect transfer of
noney fromone city to another nuch faster than the national banks and they
were able to do so during banking hours of the sane day;

(0 The brokers who used to contact on behalf of the bank’s clients and
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financial institutions during the relevant period included M. Ashw n
Meht a;

(g) The witing contained on all the vouchers and its | anguage was his and
he used expression as either "through UCO bank" or "through ANZ Gi ndl ays
bank".

PWB Hal asyam Chi ef General WManager (Finance), who was pronpted as the
Director (Finance) from 1st June, 1991 has al so stated that-

(a) A-1 used to put a wiitten note about the proposals for investnents
before the Director (Finance). Wth regard to the five transactions in
guestion, in cross-exam nation, he admts that he did not have any persona
i nformation.

(b) He admitted that |ooking at the BRs of UCO Bank, on the face of it,
no suspicion would-arise and that issuance of BRs necessarily indicates
that bank issuing it would be holding the security covered under the said
BR. The BR al so woul'd acknow edge the receipt of nonies from MJL for the
pur chase ‘of “security,

(c) He agreed that MJL had not suffered any nonetary loss in any of the
five transactions and got optimumyield and utilization fromthe point of
i nvest ment by MJIL.

(d) He al so admtted that with regard to the queries raised by the JPC,
he and the Managi ng Director had di scussed the sane and he had given
response of MJL to JPC after getting approval from M. Singh

In that para-wi se reply to JPC, it is inter alia stated as under: -

"l (b). The Governnent has not issued any guidelines in regard to the
i nvestment of surplus funds...... In an effort to naximise the yield

on surplus funds, the Board of Directors in its meeting held on 4.5.1989
deci ded that surplus funds may be invested in the purchase of units of UTI
Central and State Government securities and public sector bonds either

t hrough schedul ed banks or directly. Pursuant to this decision, MJL has
been investing surplus funds through schedul ed banks/whol |y owned
subsi di ari es of nationalised banks. The Sub-Conmittee of the Board earlier
nom nated for PSU pl acenents was aut horised by the Board for investments in
these securities. Anong others the nmeeting held on 4.5.89 was attended by
Secretary, Finance and Secretary Industry. Al the investnents were nade
with the prior approval of the Sub-Conmittee and placed before the Board
for information.

2(b). To the best of our know edge, RBI has not issued any guidel ines which
are applicable to conmpani es incorporated under 'the Conpani es Act for

i nvest nent of surplus funds. MJL has conplied with all” the rules and
regul ati ons prescribed under the Conpanies Act, 1956 for investnents of
funds. Therefore, the question of any violation does not arise.

2(c). One or nmore CGovt. Directors have al ways been attendi ng the Board
Meetings of MJL. There has not been any di ssent on any such investnents.

4(e). After it was reported that sone banks have committed irregularities
in securities transaction, MJ stopped investing funds in securities w.e.f.
30.S.92 and instead has been placing surplus funds only as inter corporate
| oans.

4(g). The investnents of these funds were authorised by the Committee of
Directors consisting of Managing Director and Director (Finance) within the
paranmeters approved by the Board in its neeting held on 4.5.89.

5.1 ....As per the joint Venture agreenent dt. 2nd Cctober, 1982 anongst




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 59 of

108

Government of India, Suzuki Mdtor Corporation and Maruti Udyog Limted,
Maruti is to be managed as a commercial enterprise with a view to providing
its shareholders with a reasonable return on their equity investnent in
Maruti. Maruti used both nationalised and foreign banks to optimse the

yi el d.

5.2 These transactions were reported to the Board and none of the
Directors had objected to this as they were not considered to be irregular

7. No irregularities in investnent of funds was ever pointed out in any

internal /statutory audit/governnent audit report. For the first time, in
CGovernment auditor’s review of accounts dated 28th August, 1992, it was

observed that investnents through foreign banks -were not in conformty

wi t h BPE gui del i nes.

9(a). In all such transactions of purchase of units, funds were transferred
to UCO Bank, Bombay by way of banker’s cheques in favour of ANZ Gindl ays
Bank strictly in accordance with the witten instructions regarding
remttance of funds by UCO Bank, Bonmbay. The funds were not credited by
Maruti to the individual account of M. Harshad Mehta. Maruti had no means
to know or _any know edge how UCO Bank, Bonbay used the funds paid by Marut
for purchase of units. The fact that the funds were credited by UCO Bank
cane to the notice of MJ in Cctober, 1992 when CBlI started the enquiry.
There is absolutely no connivance between any Maruti official and M. V.N
Deost hali of UCO Bank or M. Harshad Mehta. These investnents were made to
optimse returns for the conpany and were nade through a public sector
bank. Maruti had no reason to suspect that the public sector bank was not
doing things in the straight forward manner. In the first transaction
Maruti sold units worth Rs.5 crores to UCO Bank, Bonbay and received the
noney on 24th January, 1991. Maruti, thereafter bought back the units after
32 days and the total cost of funds for this period amount to 12, 75% per
annum O her four transactions were forinvestrment of Rs.10 52 crores, Rs,
10.84 crores, Rs.7.62 crore and Rs. 10.39 crores for period of 12 days, 5
days, 2 days and 5 days with the expected yield of 16.75% 21% 26.25% and
21% p.a. respectively. In the circunstances, there is no need for the
conpany to take any action.

10(a) The letters from UCO Bank, Bonbay were addressed to Maruti Udyog
Limted and were received in the Finance Departnent Maruti Udyog Limted
followed the witten instructions of UCO Bank, Bonbay regarding the
remttance of funds through ANZ Grindlays Bank. In the first case Marut
gave physical delivery of units and received back the same in February,
1991 after expiry of 32 days. In respect of other 4 investnents which were
only for very short periods no physical delivery of units was taken. Maruti
recei ved Bank Receipts from UCO Bank, Bonbay for all transactions of

i nvest ment except for the last investment of Rs.10.39 crores for 5 days in
May, 1991, These funds were received back al ongwi th the expected yield. As
UCO Bank, Bonbay did not deliver the Bank Receipt in the |ast case, Maruti
al t oget her stopped dealings with UCO Bank."

The aforesaid para-wi se reply given by the ML to JPC establishes that -

(a) Such transactions were an effort to maximnise the yield on surplus;
funds. Maruti Udyog is a joint venture conpany and is to manage as a
commercial enterprise with a viewto provide its shareholders reasonabl e
return on their equity investnments in Maruti.

(b) The investment of these funds were authorised by the Committee of
Directors consisting of Managing Director and Director (Finance).

(c) The transactions were reported to the Board and none of the
Directors had objected to this and they were not considered to be
i rregul ar.

(d) For the first time in Governnent Auditors Revi ew of Accounts dated
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28t h August, 1992, it was observed that investnents through foreign bank
were not in conformty with BPE guidelines.

(e) In all such tran, actions of purchase of units funds, funds were
transferred to UCO Bank, Bombay by way of bankers’ cheques in favour of ANZ
Grindlays Bank strictly in accordance with witten instructions regarding
remttance of funds by UCO Bank, Bomnbay.

(f) There is absolutely no connivance between any Maruti official and
M. V.N Deosthali of UCO Bank or Harshad S. Mehta

(9) I nvestments were nmade to optim ze return for the Conpany and were
made t hrough a Public Sector bank.

(h) Funds were recei ved back along with expected yield.

(1) In the circunstances, there is no need for the Conpany to take any
action agai nst the officers.

From t he ‘aforesaid evidence it is totally msconceived to contend that A-
or A-2 were having any dominion over the MJL funds. The aforesaid
assertions by the MJL before the JPC woul d certainly nmean that Al or A2
have not done anything di shonestly with the intention of causi ng w ongful
gain to AS or wongful loess to MIL or that Chairman and Managi ng Director
M. Bhargava or the Director (Finance) were not know ng about such
transactions through UCO Bank

What can be stated fromthe evidence discussed above is:-

(1) Resol uti ons used the phrase "through UCO Bank" whenever necessary.
It also used the words "with UCO Bank’ or "w th Bank’ which ever is the
Bank as per the nature of the transaction.

(2) Admittedly docunents naintained by MJL do not reveal true state of
affairs. Apart fromoral evidence, this is reflected in the Resol ution
Ex.22.

(3) It is totally msconceived to hold that A-| ‘or A-2 were having any
domi ni on over MJL funds/property. Funds were to be invested as per the
deci sion of the Sub-Comittee consisting of Chairnman-cum Managi ng Director
and the Director (Finance). They were having dom ni on over such property.
A-1 or A-2 were only required to carry out the directions issued by the
Sub- Commi tt ee.

(4) Resol uti ons passed by the Sub-Conmittee were approved by the Board.
None objected to it.

(5) Even after inquiry by the CBI, in reply given to JPC, MJL has nmde
its position clear that the funds were invested as a conmercial transaction
for getting optimnumyield. All the w tnesses on behal f of MJL stated that
MJL has not suffered any loss in the said transactions.

(6) Pending CBl inquiry, MJL considered that A-l or A-2 have not
committed any wong and they were pronoted.

(7) | ssui ng of cheques by Canara Bank in favour of Gindlays Bank was as
suggested by the UCO Bank (A-3).

(8) Further this was a conmercial practice adopted by many banks for
transmtting the funds at the earliest. This practice rightly or wongly
was devel oped with the PSUs and financial institutions.

(9) PWI Raj an Rangopal adnmits that MJ used to invest in certain
securities through brokers and the nane of the broker did not figure or
reflect on the record of MIL
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(10) In such a case, it would be difficult to hold that A-l or A-2 acted
di shonestly in issuing cheques in favour of Giindlays Bank for transmitting
the funds of MJL to UCO Bank, Bonbay.

(11) No objection was raised during internal or statutory audit despite
the fact that Conptroller and Auditor General had al so audited the
accounts.

For the reasons stated above, neither A-1 nor A-2 can be convicted for the
al  eged of fences. No doubt A-2 is already acquitted by the Special Court.

CASE AGAI NST A-4

Bef ore di scussing the prosecution case against A3, | would deal with the
prosecution case against A-4 who was working in the C earing Departnent of
Gindl ays Bank, New Del hi.

A-4 is convicted under Section 120B r/w Sections 409/ 467/ 468/ 471 of |PC and
Section 13(2) of the PC Act. The appel |l ant was convicted for substantive
of fence under Section 409 |PC for-

(a) havi ng credited bankers cheque no. 645532 dt.25.2.1991 for a sum of
Rs. 5, 05, 03, 250 i ssued by Canara Bank favouring Gindlays Bank into account
of A-5 [the anmpunt 'was paid by A-5 through UCO Bank to MJ];

(b) havi ng credited bankers cheque no. 646402 dt. 18.3.1991 for a sum of
Rs. 10, 83, 75,000 i ssued by Canara Bank favouriing Gindlays Bank into
account of A-5; and

(c) havi ng credited bankers cheque no. 863237 dt.24.4.1991 for a sum of
Rs. 7,62, 45,000 i ssued by Canara Bank favouring Gindlays Bank into account
of A-5.

In support of charges, prosecution has relied upon the evidence of 4

wi t nesses of Gindlays Bank, i.e., PW Ravi Saluja, PWL1 Suraj Tandon, PWZ2
Ashok Monga and K K. Kuda PWL5 and PW22 M. V. Rangarajan, an enpl oyee of
Reserve Bank of Indi a.

It is contended on behal f of prosecution that from the evi dence of
wi t nesses of ANZ Grindl ays Bank, the follow ng stands proved-

(a) That A-4 was the officer in charge of the clearing departnent.
(PWL2)
(b) The entries in respect of these transacti ons would have to be

aut horised by the officer in charge of the clearing department- in view of
the amount invol ved-and, therefore, it would be authorised only by A-4
(PWL2).

M. Dwi vedi, |earned senior counsel appearing on behalf of A-4 subnmitted
there is no evidence agai nst accused for the offence for which he is
convicted. It is his contention that with regard to the handi ng over of
cheque of Grindlays Bank, there is no evidence except that of Anuj Kalia
PWL6 that he accepted the said cheque and forwarded it for encashnent. But
that would not nmean that he was in any way party to any fraud.

Next he submitted that prosecution w tnesses thensel ves deposed before the
Court that the cheques received by the Gindlays Bank were deposited in ne
account of G&indlays Bank and not in the account of A-5. For this purpose,
he referred to the evidence of PV Ravi Saluja, PW1 Suraj Tandon, PW2
Ashok Kumar Monga, PWL5 Kanwal Krishan Kuda. He further submitted that even
wi t ness from Canara Bank PW2 Meda Sai Swaroop has al so deposed that cheques
were credited in the account of Gindlays Bank. He also referred to

evi dence of PW4 M. Prem Shanker Joshi. He relied upon evidence of DW(8)
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At ul Manubhai Par ekh

Finally, he has drawn our attention to the evidence of P25 M. B.C

Bhat nagar, the Investigating Oficer, who deposed that there were nunber of
of ficers involved, and referred to the part of PW5's deposition, wherein
he stated that-he does not renmenber if he had made any application/request
for production of documents to the said bank during the said period. He did
not renmenber if he had conducted any search and seizure fromthe said Bank
with regard to the docunments |ike attendance register, duty roster or any
ot her simlar docunment showi ng the presence of particular officer at
particul ar tine.

For considering the contentions raised by the | earned counsel for the
parties, | would refer to what energes fromthe evidence of the rel evant
Wi t nesses: -

PW Ravi Saluja states that the cheques so received by the ANZ Gindl ays
Bank for clearance were sent to the clearing department for further
processi ng. The said departnent would verify and tally the particulars as
appearing in the pay in slip-and the rel ated cheque. The centralized branch
of ANZ Grindlays Bank then woul d make the consolidated statement and
arrange to send the cheques received for clearance to the clearing house of
RBI. There is also a category of cheque known as bankers’ cheque, that is
to say, a particular bank issues its cheques in favour of another bank. In
such a case, the issuing bank can use the format of pay order also. On
seeing Ex. 28, he stated that it is inter bank cheque in favour of Gindlays
bank issued by Canara bank bearing 'Payee A/c only’ and stanped ' not
transferable’. There'is a rubber stanp of Gindlays bank on its reverse

i ndi cating that the said bankers - cheque is cleared. He states that

Gindl ays bank woul d di spose-of the proceeds of the said cheque as per the
covering letter. He identified A-4 R N. Popli, an enployee of Gindlays
bank, but stated that he was not aware about his posting during the

rel evant period i.e. in the year 1990 to 31.5.1991

PW2 Ashok Kumar Anant Ram Monga states that he was overall in charge of
the ANZ Gindl ays Bank branch along with the Manager and in that capacity
he used to have supervision over the working of the concerned clearing
departnment. He states that in these types of transactions there are two

aut hori zations required, the first authorization relates to giving credit
to the third party which is generally given by Branch Manager, Marketing
Department who i s known as Rel ati onship_Manager or Account Manager and the
Funds Manager. The objective of draw ng the bankers cheque was to provide
speedi est or fastest clearance of such instrunents which was not possible
through other clearing settlenents available to the custoners, nanely,

MCR |f the instrument is cleared through M CR clearance, the custoner
gets funds only on third day. The other settlenent which is high valued
settl enent which was introduced by RBI in the year 1985 in response to the
needs of the business community as a node of faster settlement al so took

m ni mumtwo days to provide clearance of cheques. He was shown entry

Ex. 71(4) of dated 13.3.1991 into the accounts of Harshad S. Mehta. He
stated that the then officer in charge of clearing-departnment had

aut horized the said entry to be made in the statenent of account. He could
not recall the name of the said officer who was in charge of clearing
department. He agreed that in 1991-92 there was a practice of crediting the
proceeds of the bankers cheques into the account of third party other than
its payee. However, it was extended to only certain high networth custoners
like British Airways, Cassic Financial N zhewan Travels and Harshad Mehta
Group which list is not exhaustive and he came across the instances in case
of the said parties where their bank had allowed such credits. The

Gindl ays bank had not received any conplaint fromMJL for crediting the
amounts of said five pay orders to the account of third party. He was asked
about the category of custonmers regarded as Hi gh Networth custoners. He
replied-such classification is generally given by the concerned manager of
the bank having regard to the deposits maintained by the customer or other
busi ness potentials. The services to be extended to the customers |ike high




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 63 of

108

networth custoners woul d be decided by the branch manager. In the cross-
examnation, it is his say that all the five pay orders which were shown to
hi m bei ng Ex. 28, 30, 32, 34 and 36 were sent for inter Bank C earance by
the Grindlays bank. The anmount of these pay orders was debited into the
account of the issuing bank and credited into the account of Gindlays
bank. The accounts of the issuing bank and payee were with the RBI. He
admtted that it is only after credit of the proceeds of the said five pay
orders into the Gindlays bank account that the proceeds thereof in turn
were credited into the account of A-5.

He further stated that during the relevant period i.e. in the year 1990-91
to his know edge, some other banks in this country were also foll ow ng such
practice. There was no prohibitory order, direction, or guidelines fromthe
RBI prohibiting the banks to foll ow such practice during the rel evant
period i.e. 1990-91. He stated that RBI was required to issue guidelines
prohi biting such practice sonewhere in Septenber/Cctober, 1992 as many
banks were indul ging in such practices. It is his say that RBl has never
taken any action agai nst the Gindlays bank in respect of Five pay orders
shown to himearlier. He also stated that Gindlays bank had not received
any conplaint fromMJ for crediting the anmounts of said five pay orders to
the account of third party. It is his say that Gindlays Bank has not

recei ved any conplaint or claimin respect of said five pay orders from
Canara Bank, UCO Bank or Harshad S. Mehta. The said parties have al so not
initiated any action in any court of lawin respect of negotiation of said
five pay orders at ‘any tine.

We would refer to the followi ng few rel evant -questions and their answers
given by this witness:-

"Q Having received the funds under the Pay order payee bank would credit
its proceeds into the account of the party depositing the said pay order?

A. Wien the instrument |ike pay orderis drawn favouring Gindlays bank
then the sane has necessarily to be deposited into pits i.e., Gindlays
Bank Account with RBI

Q Wuuld it be correct to say that if any bankers cheque is nade payees
account and non transferable then in the ordinary course the payee bank
cannot credit the proceeds thereof in to the account of third party?

A Yes

Q |If your custoner gives the instruction for giving credit of the proceeds
of such pay order to any third party then the same woul d be permni ssibl e?

A Yes, i. the custoner is in the list of high networth. To the Court: -

Q You have stated about the category of custoners regarded as High
Networth custoners. Coul d you el aborate?

A. Such classification is generally given by the concerned nmanager of the
bank having regard to the deposits maintained by the custonmer or other
busi ness potenti al s.

Q Such practice being in deviation of the usual practice, was the
perm ssion of the RBI obtained as far as your bank is concerned?

A No.

Q You have stated that RBI issued detail ed guidelines somewhere in

Sept enber - Cctober, 1992 expressly prohibiting such practice of
negoti ati on, does that not nean that RBI never approved of such practice?

A. Yes. (witness volunteers) RBI never objected to it and probably it m ght
not be aware of such practice.
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Al'l the five pay orders which were shown to ne being Ex.28, 30, 32, 34 and
36 were sent for inter Bank Cl earance by the Gindlays Bank. It is correct
that the amobunts of the said pay orders were debited into the account of

i ssuing bank and credited into the account of Gindlays Bank. The account
of the issuing bank and payee bank are with the RBI. It is correct that it
is only after credit of the proceeds of the said five pay orders in to the
Gindl ays Bank account that the proceeds thereof in turn were credited into
the account of accused no.5."

PWL5 Kanwal Krishan Kuda with regard to the credit voucher dt.26.4.1991
into the account of Harshad S. Mehta, states that the same was approved by
himand it bears his initials. The entry appearing therein is correct and
the sane was prepared on the basis of credit advice received fromthe RBI
He coul d not recol l'ect who was or who were the concerned officers of the
treasury departnment, who would be giving such instructions as there were
many such officers.

PW22 V. Rangaraj an states that the bankers cheque/pay order issued by one
bank favouring other bank are negotiated as under: -

"The payee bank woul'd deposit the cheque for clearance in clearing house
and RBI would settle the paynent thereof by giving credit into the account
of payee with RBI."

In view of the aforesaid evidence, it can be stated wi thout any doubt that
all the five pay orders namely Exs.28, 30, 32, 34 and 36 were sent for
inter bank clearance by the Gindlays Bank. The ampbunt was credited in the
account of Gindlays Bank. Hence, it is established that the anpbunt of
"account payee" and "non-transferable" pay orders were only credited in the
account of Gindlays Bank. In this set of circunstances, it is not
necessary to discuss the rel evant provisions of Negotiable Instrunents Act
that "account payee" "non-transferabl e cheques cannot be credited in
anybody el se’s account. As such, the entire prosecution against A-4 was
totally on an erroneous assunption that A-4 got the amount of "account
payee" cheque bearing stanp "non-transferable" credited straightway in the
account of A-5.

If the anpbunt is credited in the account of G indlays Bank, question is-how
is A-4 liable? There is nothing on record to establish who directed that
the said anpunt should be credited in the account of A-5.

The evidence | ed by the prosecution nowhere reveals that A-4 credited the
said anobunt into the account of A-5. 10 has not verified at whose instance
the ampbunt which was credited in the Gindlays Bank account was
specifically credited in the account of A-5.

The evidence of PWL2 Ashok Kumar Monga al so reveal s that there was a
practice of crediting the proceeds of the banker’s cheques into the account
of third party in case of high-networth custoners like British Airways,

Har shad Mehta’'s group and others and such category of customers was
general ly given by the concerned Manager of the bank having regard to the
deposits maintained by the customers or other business potentials. Wile
convicting the accused, the trial court has not been able to segregate the
fact that even assunming that what was done by Gindlays Bank was irregular
that does not necessarily mean that it was done by the appellant. None of
the witnesses of the bank have been able to clearly point out as to where
the appell ant was posted during the relevant period nor his initials are
identified and nothi ng has been brought on record that he credited the said
cheques in the account of A-5 or he was concerned with the credit of the
said anobunt in favour of A-5. In the absence of any such evidence, the
charge under Section 120B and substantive offences under Section 409 are
not proved.
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It is apparent fromthe testinony of |1.O that no effort was nade to

coll ect any material which would have shown where the appellant was posted
during the rel evant period nor any record like the duty register was seized
by the .0 He admits that in matters of debit and credit, various officers
at different |evels were involved. The prosecution has failed to produce
any evidence oral or docunentary which would go to show that the appell ant
had anything to do with the credit of the proceedings of the pay order into
the account of A-5.

Hence, fromthe evidence as it stands, it cannot be stated that A-4 was in-
charge of the clearing department and responsible for giving such credit in
favour of A-5. In view of the aforesaid state of evidence, the conviction
of A-4 for any offence including for the substantive of fences under Section
409 | PC cannot be sustained.

CASE AGAI NST A-3
The case of prosecution against A-3 is that:-

(a) He abused his position as public servant by allow ng use of MIL’s
funds to be wongly obtained by A-5 and, therefore, he is guilty of the
of fence under Section 13(1)(c) r/w 13(2) of PC Act.

(b) He fabricated a set of letters witten on the letter head of UCO
Bank representing fraudulently that UCO Bank was entering into a
transaction with MJL. He also created a set of BRs (signed by him
purporting to be an accountant although he was an Assistant Manager).

(c) H s fraudul ent msrepresentati ons of show ng a transaction of
purchase/ sal e of securities between UCO Bank and MJL were to enable A-I,
A-2 and A-5 to misappropriate the funds of MJ. Therefore, apart fromthe
charge of conspiracy against A-3, he is also charged with the offence under
Sections 467,468 and 471 of |PC

(d) He forged the BRs purporting to be the representation that a set of
securities was being held by UCO Bank on behal f of MJL and the sane had
been sold by UCO Bank to MJL and thereby commtted an of fence under Section
467 | PC.

(e) He forged the letters and he dishonestly made and/or signed the
documents with the intention of causing it to be believed mat such docunent
was signed under the authority of UCO Bank. He is, therefore, guilty of

of fence under Section 468 read with Section 464 |PC.

(0 Having forged the docunents as aforesaid, he used these docunments and,
therefore, he is guilty of the offence as charged under Section 471; and

(g) That the docunents created by A-3 were intended to m srepresent the
position of UCO Bank is also clear fromthe fact that the identification
(whi ch should have been put on the docunent were it-a transaction for and
on behalf of a client) was not so placed on the docunent. This is the

evi dence of PW4. The intention of A-3 to misrepresent to MJ that there
woul d be a transacti on between MJL and UCO Bank is clearly established.

It is contended on behal f of the prosecution that fromthe evidence of the
wi t nesses foll owi ng stands proved: -

(a) That the docunments were not prepared in the normal course of
busi ness but outside the office. (PW5)

(b) That the UCO Bank’s branch was not authorised to conclude deal s
(PW). If there had to be a genuine transaction of sale of securities

bet ween t he UCO Bank and MJL then that deal would have to be concl uded
between the Head Ofice of the bank and MJL
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(c) The Bank (as a corporate entity, and a Govt. Conpany) could not |end
its name to a private broker to enable himto obtain funds from any other
Public Sector Undertaking, the identity of the private broker being kept
secret. This would constitute a clear deceit upon a Public Sector Conpany -
since it was done not for any conmercial purpose but to deceive the Public
Sector Undertaking into placing its funds with that Bank. The question of
the deal being on behalf of the broker legitinately and commercially did
not ari se.

(d) It is submtted that the evidence of the officers of the UCO Bank
that the Bank woul d act for the brokers, is being m sconstrued. The banker
can, on behalf of the broker, undoubtedly undertake such activities as are
conmon in comrercial usage. However, it is obvious that such an activity
should not be illegal, or to attain unlawful purposes i.e. to deceive

anot her corporate entity. If MJL had authorised placenent of funds only
with PSUs, then it is obvious that it would not be in the interest of the
UCO Bank to lendits nane to a broker to obtain funds froma PSU - since it
woul d constitute a deceit upon the other PSUs.

(e) A-3 wote letters which constituted a clear representation to MJL
that it was entering into a transaction with UCO Bank - it is apparent from
the plain | anguage of ‘the letter. It is clear that A-3 would not be
authorised to wite such letters unless he had been permtted to do so by
the Head Office. On thi's apparent tenor, the letter would commt the UCO
Bank personally to a transaction of sal e/ purchase of securities and A-3 was
not authorised to do so. The letters witten by A-3, therefore, were
purporting to be with an authority which he diid not possess and purporting
to commt the bank to an agreement thereby clearly being forgery. PW4 and
PW21 al so (enpl oyees of UCO Bank) have pointed out that only Head O fice
used to give instructions for deals on behalf of the Bank

(f) That the docunents created by A-3 were - intended to misrepresent the
position of the UCO Bank is also clear fromthe fact that the
identification, which should have been put on the docunent that it was a
transaction for and on behalf of a client, was not so placed on the
document-this is the evidence of PWM4. This intention of A3, therefore, to
m srperesent to MJ that there would be a transaction between MJ and UCO
Bank is clearly established.

The prosecution has further charged A-3 with forgery for witing two
letters, i.e. the letters (1) dated 23.1.1991 (Ex.58) (Charge nos.8, 10,11)
and (2) dated 13.3.1991 (Ex.60) (Charge nos.17, 18, 19) on the letter-head
of UCO Bank, Hanam Street Branch to MJL. Further, it was pointed out that
A-3 could not have witten the letters Ex.58, 60-and 61 on behal f of UCO
Bank.

M. Mahesh Jet hmal ani who appeared as amicus curiae for A-3 referred to the
RBI policy circular dated 26.7.1991 and submitted that the said circular
nowhere prohibits the bank even after 26.7.1991 to act as broker on behal f
of their clients. It only provides that banks cannot issue bank receipts.
Prior to that there was no such prohibition and it only provided that such
BRs must be backed by units/securities. He referred to the |letter dated
13.3.1991 witten by A-3 to MJLL [Ex.60] and Ex.23, which is an agenda note
for the neeting of the Directors for investnent of funds to be held on
13.3.1991 and the resolution of the sane date passed by the Chairnan and
the Managing Director as well as Director (Finance) of MI. He subnitted
that in the letter dated 13.3.1991 witten by A-3 it is nowhere stated that
MJL was purchasing units from UCO Bank

Wth regard to crediting of funds in A-5 s account, it is submtted on
behal f of A-3 that the evidence on record discloses that it was not A-3 who
allowed MU funds to be wongfully gained by A-5. MJL's funds were credited
into the account of A-5 allegedly by A-4. The funds were already credited
to A-5 s account by Gindlays bank. New Del hi from where the sane were
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transferred under the instructions of PW3 to A-5 s account in Gindlays
Bank, Bonbay. UCO Bank received funds already credited to A-5 s account in
Gri ndl ays Bank, Bomnbay. Moreover, when UCO Bank received those funds from
Gindl ays Bank, Bonbay, the sane were received under credit advices,
specifically directing UCO Bank that the proceedings of the said cheques
were for the credit of A-5 s current account No.1028 w th UCO Bank. The
credit advices for the five cheques are Ex.|26-A to Ex.|130-A There was no
illegality on the part of A-3 and further there is no evidence of any
actual |oss caused to anybody or of intention to cause |oss to anybody. In
the absence of any evidence of dishonest intent, the charge under the PC
Act must fail.

It is submtted on behal f of A-3 that charges of forgery have been franed
on the assunption that Exs.58 and 60 are forged. The accused is convicted
in ignorance of the fact that banks were entitled in law to act as agents
for their customers and in UCO Bank this facility was offered to severa
brokers including A-5 as it was a lucrative source of inconme to the Bank
For this, reference is also made to the evidence of PW Karkhanis, PW4
Prem Shanker Joshi and PW21 M V. Shidhaya (both enpl oyees of UCO bank).

It is further contended that PW Karkhanis stated that the alleged letters
could not be witten by A-3. This answer was clarified during cross-

exam nati on when he stated that as to why A-3 was not authorised to do so.
He says that A-3 was not supposed to wite such letters on behalf of UCO
Bank as the Hamam Street Branch could only transact business on behal f of
brokers and coul d not’ transact busi ness concerned with UCO bank’s own
investment. The fact of the matter however is that when A-3 addressed the
letters, he was not dealing with the Bank’s investment but with the
securities transactions of A-5. There is no evidence that letters such as
Ex. 58 and 60 could not be witten by the Hamam Street Branch of UCO Bank
when it was dealing on behalf of its account holders in transactions in
securities. On the contrary, addressing such letters would be a necessary
part of the function of acting as routing agents for their account hol ders,
i nasmuch as, it is part of the function of an agent to conmmuni cate receipt
and delivery instructions to the counter party. Learned counsel also high-
lighted that resol utions passed by MIJ indicate transactions were for |oan
He al so submitted that in the alleged nmeeting in April/My, 1989, if there
was any such conspiracy then A-5 woul d not have acted as the broker for MJL
in the year 1990. He submitted that in the year 1990 as per the record
produced by the prosecution, A-S acted as broker of MJL in 13 other
transacti ons.

Simlarly, he pointed out the resolution Ex.24 along with the agenda and
submitted that investment of Rs. 10.84 crores in the units was through UCO
bank meani ng thereby bank was not the seller of the units but the seller
was sonebody el se, on whose behal f UCO Bank was acting as broker. Further
the investment was only for five days and expected yield was 21% per annum
whi ch normally no bank woul d pay.

He further referred to Ex.40 which is a resolution as well as agenda of 't he
meeting which was held on 24.4.1991 to point out that MJL was investing
funds with Gindlays bank as well as Bank of America for getting higher

yi el d.

He referred to evidence of PW1 (Vol.6 page 1038 paragraphs 4 and 5) and
poi nted out that bank was agent and broker on behalf of its clients and for
that it was getting comm ssion and that comm ssion was credited in the
bank’ s account by debiting the same in the account of its clients. For this
purpose, he referred to Vol.25 page 6895 and rel evant vouchers.

Lastly, he submitted that A-3 is not at all connected with the 5th
transaction which took place wi thout BRs because at the relevant tinme he
was transferred to another branch. For mis purpose, he referred to evidence
of PW/, wherein it is stated mat A-3 was transferred from25.4.1991 to
15.5.1991 during which period |last transaction took pl ace.
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He submitted that for BRs Ex.38 dated 13th March, 1991, Ex.39 dated 18th
March, 1991 and Ex.41 dated 24th April, 1991, A-3 has been erroneously
charged for forging the BRs on the assunption nat UCO Bank did not hold the
units (or which the BRs were issued. It is submtted that the charges
proceed on an incorrect assunption that me BRs were issued on behalf of UCO
Bank. BRs. were issued on behalf of A-5 and the same were backed up by nore
than adequate units belonging to A-5. The charge of forgery is accordingly
m sconcei ved and unt enabl e.

He submitted that after RBI circular dated 26.7.1991, it was irregular for
banks to issue BRs on behalf of their broker clients. Prior to that date,
however, it was the practice of UCO Bank and ot her banks to issue BRs on
behal f of their broker clients. It is submtted that the question which
arises in the instant case is - whether the BRs issued by A-3 were backed
up with units belonging to A-5? Al though nine charges have been franed on
this aspect, the CBl has undertaken no investigation whatsoever to discover
whet her the BRs were backed up by securities belonging to A-5. Had the CB
undertaken this sinple exercise, this trial m ght never have seen the |ight
of the day and the accused woul d not have been harassed. It is further

poi nted out that in an al nost identical case (RC 8 (BSC)/94/Bom ), the CB

i nvestigated the issue whether the BRs issued by UCO Bank (or A-3) were
backed up by securities belonging to A-5. On discovering after
investigation that the BRs were indeed backed up by securities, the CB
filed a closure report 'Ex. A-5-116 (p. 6016 to 6032 vol.20) before the Court
and the said report was accepted on 17. 3. 1997

It is also subnmitted that in any event, in the instant case, there is

cl ear, precise and unrebutted evidence that each of the BRs issued by UCO
Bank and signed by A-3 was backed up by units, belonging to A-5, in excess
of the quantum of units for which BRs were issued. Not only are the charges
pertaining to forgery of the BRs factually misconceived, as aforestated,

but the charge of forgery is based on a mi sconception of |aw. A docunent
containing a false statement is not a forged docunent.

It was next submitted that the argument of CBI that the letters were typed
out side the office of UCO Bank does not nean that these are forged
docunents. The evidence of PW shows that in 1991 there was only one
typewiter in Hanmam Street Branch of UCO bank which was bei ng used since
1983 and there was heavy work in the office and that 30 to 40 transactions
of such work were daily carried out. I'n the circunstances, fromthe fact
that docunent was typed outside the bank, *dishonesty’ cannot be attributed
to the accused.

It is submtted that once the conspiracy charge fails, the first three
transactions are outside the jurisdiction of the Special Court. A-3 is not
concerned with the fifth transaction. Hence, in any case the conviction
recorded for charges pertaining to the first three and 5th transactions
nust be set aside on this ground al one.

For appreciating the contentions, we would refer to the Crcul ar dated
26.7.1991, issued by the Reserve Bank of India, which reads thus:-

"DEPUTY GOVERNCR

D. O DBOD NO. FSC. 46/ C RESERVE BANK OF | NDI A 469-91/92
CENTRAL OFFI CE

SECRET BOVBAY.
26TH July, 1991. Dear Shri
I nvest ment portfolio of banks Transaction in Securities

It is a mtter for great concern for us that certain banks are engaged in
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types of transactions in securities which they should not be undertaken. A
list of such transactions is appended.

(i) Ready forward (but-back) deals at rates which have no rel evance to the
market rates, inter alia, with a view to wi ndow dressing their bal ance
sheet/ conpl i ance of SLR requirenents.

(ii) Double ready forward deals with a viewto covering their oversold
position in a specific security.

(iii) Sale transactions by issue of Bank Receipts (BRs)/SG forms wthout
actual ly holding the securities/w thout having sufficient balance in their
SGL accounts.

(iv) Issuing BRs/SCGL forms on behal f on their broker clients wthout
saf eguar di ng banks’ interest

2. You may be aware that with a view to hel ping the banks to overcone
various deficiencies in the longtermsecurities market and to enable them
to nanage their short-termsecurities nmarket and to enabl e themto manage
their short-termcash deficit/surpluses nore efficiently, we have pernitted
banks to enter into buy-back deals in Governnent securities anmpbng
thensel ves (and not with their non-bank clients). It was our expectation

that such deals wi |l be undertaken by the selling bank, only if it holds
sufficient securities (either in the physical formor in SG@ account), at
market related rates and such deals will be properly reflected in their

books of account. However, we observe that certain banks have been
resorting to this type of transactions, w thout actually holding sufficient
securities either in physical formor in their SG& forms for want of
sufficient balance), at rates which have no relevance to market, with a
view to wi ndow dressing their profitability/mintenance of SLR requirenent
with the tacit understanding with the counter party banks. Sone of the
banks appear to be taking outright oversold position in securities and in
their desperate bid to cover the oversold position in a particular/
securityfies enter into double ready forward deal s and ot her banks oblige
themin the matter.

3. Anot her disquieting feature observed is the extensive use of BRs by
banks. It has been our intention to ensure that the banks do not undertake
sal e transactions in securities wthout actually holding them and do not

i ssue BRs unless they are in a position to deliver the securities within a
reasonable time. Contrary to our above expectation, banks have been issuing
BRs freely (without regard to whether they will be ina position to deliver
the securities there against within a reasonable tine) and agai nst an
initial outstanding BR a series of transaction are put through by further
issue of BRs and in the final analysis only the BRs are exchanged and no
security is delivered. Some of the banks have al so been issuing BRs only on
behal f of their broker clients, w thout verifying whether their broker
clients hold the securities covered by the rel ative BRs.

4, It will be absolutely essential for your bank to frame and i npl enent
a suitable investnent policy to frane and inplement a 'suitable investnent
policy to ensure that operations in securities are conducted i'n accordance
wi th sound and accept abl e busi ness practices. Wile evolving the policy you
are requested to keep in view the follow ng guidelines:

(i) Under no circunstances, the bank should hold a oversold position in any
security, that is to say that no sale transactions should be put through
wi t hout actually holding the security in its investnment account.

(ii) Al the transactions put through by bank either on outright basis or
ready forward basis and whether through the nechani smof/ SG. Account or
Bank receipt should be reflected on the sanme day in its investnment Account
and accordingly for SLR purpose, wherever applicable.
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(iii) Transactions between your bank and anot her bank shoul d not be put
through the brokers’ accounts. The brokerage on the deal payable to the
broker, if any (if the deal is put through with the help of a broker)
shoul d be clearly indicated on the notes/ menorandum put up to the top
management seeki ng, approval for putting through the transacti on and
oper ate anount of brokerage paid, broke-w se, should be naintained.

(iv) For issue of BRs, the banks should adopt the format prescribed by the
| BA and should strictly follow the guidelines prescribed by themin this
regard. Subject to above, the banks should issue BRs covering their own
sal e transactions only and should not issue BRs on behal f of their
constituents including brokers.

(v) The banks shoul d be circunspect while acting as agents of their broker
clients for carrying out transactions in securities on behalf of brokers.

(vi) Any instance of return of SOL form fromthe Public Debt Ofice of the
Reserve Bank for want of sufficient balance in the account should be
i medi atel'y brought to our notice with the details of the transactions,

5. We shallalso be glad if a copy of the policy framework for
undert aki ng transactions in securities approved by your bank’s Board, is
forwarded to us.

6. Pl ease acknow edge recei pt,
Yours sincerely,
Sd/ - (A. Ghosh) "

As stated by PW that SGL Form (Subsidi ary General Ledger Forn) can be only
bet ween t he persona whose nane figure on the I'edger and the bank. The
advantage of SG is that banks are required to nmaintain their bal ance and
every bank’s nane is with the Public Debts Ofice with the RBI. \Wen one
bank is to sell security to any bank instead of physically moving the
security papers, they issue SOL Forma. They debit one bank and credit other
bank.

Fromt he evi dence and above G rcular, the foll owing energes-

(a) Admittedly, the aforesaid Circular-is issued after the five
transacti ons were over.

(b) The aforesaid Circular specifically requests the banks to evol ve

i nvestnment policy to ensure that operations-in securities are conducted in
accordance with sound and acceptabl e busi ness practices by keeping in view
the guidelines mentioned in paragraph (4). Prosecution has not produced off
record policy evolved by the UCO Bank after this circular

(c) The Circular also specifically reveals that certain banks were
engaged in type of transactions in securities which-they should not be
undertaking and list of such transactions inter aliaincludes the sale
transactions by issue of BRs without actually hol ding the securities and
secondly issuing of BRs on behalf of their broker clients wthout

saf eguardi ng bank’s interest. Thereafter, the RBI directed to frane and

i mpl enent a suitable investnent policy to ensure that operations in
securities are conducted in accordance with sound and acceptabl e busi ness
practices. RBlI also requested that while evolving the policy the guidelines
mentioned in paragraph 4 of the Circular should be kept in mnd and the
bank should issue BRs covering their own sale transactions only and shoul d
not issue BRs on behalf of their constituents including brokers. The banks
shoul d be circunspect while acting as agents of their broker clients for
carrying out transactions in securities on behalf of brokers.

(d) These guidelines would indicate that till the date of issue of
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gui del i nes banks were issuing BRs on behalf of their broker clients. It was
their investnent policy. Further, the restriction which was suggested for
fram ng the policy was that banks should be circunmspect while acting as
agents of their brokers client for carrying out transactions in securities
on behal f of brokers. This would al so indicate that there was no

prohi bition that bank should not act on behalf of their broker clients for
carrying out transactions in securities. In any set of circunstances, the
aforesaid circular would reveal that till 26.7.1991 nmany banks were
adopting the practice of issuing BRs on behalf of their broker clients and
the transactions were undertaken in securities on behalf of their brokers.
Hence, the RBI clearly recognizes that sone banks were indul ging in such
transactions. What was objected by the said circular was that banks were

i ssuing BRs without verifying whether their broker clients were holding the
security covered by the relative BRs and thereafter the policy was
suggested to all that BRs should be issued covering their own sale
transactions and they should not issue BRs on behalf of their constituents
i ncluding brokers. I1n thi's case;, the aforesaid five transactions have taken
pl ace prior to 26.7.1991, therefore, assum ng that UCO Bank has evol ved
such policy of not issuing BRs on behalf of its brokers as directed by the
RBI, then al'so it would not nean that by issuing BRs prior to 26.7.1991, he
has commtted any irregularity. As stated earlier, there is nothing on
record to suggest that BRs were not backed by UTlI units. On the contrary,
def ence has | ed evidence that BRs were i ssued backed by units, which we are
not required to discuss.

(e) There is no other prohibition under any |aw or guidelines and the

| earned Solicitor General was not in position to point out any other

prohi bition debarriing the banks from.issuing any BRs, particularly when the
BRs were backed by necessary securities.

(O Further, it is for the prosecution to establish that BRs were issued by
A3 wi t hout being backed by UTI units. Admttedly, there is no such
evidence. On the contrary, there is sufficient evidence on record that for
the first transaction, MJL gave 35 1acs units for taking |loan. As soon as
amount was refunded on due date, the said units were also received from MJL
by A-5. For the remaining three transactions adnmttedly BRs were received
and this is also stated in the reply given by MJL to JPC. For the 5th
transaction, as the BRs were not received by MJL, transaction was over
within five days, but there is no evidence that UCO Bank was not hol ding
the units for the said transaction. Fromthe evidence on record it cannot
be held that A-3 had issued BRs wi thout being backed by sufficient numnber
of securities i.e. UTl Units. No witness fromthe bank has stated that A-3
was required to nmaintain the account for such transactions. On the
contrary, it has come on record that practice of nmintaining register was
di spensed with because of increase of such work with the bank. Wtnesses
from MJL have specifically stated that |ooking at the BRit would be
difficult to say that BRs were issued without securities. PWB Hal asyam
admtted that |ooking at the BR of UCO Bank (Ex.4 dated 24.4.1991), no
suspicion would arise on the face of it. PW Karkhanis has specifically
stated that UCO Bank used to act as a routing bank and that such
transacti ons were done through the broker’s account -and were not treated as
transacti ons of UCO Bank

(g) The evidence on record clearly establishes that for the 5th transaction
A-3 cannot be hel d responsi ble, because at the relevant tinme he was
transferred from Hanam Street Branch. This has been specifically sated by
PW Karkhanis in his deposition. He has stated that in the month of April
1991, accused no.3 was transferred from Hamam Street Branch to Hi ngha
Branch near Nagpur. In the nmonth of My, 1991, he was again called back to
Hamam Street Branch but between 2nd May, 1991 to 7th May, 1991, A-3 was not
in Hanam Street Branch. He has al so stated that he would not be able to say
who transacted the transaction dated 2nd May, 1991 with MJL. This al so
indicates faulty investigation. Hence, for the fifth transaction, between
2nd May to 7th May, it has been brought on record by the prosecution that
A-3 was not working at the UCO Bank, Hamam Street Branch. At the rel evant
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time, he was transferred to Hi ngha Branch, Near Nagpur. Further, the
resol uti on dated 30.4.1991 passed by the MJ clearly reveals that the funds
were placed with UCO Bank for investrment in units for a period of five days
w.e.f. 2nd May, 1991 at an expected yield of 21% p.a. The prosecution has
failed to prove that A-3 paid the said ambunt to A-5.

(h) The evidence of witnesses fromthe Bank reveal s that such transactions
were the conmercial practice of the Bank-

(i) PW Karkhanis has stated that UCO Bank, Hanam Street Branch was doi ng
busi ness on behal f of brokers including A-5 Harshad S. Mehta. He admitted
that Switch transactions were the transactions conducted by the UCO Bank

for buying and selling the securities on behalf of its clients including

br okers.

The negotiations in respect of such transactions were conducted by the
clients directly with the counter party. UCO Bank used to act as a routing
bank in such transactions. The said transactions were done through the
brokers accounts and were not treated as transactions of UCO Bank. The
Hamam street branch used to conduct \its transactions on the instructions of
the head office and under the instructions of its clients on their behalf.
UCO Bank used to undertake such transactions on behalf of its clients on
charging its conm ssion and that the bank had nmade substantial profit by
undert aki ng such transactions. As per M. Barve who was al so one of the
Managers, there were 18 such brokers. \Whenever switch transactions used to
take place under the jinstructions of the brokers, their instructions to
receive or deliver securities were sent to the counter party along with the
cost nmeno and BRs. The BRs and cost nmenps used to be of UCO bank. The
brokers’ instructions used to beonthe letter head of the broker. The

pur pose of sending brokers instructions along with various documents to the
counter party was to put it on a proper notice. It is his further say that
per day there used to be 30 to 40 switch transactions. During the interna
audit and statutory audit of the relevant period there were no adverse
conments over switch transaction

(ii) PW4 Prem Shanker Joshi has stated that as far as Hamam Street Branch
of their bank was concerned, the said branch used to conduct the security
transactions on behal f of their head office as well as on behal f of

clients. M. Harshad S. Mehta was one of such clients. In case of sale
transactions on behalf of their clients, they used to get witten
instructions fromtheir clients, having necessarily their accounts with the
bank. The instructions being for the sale of the security, they were
ascertaining fromtheir clients about the availability of the security with
the bank or when he will deliver to the bank. On recei pt of the security,
they were preparing a cost nmenp as per instructions of their client as
contained in his instructions letter. Wthout security in the hands of the
bank, they were not preparing the cost nenp and sending it to the counter
party. He admtted that Hamam Street branch of UCO Bank was not maintaining
security account, either security wi se or otherwise, of the clients. BRs
Exs. 38, 39 and 41(1) were issued in respect of Security Transaction put

t hrough on behalf of the Head Office or the client: -The delivery order (Ex
A-3(2) contains instructions to UCO Bank, which was received by A-5 Harshad
S. Mehta without the name of its branch.

(iii) PW1l M. Shidhaya has stated mat one Harshad S. Mehta had his current
account with their branch. He came across a person by nane M. Pankaj Shah
worki ng with Harshad S. Mehta, who sonetines used to cone to Hanmam street
branch in connection with brokers security transactions. No record in a
formof security |edger or security register broker-w se was kept and

mai ntai ned in respect of security transactions of their broker clients.
Initially, there used to be such record but because of increase in the
transactions in security on behalf of their broker clients in |arge
nunbers, the practice of maintaining such record was di scontinued. BRs were
i ssued by the UCO Bank, Hamam Street Branch and were signed by himin the
caption of accountant after he found that the contents thereto were true.
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Wth regard to BR dated 29.4.1991 containing signatures on its reverse, it
is his say that signatures on reverse of BR signifies reversal of the BR
neani ng thereby that counter party had received the security and obligation
of UCO Bank, who had issued the BR stood di scharged

(iv) DWA3(2) M. Rammathan stated that the bank would issue its BR only
agai nst back up of another BRi.e. the BR issued by other banks in favour
of UCO Bank stating therein that the said i ssuing Bank held the securities
in question with it. BRs could be issued on bank’s own behal f as al so on
behal f of its custoners. When UCO Bank woul d act for a custonmer while
issuing its BR sane position would exist as far as back up of the security
except that it would debit or credit, as the case may be in the custoners
account. No bank can issue its BRs in the name of any party other than
banks and financial institutions. For switch transaction, it is pointed out
that on the representation and di scussion of brokers they were continued.
In case of delay, bank would charge interest at the market rate. Bank was
al so having discretion to increase comm ssion. Letter dated 8.1.1991 Ex.231
al so infornms the concerned officer at Hamam Street Branch as under: -

"You are ‘advi sed to contact other banks through whom such transactions are
routed and have detail ed discussions with themregardi ng their experience,
the conmi ssion they charge, the nodus operandi and their opinion why ot her
banks are not entering the field. You are also advised to contact other
banks who are not having such transacti ons and have di scussion with them
with a viewto find out why inspite of profitability in this area they are
not entertaining this and give your report at an early date."

For routing facility, he explained that routing transaction is the
transaction in which purchase and sale of the securities was done by the
bank as an agent of its customer for a commission. The routing facility was
offered to many brokers-including A-5 in the year 1991 and such brokers
avai l ed of the said facility. Such routing facility was already in practice
even before he joined as Divisional Manager in June, 1990. Sone of the
banks were offering such facilities.

(i) ON THE PO NT OF FORGERY-

Resol uti ons passed by the MIL reveal that MJ was placing funds through UCO
Bank in units. This phraseol ogy used in the resolution does not reveal true
col our of the transactions that MJ was not purchasing and selling the
Units from UCO Bank nor UCO Bank was selling or purchasing the units from
MUL. It only meant that the transactions were through UCO Bank. Seller or
purchaser was a third person. In ms set of circunstances, to say that A3
prepared forged docunents that UCO Bank was selling or purchasing the units
is totally msconceived and i s agai nst the docunentary record nmaintained by
MUL.

Letters Exts.58, 59, 60 and 61 witten by A-3 also do not reveal that UCO
Bank was purchasing or selling units. The said letters are as under: -

"Ex. 58

January 23, 1991.

MARUTI  UDYOG LTD.

11th FLOOR

JEEVAN PRAKASH

25, KASTURBA GANDHI MARG

NEW DELHI - 110001
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Dear Sirs,

This has reference to your sale of 35 lac Units for value dated 24th
January, 1991 @14,27. W are arranging to remt the funds amount to Rs.
4,99, 45,000 thru Bank of America, New Del hi. You are requested to hand over
the physical delivery of the Units to M. Mhan Khandelwal, a speci nen of
whose signature is attested hereinbel ow.

Thanki ng you,

Yours faithfully,

For UCO Bank,

Sd/ - (Manager)

Si gnature of M. Mhan Khandel wal: sd

Attested

For UCO Bank, Sd (Manager)

Ex. 59

February 22, 1991.

Maruti Udyog Ltd.

11th Fl oor,

Jeevan Prakash

25, Kasturba Gandhi Marg,

New Del hi-110 001.

Dear Sirs,

This has reference to your purchase of 35 lac units for value dated 25th
February, 1991 @Rs. 14,4295. Please arrange to remt the funds anounting
to Rs. 5,05,03,250 thru ANZ i ndl ays Bank, Sansad Marg, New Del hi.
Thanki ng you,

Yours faithfully,

For UCO Bank

Sd/ - (Manager)’

Ex. 60.

March 13, 1991.
MARUTI UDYOG LTD.
11th FLOOR
JEEVAN PRAKASH

25, KASTURBA GANDHI MARG
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NEW DELHI - 110001

Dear Sirs,

This has reference to your purchase of 70 lac Units for value dated 13th
March, 1991 @ 14, 4500. Pl ease arrange to remt the funds amounting to Rs.
10, 11, 50,000 thru ANZ Gri ndl ays Bank, Sansad Marg, New Del hi.

Thanki ng you,

Yours faithfully,

For UCO Bank,

Sd/ - (Manager)

Ex. 61.

March 18, '1991.

MARUTI UDYOG LTD.

11th FLOOR

JEEVAN PRAKASH

25, KASTURBA GANDH MARG

NEW DELHI - 110001

Dear Sirs,

This has reference to your purchase of 75 lac Units for value dated today @
14, 4500. Pl ease arrange to renit the funds anpbunting to Rs. 10, 83,75, 000
through ANZ Gri ndl ays Bank, Sansad Marg, New Del hi.

Thanki ng you, Yours faithfully,

For UCO Bank,
Sd/ - (Manager) "

Fromletters Exhibits 60 and 61, it is apparent that A3 has not stated that
UCO Bank was selling units. It only nentions that for the purchase of units
mentioned in those letters, the amount to be rem tted through ANZ Gindlays
Bank, New Del hi. Evidence on record establishes beyond any doubt that A3
was aut horized to deal on behalf of the broker clients and if 'the broker
client had instructed that anount be sent through Gri ndlays Bank, witing
of such letter would not nmean that he has committed-any fraud.

For the allegation of forgery, it is to be stated that in the instant case,
A-3 has been charged with forging the BRs Ex. 38 dated 13th March, 1991,
Ex. 39 dated 18th March, 1991 and Ex. 41 dated 24th April, 1991, on the
ground that UCO Bank did not hold the units for which the BRs were issued.

Al the transactions are based upon the docunments, which stand proved by
the evidence of various w tnesses of MJL, who signed the documents. The
transacti ons were through UCO Bank. Further, there is nothing on record to
show t hat UCO Bank either purchased or sold the units to MJL. The charges
proceed on an incorrect assunption that the BRs were issued on behal f of
UCO Bank. The CBI has undertaken no investigation whatsoever to discover
whet her the BRs were backed up by securities belonging to A-5. Further,
once it is held that the UCO Bank, Hamam Street Branch was entitled to dea
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on behalf of their clients, then it would be difficult to hold that

i ssuance of the said BRs by A3 was in any way forgery punishabl e under the
I ndi an Penal Code. |ssue of BRs on behal f of broker clients was part of
commerci al transactions. Routing facility was given by the bank as proved
prior to RBI Circular dated 26.7.1991. Even RBI circul ar does not prohibit

i ssuance of BRs if properly backed by the security. The evidence on record
nowher e establishes that the Bank was not hol di ng adequate securities
before i ssuance of BRs. Wth regard to the alleged forged typing of letters
outside the office of UCO Bank, there is evidence of PW, which shows that
in 1991 there was only one typewiter in Hamam Street Branch of UCO bank
whi ch was bei ng used since 1983 and heavy work in the office and that 30 to
40 transacti ons of such work were daily carried out. In the circunstances,
fromthe fact that docunent was typed out side the bank, ’'dishonesty’

cannot be attributed to the accused.

For this purpose, we woul d straightway refer to the decision rendered by
this Court in Dr. Vima v. Del hi Admi nistration, [1963] Supp. 2 SCR 585
wherein this Court held thus:-

"To sumarize : the expression "defraud" involves tw el enents, nanely,
deceit and injury to the person deceived, injury is sonething other than
econom c loss that is, deprivation of property, whether novable or

i movabl e, or of money, and it will include any harm whatever caused to any
person in body, mnd, reputation or such others. In short, it is a non-
econom ¢ or non-pecuiary |oss. A benefit or advantage to the deceiver wl|l
al nost al ways cause |l oss or detrinent to the deceived. Even in those rare
cases where there is a benefit or advantage to the deceiver, but no
correspondi ng 1 oss to the deceived, the second condition is satisfied."

In that case, one Dr. Vinla purchased a car in the nanme of her m nor
daughter Nalini, aged about six nonths. The price of the car was paid by
her. The transfer of the car was notified in the name of Nalini to the
notor registration authority. The insurance policy was transferred in the
name of Nalini after the proposal formwas signed by Dr. Vinla
Subsequently, when the car met with the accident, Dr. Vima filed two claim
forms as Nalini. She also signed the receipts acknow edgi ng the
conpensation noney as Nalini. Dr. ‘Vinla and her husband were prosecuted
under Sections 120-B, 419, 467 and 468 of Indian Penal Code. The Hi gh Court
convicted Dr. Vima under Sections 467 and 468 of IPC/ In that set of
circunstances, this Court held thus:-

....... Certainly, Dr. VimMa was guilty of deceit, for though her name was
Vima, she signed in all the relevant papers as Nalini and nmade the

i nsurance conpany believe that her name was Nalini, but the said deceit did
not either secure to her advantage or cause any non-econom c | 0ss or injury
to the insurance conpany. The charge does not discl ose any such advantage
or injury, nor is there any evidence to prove the sane. The fact that Dr.
Vima said that the owner of the car who sold it to her suggested that the
taking of the sale of the car in the nane of Nalini would be useful for

i ncome-tax purposes is not of any relevance in the present case, for one
reason, the said owner did not say so in his evidence for the other, it was
not indicated in the charge or in the evidence. In the charge franmed, she
was all eged to have defrauded the insurance conpany and the only evidence
given was that if it was disclosed that Nalini was a mnor, the insurance
conpany m ght not have paid the noney. But as we have pointed out earlier
the entire transaction was that of Dr. Vima and it was only put through in
the nane of her nade m nor daughter for reasons best known to herself. On
the evi dence as disclosed, neither was she benefited nor the insurance
conpany incurred loss in any sense of the term"

For arriving at the said conclusion, the Court further referred to Sections
463 and 464 of | PC and held as under: -

"The definition of "fal se docunent” is a part of the definition of
"forgery". Both nmust be read together. If so read, the ingredients of the
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of fence of forgery relevant to the present enquiry are as follows, (1)
fraudul ently signing a docunent or a part of a docunment with an intention
of causing it to be believed that such docunent or part of a document was
signed by another or under his authority; (2) making of such a docunent
with an intention to commt fraud or that fraud may be committed. In the
two definitions, both mens-rea described in s.464 i. e., "fraudulently" and
the intention to commt fraud in s. 463 have the sane nmeaning. This
redundancy has perhaps becone necessary as the elenment of fraud is not the
i ngredi ent of other intentions nenti6ned in s. 463. The idea of deceit is a
necessary ingredient of fraud, but it does not exhaust it; an additiona
element is inplicit in the expression. The scope of that sonething nore is
the subject of many decisions. W shall consider that question at a |ater
stage in the light of the decisions bearing on the subject. The second
thing to be noticed is that in s. 464 two adverbs, "dishonestly" and
"fraudul ently" are used alternatively indicating thereby that one excl udes
the other. That neans they are not tautol ogical and nust be given different
meani ngs. Section 24 of the Penal Code defines "dishonestly" thus :

"Whoever does anything with the intention of causing wongful gain to one
person or wongful |oss to another person, is said to do that thing
di shonestly".

"Fraudul ently" is defined in s. 25 thus:

"A person is said to do a thing fraudulently if he does that thing with
intent to defraud but’ not otherwi se".

The word "defraud" i ncludes an el enent of deceit. Deceit is not an
ingredi ent of the definition of the word "dishonestly” while it is an

i mportant ingredient of the definition of the word "fraudulently". The
fornmer involves a pecuniary or economc gain or 1oss while the latter by
construction excludes that elenent. Further, the juxtaposition of the two
expressions "di shonestly" and "fraudulently" used in the various sections
of the Code indicates their close affinity and therefore the definition of
one may give colour to the other: To illustrate, in the definition of

"di shonestly", wongful gain or wongful [oss is necessary enough. So too,
if the expression "fraudulently" were to be held to/involve the el enent of
injury to the person or persons deceived, it woul d'be reasonable to assune
that the injury should be sonething other than pecuniary or econom c | 0ss.
Though al nbst al ways an advantage to one causes | oss to another and vice
versa, it need not necessarily be so. Should we hold that the concept of
fraud" woul d include not only deceit but also sone injury to the person
deceived, it would be appropriate to hold by anal ogy drawn fromthe
definition of "dishonestly" that to satisfy the definition of
"fraudulently" it would be enough if there was a non-econom ¢ advantage to
the deceiver or a non-econonic |oss to the deceived. Both need not
coexist."

Hence, it would be difficult to infer that A-3 did anything dishonestly,
fradulently or to defraud.

(j) For handing over 35 lac units, it is to be made clear that UCO Bank has
not purchased the said units or sold themto MIL. As the said units were
sold by the broker clients to A-5 through UCO Bank, the units were required
to be returned to A-5 and that woul d be clear from Exhibit 58. This
function is considered by the Banks as routing function as explained by the
wi t nesses of the bank which we have referred to earlier.

(k) The conmission for the transactions on behalf of A-5 was credited in
the bank account by debiting the same in the account of A-5. If really A3
was acting on his own behal f and not on behal f of bank, the comm ssion
amount woul d not have been reflected in the bank’s account. Finally, one of
the inportant circunstance required to be taken into consideration is :
crediting of brokerage charges/ conmm ssion for the said transactions by the
UCO Bank. If A-3 was having any guilty mind or dishonest intention, which
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is essential for convicting himfor the of fence puni shabl e under Section
409 or other Sections of IPC, he would not have seen that the brokerage
charges/commission is credited in the account of the UCO Bank

(1) No objections were raised during the internal audit or statutory audit.
PWL4 Joshi states that in case of sale transactions on behalf of their
clients after obtaining witten instructions and about the availability of
security with the bank they were preparing cost neno and sending it to the
counter party. This would also indicate that BRs woul d not be issued

wi thout verifying availability of security with the bank.

Fromthe aforesaid discussion, it is required to be held that the
prosecution has mserably failed to establish that A-3 had i ssued BRs

wi t hout bei ng backed by the sufficient security, nanmely UTI units; for the
first transaction, UTI units were belonging to A-5 which MJL had given as
security for the | oan anmount received by it and, therefore, A-5 was
entitled to get it back; before issuance of the guidelines by the RBI, RB
had itself noted that nmany banks were issuing BRs on behalf of their
brokers; there was no prohibition to the banks with regard to the issuance
of the BRs. on behalf of their clients. Only thing which was required to be
verified was whet her there was sufficient security. The w tnesses on behal f
of bank have admitted that UCO Bank and ot her banks were giving routing
facility to their clients and that routing transaction was a transaction in
whi ch purchase and sal e of securities was done by the bank as an agent of
its customer for a /comm ssion; resolutions by the MIL also reveal that the
i nvestnment for the first four transacti ons was 'through UCO bank’ and for
the 5th transaction, the investnment was ’wi th UCO Bank’; It was UCO Bank’s
i nvestment policy to have such transactions. Hence, it cannot be stated
that A-5 was havi ng any di shonest intention; there is no allegation that
A- 3 gained by such transactions and there is no loss to the bank or to the
MJL. No inference of ’'dishonesty’ or intention to defraud could reasonably
be drawn. In this set of circunstances, it would be difficult to hold that
A-3 committed any offence and A-3 requires to be given benefit of doubt.

CASE AGAI NST A-5

Before dealing with the case against A5, it is to be stated that

al | egations against himare serious. As per the Parlianentary Commttee
report, there were mani pul ati ons by sonme Banks in favour of such brokers.
Parliamentary Committee has al so noticed that scrutiny of security
transactions in nunber of banks reveals that sonme banks were even handi ng
over account payee cheques drawn in favour of other banks to the brokers
who got themcredited to their account ostensibly to assist the broker in
transferring funds quickly to neet their obligations. Many brokers

i ncluding Harshad S. Mehta (A-5) were getting routing facilities. Thus,
banks provi ded special privilege to select few brokers by | ending their
nanes to the transactions of these brokers totally disproportionate to the
i ncone derived and exposed thenselves to great risk by irregularly issuing
their BRs. The Conmittee al so noted that A-5 was al so unauthorisedly given
the facility of collection and credit of the banker’s cheque by SBI as per
his instructions. The Bonmbay Main Branch of SBlI acting as the agent of ‘SB
CAPS had debited SBI CAPS account and unauthorisedly credited funds to the
account of A-5 instead of mmking paynents to named banks. The cheques drawn
on UCO Bank had been credited to the account of the sane broker. For this
pur pose, the brokers wanted the facility of single point clearance whereby
the activities of issuance and acceptance of bankers’ cheques in their
accounts may be conducted through the security division of the SBI's nmain
branch, Bonbay. The Committee al so noted that PSUs were single |Iargest
source of investable funds and in the investnment of these funds, guidelines
and instructions were routinely flouted and no nornms were observed.

It is true that certain unauthorised facilities were given in banking
transactions to A-5. However, for convicting A-5, it should be proved
beyond reasonabl e doubt that he had committed certain of fences punishable
under the Act. It is true that if any illegal practice or usage is
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devel oped by banks or PSUs it would not be a good defence because
illegality conmtted by a corporation or the concerned officer is required
to be dealt with and punished if it is an offence in accordance with | aw
Take for illustration - collecting donation of unaccounted noney, even if
it is practice or usage, it would be an offence. This is sought to be
brought out on record in the cross-exam nation of |1.Q Bhatnagar that PW23
Khandel wal has given a statenent before himthat A-5 gave a VIP suitcase
contai ning cash to Sitaram Kesari .

Further, we are required to decide the case on the touchstone of

i ngredi ents of the of fence puni shable under | PC and there cannot be any
doubt that those who are found guilty should be punished but the conviction
nust be on the basis of established crimnal jurisprudence and not on noral
or equitable ground or inpression created or gathered by the prosecuting
agency. It is also truethat in the present case, dealing in public funds
was to a large extent but that would not itself be a sufficient ground for
drawi ng any inference in favour-of the prosecution particularly when there
is no evidence on record that MJL or UCO Bank suffered any |oss or any of
accused Nos.| to 4 gained anything. On the contrary, there is evidence on
record that UCO Bank got conmission fromthe said transactions.

This Court in State (Delhi Adm.) v. Laxman Kumar, [1985] 4 SCC 476 at 505
observed as under: -

"Manki nd has shifted fromthe state of nature towards a civilized society
and it is no | onger the physical power of a litigating individual or the

m ght of the ruler nor even the opinionof the nagjority that takes away the
liberty of a citizen by convicting himand making himsuffer a sentence of

i mprisonnment. Award of punishment follow ng conviction at a trial in a
system wedded to rul e of |law is the outcone of cool deliberation in the
court room after adequate hearing is afforded to the parties, accusations
are brought against the accused, the prosecutor is given an opportunity of
supporting the charge and the accused is equally given an opportunity of
neeting the accusations by establishing his innocence. It is the outcone of
cool deliberations and the screening of the material by the informed mnd
of the Judge that |leads to determination of the lis. If the cushion is |ost
and the court roomis allowed to vibrate with the heat generated outside
it, the adjudicatory process suffers and the search for truth is stifled. "
Keeping the aforesaid principle in nmnd, | wuld deal with the prosecution
case agai nst A-5.

Five transactions took place between the MJL and A-5 between the end of
Jan., 1991 and begi nning of May, 1991. A-5 says that he lent nobney to MJL
and MJL returned the | oan on due date together with agreed interest. This
| oan was a secured | oan inasnmuch as MJL transferred and delivered 35 lacs
units of the UTI

The case of the prosecution is that there is an irresistible inference that
A-5 was involved throughout in the case because: -

(a) the pay orders of Canara Bank were collected by his agent M. Anuj
Kali a;
(b) the pay orders were deposited as if he was the payee, which is clear

fromthe apparent tenor of the pay in slip

(c) there are letters witten by his agents/enployees to ANZ Gi ndl ays
Bank asking themto credit the proceeds of the pay orders to his account;

(d) recei pts had been given by his office in respect of the first
transaction of 35 lacs units, which receipt found its way to the records of
the MIL. In the face of this evidence, the defence of Al and A2 that they
had no know edge of the involvenent of A-5 is patently untenable.
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(e) In any event, the entire beneficiary of the whole transaction was
A-5 to whom noni es becane avail able for use.

Fromthe evidence on record, it is proved that-

1. Undi sputedly there is no statutory prohibition that MJL or UCO Bank
cannot grant | oan to the individual

2. In the present case, adnittedly, there is no loss to the MJLL or to
t he UCO bank.

3. It is not the prosecution version that accused Nos. 1,2,3 or 4 got

any advantage or gain because of the five transactions. In any case, there
is no evidence.

4. In first transaction, MJL took |oan by handing over 35 | acs units of
UTlI. In other transactions, MJL gave the anmount on the basis of bank

recei pts. Bank recei pts were backed by the units. RBI directions which are
i ssued in July 1991, nowhere prescribe that a transaction by the Bank on
behal f of the broker clients-if it is backed by the adequate securities is
i rregul ar-—or prohibited.

5. On behalf of MJL it has been stated before the JPC that the
transactions were regular and there was no irregularity. No Oficer of the
MJL has stated before the Court that transactions were irregular. -

Wt nesses exam ned on behal f of MJ are PW Bhargava who was a Lega

Advi sor, MJL and Conpany Secretary, PW 3 Agharam Hal asyam who was t he
General Manager (Finance) and PW Rajan Rangopal who was working as
Executive. Al have stated that transactions were on the basis of
resol uti ons passed by the Sub-Conmm ttee which were approved by the Board.
If MJL Board decides to enter-into such transactions, officers like Al and
A2 or A5 cannot be held guilty.

6. No Bank Officer has stated that the transactions were illegal or
there was any irregularity. UCO Bank has received comm ssion for the said
transacti ons.

7. In such circunstances, there is no question of m sappropriation of
the anobunt by taking loan. In any case alleged gain to A-5 was of taking
loan for a very short period which i's repaid on agreed date with agreed
interest. The | oan was taken by pledging UTlI Units. At the nost, in the FIR
it is stated that the anpbunt was given to A5 at a |ower rate of interest
and that in the first transaction, he charged nore interest. This
contention is also without any substance because in first transaction A-5
only charged 12.75% i nterest for the anpbunt. As against that in all
subsequent four transactions, rate of interest given to the MJ was 16.75%
21% 26.75% and 25% respectivel y.

8. Presuming what is stated in FIRis true that lower rate of interest
was charged, then also once it is |oan transaction to A-5 there is no
guesti on of m sappropriation of the anmount by A-5.

9. The next question is - whether the Bank recei pts were backed by
units or not? For that purpose, prosecution has not |ed any evi dence.
However, prosecution w tnesses admt that record was not nai ntained because
of heavy work.

(a) For that purpose, it would be difficult to hold that A5 is
responsi ble or |iable.

(b) Even for A-3 there is no evidence to the effect that A-3 was required
to maintain such accounts.

(c) Wtness [ DW5(8) Atul Manubhai Parekh] exam ned on behal f of A5 states
that units were handed over to the Bank.
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10. For the aforesaid transactions al so Bank has recei ved brokerage
charges which is reflected in the Bank accounts. Neither the auditors of
the Bank nor the higher officers have raised any objection to such
receipts. On the contrary as per the JPC report as well as RBI Guidelines,
banks were indulging in such transactions. As deposed by the w tnesses,
these transactions were regular and routine transactions.

11. It is contended that in reality if it were | oan transactions then
there was no question of giving a facade of sale transactions and it
establ i shes fraud. This subm ssion cannot be accepted because of the

resol utions of the MI fixing days for repaynent and the rate of interest
neani ng thereby if the ampbunt is not returned on a particular date, the
units would stand forfeited and for that limted purpose it is a sale
transaction and if the anpbunt is repaid with interest, units would be
returned. Further, in case of sale or purchase of units, there would not be
any question of payment of interest. Question of payment of interest would
arise in cases of |oan transaction

12. As 'di-scussed above, resolutions passed by the MJL nake cl ear

di stinction ofinvesting the ampunt "w th the bank” or "through the bank".
May be that there was tacit understanding as the | oan cannot be given to
A-5 by MU, it should be routed through a bank. For this transaction, UTI
units were handed over to the bank, therefore, there is no question of any
fraud or m sappropriation. In any case, for this purpose, A5 is not
liable. The resolutions were passed by the MJL that the anpbunt be given to
UCO Bank for purchase/sale of units. Wenever the transactions were
directed with the bank, the resolutions nmentioned "with the bank" and in
ot her places, it nentioned "through the banks". This would indicate that
the Chairman- cum Managi ng Di rector and Director (Finance) of MIL were
havi ng full know edge that the transactions were |loan transactions in
favour of persons other than the UCO Bank.

Therefore, only question is - whether such transactions through the bank
could be held to be an offence either under Section 403 or Section 405 of
| PC. Rel evant Sections are as under:-

403. Di shonest mi sappropriation of property.-Woever dishonestly

nm sappropriates or converts to his own use any novabl e property, shall be
puni shed with inprisonnment of either description for a termwhich may
extend to two years, or with fine, or w th both.

"405. Crimnal breach of trust-Woever, being in any manner entrusted with
property, or with any dom ni on over property, dishonestly m sappropriates
or converts to his own use that property, or dishonestly uses or di sposes
of that property in violation of any direction of |aw prescribing the node
in which such trust is to be discharged, or of any |egal contract, express
or inplied, which he has nade touching the di scharge of such trust or
wilfully suffers any other person so to do, commts "crimnal breach of
trust".

Sections 403 and 405 require di shonest mi sappropriation. The word
"di shonestly" is defined under Section 24 1PC as under: -

"24. Dishonestly.-Woever does anything with the intention of causing
wongful gain to one person or wongful |oss to another person, is said to
do that thing "dishonestly".

VWhat is punishabl e under Section 403 is di shonest m sappropriation or
conversion to his own use any noveabl e property. Further as per the

Expl anati on, di shonest m sappropriation for tinme being or for a short tine
is also msappropriation within the neaning of the section. Hence, for
establishing the offence it is required to be proved that-

1. The property belongs to a person other than the accused.
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2. The accused appropriated the said property or converted it to his
own use. And,

3. He did so 'dishonestly’ - that is to say with the intention of
causi ng wongful gain to one or wongful |oss to another person

Allegations in this case are that firstly, accused appropriated cheques
i ssued by Canara Bank in favour of Gindlays Bank to hinmself. Secondly,
that appropriation was m sappropriation and, thirdly, it was di shonest.

Further, essential ingredients required to be proved under Section 405 are-

1. Accused nust be entrusted with sone property or with any doninion
over property,

2. He di shonestly m sappropriates or dishonestly converts to his own
use that property, or

3. Di shonestly uses or disposes of that property in violation of any
direction of law prescribing the node in which such trust is to be
di scharged or of any |egal contract, or

4. WIllfully suffers any other person to do so.

In this case, an essential ingredient which'is required to be established
woul d be ' di shonest mi sappropriation or use . For this, it is contended
that A-5 took | oan from MJL through UCO Bank. If it is established that he
took |l oan from MJL through UCO Bank, then there is no question of

m sappropriati on because property bel onged to himas he was the owner of
the said amunt.

For this purpose, let us consider the prosecution case in the |light of the
following illustrations-

(A Presune that A-5 received theanount by investnment/ |oan from UCO
Bank by depositing UTI Units; or

(B) Presune that A-5 took |loan from MU directly by pledging UTlI units.

In both the aforesaid cases, it cannot be held that the said transactions
are illegal or irregular

Then,

(O There is a resolution by MIJL that investnent/loan cannot 'be made by
MJL with any individual. Admittedly, there is no such statutory provision
or rules prohibiting such investnment. Resolution pernmts investment with
banks/ PSUs.

In such case, presune that A-5 approaches bank to act on his behalf for
getting investment from MJL by depositing units. Bank wites letter for
such investnent, issues Bank Receipt, receives noney, pays it to A-5 as
agreed by chargi ng brokerage which is considered to be a comrercia
transaction by a bank.

The question to be asked woul d be - whether any such transaction ’'through’
bank woul d be an of fence?

Prima facie, there is no such | aw prohibiting such transaction nor it can
be held to be an offence under any law. In such a transaction, there is no
guestion of di shonest m sappropriation. The Investigating Oficer PW5 M.
Bhat nagar in his cross-exanination, has stated that according to him after
the placenent of funds with UCO Bank, the Bank woul d not be acting
illegally if it places those very funds with a third party.
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However, the prosecution case is made out on the ground that as MJL was not
giving any loan directly to individual (A-5), he manipulated and created
subterfuge as if UCO bank was purchasing the UTl Units. For this purpose,
on behal f of MJ cheques were issued by Canara Bank in favour of ANZ

Gindl ays Bank. Those cheques were deposited at Del hi Branch and the anpunt
was transferred in the nane of A-5 at Grindlays Bank’s Bombay Branch
Thereafter, Gindlays Bank’s Bonbay Branch issued cheques in favour of UCO
Bank and in turn UCO Bank gave credit of the said amount to A-5.

Further, it is contended that if the transactions were w th UCO Bank
guestion is-why the cheques were prepared in the nane of ANZ Gindl ays
Bank? -There was no necessity of doing so.

-Why the said cheques were handed over to the representative of A-5?

Prosecution contends that as it-was subterfuge, this irregular nmethod was
adopt ed. Defence contends that it was known to MJ that anmount was neant
for A-5 and, therefore, this procedure was adopted for earliest rel ease of
funds in favour of A-5. By this nethod, UCO Bank Bonbay Branch got the
noney on the sane day. It is pointed out that Gindlays Bank was not at al
concerned with noney except for transmitting the sane to its beneficiary.

At this stage, we would refer to the decision in Chelloor Mankkal Narayan
I[ttiravi Nanbudiri 'v. State of Travancore, Cochin, AIR (1953) SC 478]. In
that case, the appel lant-accused was appoi nted receiver of a Cotton MII.
He denanded and recei ved paynent over and above the narket price in respect
of cotton bales allotted to a shopkeeper. He was charged for crimna
breach of trust and m sappropriating the extra noney received by him

wi thout bringing it into the MII’s account. The Court dealt with the
guesti on- whether the extra noney was given by the shopkeeper to the
accused for and on behalf of the MII or was given to himpersonally as a
notive or reward for showi ng sone favour. In that context, Court considered
the definition of crimnal breach of trust and held (in para 21) as under: -

"It follows al nost axiomatically fromthis definition that the ownership or
beneficial interest in the property in respect of which crimnal breach of
trust is alleged to have been conmitted, nust be in sone person other than
the accused and the latter nust hold it on account of 'sone person or in
sone way for his benefit. In the case before us, it is not disputed that if
the sum of Rs. 23,100 was paid by PWM to the appellant by way of illega
gratification to induce the latter to make an allotnent of cloth in his
favour, there could be no question of entrustnent in such paynent. The
payee woul d then receive the noney on his own behalf and not on behal f of
or in trust for anybody else. The crinminality of ‘an act of this character
woul d consist in illegal receipt of the noney and the question of
subsequent m sappropriation or conversion of the sane woul d not arise at
all."

Learned Solicitor General M. Salve contended that MJL had not deci ded at
any point of tine to lend noney to A-5. The so-cal l.ed transactions of

[ endi ng noney to A-5 or purchasing UTlI Units from UCO Bank was nere
pretence by giving a cover of ostensible sale of units to MIL. If really,
there was a | oan transaction between MJL and A-5, MJL woul d have i ssued pay
order in favour of A-5, but in the present case, the pay orders - bankers’
cheques were issued by the Canara Bank in favour of Gindlays Bank and the
cheques were havi ng endorsenent of-crossed cheques, account payee, non-
transferable. After receipt of the said cheques, surprisingly, officer of
Grindlays Bank credited it in the account of A-5. Thereafter, A-5 again
transferred it in his account in Gindlays Bank at Bonbay. He again issued
the cheque through Gindlays Bank in favour of UCO Bank and UCO Bank
transferred the said amount in favour of A-5. He submits that if it was a
real and genuine transaction of noney lending by ML in favour of A-5,
parties woul d not have credited such subterfuge or pretence as if MJL was
pur chasi ng units from UCO Bank, Bonmbay O fi ce.
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It is his further contention that in any case A3 Deosthali had no authority
to sell units to MJIL. He pointed out rel evant Sections of the Negotiable
Instrunments Act for contending that the amount of crossed A/c Payee Cheque
havi ng endorsenent "non transferable" can not be paid to A-5. For this
purpose, he referred to various provisions of Negotiable Instruments Act,
1881 (Chapter VI Section 78).

Learned senior counsel M. Jethnalani made it abundantly clear that he
confines his submissions to the effect that A-5 had only | oan transactions
with MJL and the ampunt taken on | oan was paid with interest and comm ssion
was paid to UCO Bank. The transactions are already squared up, hence there
is no question of any offence being committed by A-5. He further nakes it
clear that considering the course of dealing it is apparent that there is
consensus agreenent that nonies from MJL were received for custonmer nanely
A-5, fromthe custoners’ |ender for handing over the sane to the customner.
Equal | y, when custoner discharges the debt, noney woul d be paid accordingly
to the I'ender. He, therefore, submts that this was a tacit agreenent

bet ween the parti es.

In this case, it is true that MJL has passed the resolution to invest its
funds with the PSUs or Banks or through PSUs or banks. The word 'through
woul d certainly nean that it is not with the banks. In any case, because of
the resolutions passed by the MI, it cannot be held that there was any
prohibition for the MJL to invest its funds through the banks by giving

loan to an individual. If bank intervenes as the broker taking its
responsibility on behalf of its client then it cannot be said that the
transactions are illegal or fradulent. For this purpose, in earlier

par agr aphs, resolutions passed by the MJL are referred. Resolution dated
4.5.1989 (Ex.9) specifically provides that to fetch higher rate of interest
than what is available on loaning of funds to PSUs, the Board has permtted
the Sub-comittee forned by it for the purpose to invest surplus funds of
the conpany fromtine to tinme in the purchase of units of UTI either

t hrough schedul ed banks or directly. In any case, the Managi ng Director and
Director (Finance) of MJL who had passed the resolutions for the
transactions in question would have reveal ed the true nature of the
transactions. They woul d have stated that they were or were not aware that

| oan anmount was for A-5. It is admitted that they were exam ned by the

I nvestigating Oficer M. Bhatnagar, who exercised his discretion and
arrived at the conclusion that they were not required to be exam ned. In
crimnal prosecution, in such a situation, if any reasonable doubt arises,
benefit would be in favour of accused.

Further, adverse inference could have been drawn against ‘A-5 if the anount
was received by himw thout pledging any units with the bank. As - discussed
above, it is the contention on behalf of A-5 that UTFl units were handed
over to the bank and on that basis BRs were issued by A-3. For this
purpose, witness is al so exam ned. However, prosecution has failed to
establish that BRs were issued w thout being backed by the units.

For the transfer of the amobunt from Canara Bank to UCO Bank at Bonbay
Branch via Gindlays Bank, it has cone on record that 'such irregular

unj ustfiable practice had devel oped with certain banks. It has al so conme on
record that even SBlI had given such facility to A-5 (as per JPC Report). In
such a state of prosecution evidence, it cannot be hel d beyond reasonabl e
doubt that A-5 conmmitted any of fence puni shabl e under Section 403 or
abetted of fence puni shabl e under Section 405 of |IPC or has abetted any
conmi ssi on of offence punishable under Section 468 r/w Section 464 |PC. For
the cheque issued by the Canara Bank in favour of Gindlays Bank, there is
not hi ng on record that nonies were nmeant for Gindlays Bank. As pointed out
by the | earned counsel for A-5, the beneficial interest for the said anount
remained in A-5. It is nobody’'s case that the UCO Bank itself has sold or
purchased the units and was entitled to have the cheque anpbunt, that is to
say that ownership or beneficial interest in the property was not w th UCO
Bank.
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Wth regard to first transaction, it is to be stated that it is nobody’'s
case that UCO bank sold and thereafter re-purchased the units to MJL and
therefore it was entitled to get it back from MJ. As soon as the anount
was re-paid by MJ, original owner of the UTI units was entitled to get it
back and that was done by A-5.

Further, docunent Ex.58 (Vol.26 page 7056) and Ex. A-5 (1) (Vol.23 page
6514) are referred to show that MJL was knowi ng about the transactions with
A-5. Ex.58 is the letter dated 22nd January, 1991 witten by UCO Bank to
MJL requesting to hand over the delivery of units to M. Khandel wal; and
Ex.A 5 (1) is the receipt dated 24.1.1991 issued by M. Khandelwal (an

enpl oyee of A-5) on the letter-pad of A-5. Both these docurments woul d al so
i ndicate that MJL was fully aware about the transaction with A-5.

Finally, an inportant contention raised by the |earned counsel for the
appel l ants that for the transaction nos.l to 3 i.e. transactions dated
24.1.1991, 13.3.1991 and 18.3.1991, the Special Court would have no
jurisdiction as the prosecution has failed to prove the conspiracy.
Admittedly, the said transactions had taken place prior to cut-off date
prescri bed under Section 3(2) of the SCAM Act, which is 1st April, 1991. In
ny view, the said subnission requires to be accepted. However, it is not
required to be discussed further in view of the finding that the
prosecution has failed to prove beyond reasonabl e doubt that accused have
conmi tted any of fence.

Finally, there is noloss to ML or to the Bank but as the |oan amunt is
given to A-5 by MJL through UCO Bank and as the loan is re-paid by A-5, it
cannot be held that A-5 committed the offence of ms-appropriation

Further, while deciding crimnal matters, where heat is generated outside
the Court room it is the function of the Court to decide the matter after
cool deliberation on the basis of existinglaw and crimnal jurisprudence
and the adjudi catory process should renmain unaffected by such heat.
Conviction or acquittal in a systemwedded to rule of |aw should be in
accordance with law only. As observed in the case of Laxman Kumar (supra)
if the cushion is lost and the Court roomis allowed to vibrate with the
heat generated outside it, the adjudicatory process suffers and the search
for truth is stifled. It is for the Parliament to enact |aws to neet white-
coloured illegalities or irregularities affecting the society.

VWhat energes fromthe discussion of the entire evidence which, to sone
extent, is reproduced in the earlier paragraphs is: -

(a) The SCAM Act does not create any new offence nor changes the procedure
as prescribed in the Code of Criminal Procedure nor rtaises any presunption
pertaining to an of fence puni shabl e under the |Indian Penal Code or
Prevention of Corruption Act. The offences of ms-appropriation, crimna
breach of trust or fraud and forgery are required to he established by the
prosecution on the basis of existing crimnal jurisprudence, which requires
that prosecution has to establish its case beyond reasonabl e doubt. Serious
al  egati ons woul d not be a ground for convicting the accused unless there
is sufficient evidence to connect the accused with the crime.

Joint Parliamentary Conmittee found that many brokers used sone of the
banks as "routing" banks which carried | arge vol une of securities
transactions for them The Bonbay Main Branch of SBlI acting as the agent of
SBlI Caps had debited SBI Caps account and unauthorisedly credited funds to
the account of HSMinstead of making paynents to named banks/institutions.

The Conmittee noted that the PSUs were the single |argest source of surplus
i nvestible funds around Rs. 36000 crores between April 1990 and Decenber
1992. In the investnment of these funds guidelines and instructions were
routinely flouted and no nornms were observed. Neither DPE nor the

M ni stries concerned took any steps to ensure the conpliance of their
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gui delines. Even the Mnistry of Petroleumand Natural Gas which had made a
revi ew of investment of surplus funds by the PSUs under its adm nistrative
control in May 1990 closed its eyes knowing fully well that PSUs were
investing with the foreign banks despite the guidelines of DPE that PSUs
coul d have normal banking transactions only with nationalised banks.

The PSUs have placed funds with banks and finance conpanies for very short
peri ods, sonetines for only a few days and even for one day inplying supply
of funds for specul ative purposes to earn higher return. These

banks/fi nance conpani es issued BRs for the anobunt received. The PSUs after
the maturity of investments returned the BRs and got their nonies al ong
with the yield which was agreed to at the tine of placenent of funds. Thus
these transactions were in the nature of ready forward deal s i nstead of
genui ne i nvestnment transactions.

(b) The prosecuti on version of conspiracy as stated in the FIR and the
chargesheet is contrary to what-has been tried to be proved by |eading the
evi dence of wi tness, nanely, M. Khandelwal PW23. In the FIR and the
chargesheet, it is stated that there was conspiracy in the nonth of January
1991. As ‘against this, evidence which is led is to the effect that
conspiracy was hatched in April/ My 1989. That evidence is found to be
totally unreliable. Subsequently, devel oped prosecution version of
conspiracy on the basis of evidence of PW3 creates doubt with regard to
the efficacy of the investigation

(c) There are no circunstances on record from whi ch reasonabl e inference
of conspiracy could be drawn as it was the practice adopted by sonme of the
Banks and Public Sector Undertakings of short terminvestnents of their
extra funds. May be that the practice adopted by the banks or PSUs was
unjustified or irregular

(d) Jurisdiction of the Court under the SCAM Act is limted for the
transactions in Securities after the First Day of April, 1991 and on or
before 6th June, 1992. As the prosecution has failed to prove the
conspi racy, the accused cannot be convicted by the Court for the
transactions dated 24.1.1991, 13.3.1991 and 18. 3. 1991

Remai ning 4th and 5th transactions are on 24.4.1991 and 2.5.1991 for two
days and five days respectively. Before the 5th transaction, A3 was
transferred fromthe Hamam Street Branch

(e) In the investnent policy or |ending policy as per the guidelines
franed by the MIL in 1989 (Ex.9) use of phrase 'through Schedul ed Banks’ or
"directly’ appears to be intentional. "Through Schedul ed Bank’ woul d

indicate that the anpbunt is not invested 'with the Bank’. Resol utions Exs.
22, 23, 24, 40 and 42 passed by the MJL for investnent of funds as
reproduced above al so reflect the sane thing, nanmely "through bank" or
"with the bank".

(f) Resol ution Ex. 22 dated 1.2.1991 reveal s how the docunents were
prepared to suit its purpose by the MIL. The relevant part of resolution
reads thus-

Y In our docunentation we have to show t he borrow ng as sal es of our

i nvestments. Therefore, it is proposed to show such borrowi ng as reduction
in our investnents. This has been discussed with Conmpany Secretary al so who
is agreeable for such treatnent."

PWI M. Rajan Rangopal has admitted that the nanme of the broker did not
figure or reflect on the record of MIL in the event of transaction of
i nvest nent bei ng through broker

(9) In any case, Al and A2 who are sought to be prosecuted are not
responsi ble for the said policy. The policy is framed by the Board and as
per the said policy, Sub-Commttee headed by the Chairman and the Managi ng
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Director of MJ and Financial Director has passed appropriate resolutions.
It appears that they were in know of entire investnents, but for the
reasons best known to the prosecution, they are not prosecuted or exam ned
as w tnesses even though they were interrogated by the I nvestigating
Oficer.

(h) Al and A2 were pronpted for their efficiency and good work. The sane
stand was taken by the MJL before the JPC despite knowi ng that there was
so-cal l ed investigation by the CBI

(i) MU has not suffered any loss. On the contrary, it has received
substantial interest for short terminvestnent for a few days.

(j) UCO Bank has al so earned commi ssion which is reflected in its account.

(k) If there was any di shonest intention on the part of A-3, he would not
have credited the earned comm ssion for the transactions in the account
books of the bank.

(1) No l.oss to the UCO Bank.

(m Neither the MJL nor UCO Bank has | odged any FIR for so-called ms-
appropriation or fraud.

(n) The prosecution has not even suggested that accused Nos.l, 2, 3 or 4
got any pecuni ary advantage or gain by such transactions.

(0) Evidence led by the prosecution discloses that it was the practice of
the Bank to issue BRs for such type of transactions.

It was the duty of the prosecution to carry out necessary investigation
whet her the BRs were backed by the units or not. If the Investigating
Oficer fails to discharge its duty, no inference can be drawn that BRs
were not backed by security/units. Prosecution has mserably failed to
prove that A-3 issued BRs wi thout holding units as security or that BRs
were not backed by units.

PWB Hal asyam Chi ef General Manager (Finance) of MJL has stated that

| ooki ng at the BRs of UCO Bank, no suspicion would arise and that issuance
of the BRs necessarily indicates that bank issuing it woul d be hol ding the
security covered under the BR

(p) M. Ramanat han, Divisional Manager of UCO Bank at Bonbay O fice at the
rel evant time has produced on record letter dated 8.1.1991 Ex.231 witten
by him stating resunption of switch transaction after discussing the
subject with various authorities including Zonal Manager, Ceneral Manager
and Dy. Manager of UCO Bank

(gq) On the evidence as it is, at the highest it was a failure on the part
of Al, A2 and A3 to performtheir duties or observe rules of procedure i'n
appropriate nmanner and nay at the nobst be an administrative | apse.

(r) As discussed above, there is no evidence against A-2 and A-4 to connect
themw th the crine.

(s) A-4 is prosecuted without collecting any evidence agai nst himthat he
was responsible for crediting the amount in the account of A-5. The
prosecution has erroneously proceeded as if the anpbunt of pay orders issued
in favour of Gindlays Bank was directly deposited in the account of A-5.

(t) For A-5, it is to be held that he gave loan to MIL in first
transaction and borrowed the amount in |last four transactions. These
transactions were carried out through UCO Bank. Therefore, assum ng that
those transacti ons were agai nst the guidelines issued by the RBI, it would
not mean that A-5 has ms-appropriated the anount. He repaid the ampunt on
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fixed dates with stipulated interest. Question of paynent of interest would
arise in cases of loan transaction and nornmally bank woul d not borrow the
amount at such a high rate of interest. The Bank has issued BRs and there
is no evidence that BRs were not backed by the units. On the contrary,

def ence has | ed evidence to suggest that units were given as security.

(u) For A-3 also, Investigating Oficer has not bothered to verify properly
because admttedly A-3 was transferred from Hamam Street Branch at Bonbay
to H ngha Branch, Near Nagpur at the relevant tinme when 5th transaction was
carried out between 2.5.1991 to 7.5.1991

(v) As nentioned above, Section 415 has two parts. VWiile in the first part,
the person nust "dishonestly" or "fraudul ently" induce the conplainant to
deliver any property; in the second part, the person should intentionally

i nduce the conplainant to door omt to do a thing. That is to say, in the
first part, inducement nust be dishonest or fraudulent. In the second part,
the i nducerment shoul d be i nt entional

In the present case, it is very inportant to deternmine who is the

control li'ng agent behi nd the act of the Conpany (MJL). |f the Board of the
MUL or the Management of the Bank were fully aware of such transactions,
subor di nates who carry out the transactions could not be held guilty as for
the of fences for which the accused are charged, mens rea nust be proved.
Therefore, those who are responsible for taking such decision, could be
prosecuted, but not those who are only carrying out directions on the basis
that it is a comercial policy of the Conpany (MJL) or the Bank. As stated
before JPC, it was an effort to naxim'se the yield or surplus funds of MJL
and there was no need for the conmpany to take any action agai nst the

of ficers.

Hence, in ny view, prosecution has failed to prove its case against the
accused. In the result, Crimnal Appeal No. 1097 of 1999 filed by Ram
Narain Popli (A-4), Crimnal Appeal No. 1117 of 1999 filed by Pranod Kumar
Manocha (A-1), Crimnal Appeal No. 1141 of 1999 filed by Vi nayak Narayan
Deosthali (A-3) and Crim nal Appeal No. 1150 filed by Harshad S. Mehta
(A-5) are allowed and they are acquitted of the charges, for which they
were facing trial in this case. Crimnal Appeal No.S21 of 2000 filed by
Central Bureau of Investigation against acquittal of A-2 stands disnissed.

ORDER OF THE COURT In the result it is held that:-

(1) Crimnal Appeal No. 521 of 2000 filed by the State against A2 Anbuj
Sushi | Kumar Jain is dismssed.

(2) Crim nal Appeal No. 1097 of 1999 filed by A-4 Ram Narayan Popli is
all owed and he is acquitted of all the offences all eged agai nst' hi m

(3) Further, in view of the judgnent rendered by the Mjority, Crimnal
Appeal Nos. 1117 of 1999, 1141 of 1999 and 1150 of 1999 filed by Al Pranpd
Kumar Prital Lal Manocha, A-3 Vinayak Narayan Deosthali and deceased A-5
Har shad Shantilal Mehta respectively are partly al lowed. The order of

convi ction awarded by the Special Court in respect of Al, A3 and A5 is
confirmed. However, sentence of Al and A3 is reduced to the period already
under gone.

Ordered accordingly.

ARI JI T PASAYAT, J. Notwi thstanding my great respect for |earned Brother
Shah’s wi sdom and erudition, | amunable to agree that sone of the

appel lants i.e. A-l, A-3 and A-5 deserve to be acquitted. My reasons with
whi ch brother Agrawal al so agrees, are as foll ows:

The present appeals relate to Special Case No.6/1994 which was one of the
32 cases filed by the Central Bureau of Investigation (in short the 'CBI")
under the provisions of Special Court (Trial of offences relating to
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Transactions in Securities) Act, 1992 (in short the Special Court Act’).

Bef ore constitution of the Court under the Special Court Act severa
enquiries were nade in relation to securities scamwhich all egedly broke
out in May 1992 in various types of transactions relating to governnent
securities. The basic allegation was that these transactions were made in
active connivance with the officials of banks, financial institutions and
shar ehol ders. One Conmmittee known as Jankiraman Conmmittee was appoi nted by
the Reserve Bank of India (hereinafter referred to as the RBI’') under the
chai rmanshi p of one Shri R Jankiraman, the then Deputy Governor of the
RBI. The Committee submitted its report between May 1992 and April 1993.
First report in point of time was submtted by the Committee in May 1992
and it was indicated that the anpbunt involved was estimated to be about
rupees 4,300 crores. The Governnent first pronul gated an O di nance which
was replaced by the Special Court Act on 8th August, 1992.

When the matter was brought to the notice of both Houses of Parliament, a
Joint Parlianmentary Commttee (iin short the JPC) was appointed to enquire
into the irregularities.

Prosecution version was that there were five transactions conducted between
January 1991 to May 1991 involving Rs. 43,96, 65,000 purportedly as ready
forward deals. The securities involved were units of Unit Trust of India
(in short UTI'). Two stages were involved in the transactions; the first
sal e and purchase and the second reversal thereof. The bankers invol ved
were United Commrercial Bank, Hamam Street Branch, Bonbay, Canara Bank
Sansad Marg, New Del hi, Bank of America, Bonbay Branch and New Del h

Branch, ANZ Grindl ays Bank, Sansad Marg, New Del hi and ANZ Gindl ays Bank,
Bonbay Branch. The CGovernment conpany invol ved was Maruti Udyog Ltd. (in
short MJL").

The reports of the Janakiranman’s Conmittee and the JPC were placed before
the Trial Court and were exhibited as 237(1) and 237(2).

The basic allegation was that asa result of crimnal conspiracy surplus
funds of MJL had been deposited in Canara Bank, New Del hi and were diverted
to the account of A-5, Harshad with Gindlays Bank, 'Delhi and finally to
UCO Bank, Bombay. It was the prosecution’s case that there was no authority
of accused 1 - Pranmpd and accused 2 - Anbuj Jainto deal with A-5, Harshad
and though he was the full beneficiary and he had been directly benefited
fromthe transaction, a picture was presented as if he had nothing to do in
the matter. Such illegal transactions were done with the aid and assistance
and direct involvement of A-3 (Deosthali) and A-4 (Popli)

Accused Nos. 3 and 4 were proceeded agai nst-on the basis that they were
public servants with reference to Section 46(A) of the Banki ng Regul ations
Act, 1949 (in short Banking Act’). The five accused-appellants were charged
under Sections 409, 420, 467, 471 of the Indian Penal Code, 1860 (in short
the IPC ) and Section 13(1)(c) read with Section 13 (2) of the Prevention
of Corruption Act, 1988 (in short the PC Act’).

Ref erence was nmade to various docunents to show how the transactions were
conduct ed and how docunments were fabricated to facilitate use of the huge
sums of nmoney by A-5, Harshad. Al the accused persons pleaded i nnocence.

The stand of accused No. 1, Pranod and accused No.2, Anbuj Jain was that
they did not know the invol venent of A-5. Additionally, A-l took a stand
that A-5, Harshad is broker of UCO Bank. So far as A-3 was concerned though
he did not deny authorship of several letters which were placed on record
by the prosecution to show all eged comm ssion of forgery, stated that the
transactions were put through under nmere routing facilities and in any
event so far as the last two transacti ons were concerned, he was not
working in the concerned branch. He took a stand that though the letters
produced by the prosecution to show that forgery had been conmitted, as
they were typed outside the office, the sane was done due to pressure of
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wor k. Accused 4 took the stand that he was totally unconcerned with the
transaction. Accused No.5 took a stand that there was no neeting as alleged
by the prosecution to present a case of conspiracy, and in any event he was
totally unaware of the transactions and further, even accepting that there
were some transactions they were under nere routing facility. Reference was
al so made that issuance of BRs while putting through transaction with MIL
was under routing facility by the UCO Bank. They were illegally permssible
and there was no prohibition for the sanme. There was adequate bal ance of
securities noney with UCO Bank at the rel evant dates and UCO Bank i ssued
its BRs relating to the inmpugned transactions favouring MJL. Finally, it
was submitted that all the transactions were reversed and financia
obligations were discharged and nmet, and no anmpbunt was due or outstanding
under the transactions in question. Watever had been done by and /or from
the Bonbay office with regard to the inpugned transacti ons was done under
the instructions of PW23, Khandelwal. The transactions in the securities
bet ween hi m and MJL were conducted on principal to principal basis and the
same were put through UCO Bank wunder routing facility extended to himby it
and MJL in particular was very nuch aware of the said fact, nanely that the
transactions in question were directly between MJL and himand that the
same were on principal to principal basis.

It was al so pointed out that before the JPC there was no objection raised
by the MJL as not hi ng-was considered irregul ar

The Trial Court had found that though representati ons were nmade that the
units were there as security, inreality these were not there. The findings
in this regard are reproduced bel ow

"Al'l these would show that case as has been sought to put forthwith by
Accused No. 5-HSM of there being sufficient balance of security namely,
Units in his account with UCO Bank, to neet the commitnents about 4
transactions being Nos. 2 to 5 with MJ, in the circunstances cannot be
bel i eved and accepted and therefore requires to be rejected outright."

Each of the five transactions needs to be exam ned separately.

Transaction No. |: This transaction dated 24.1.1991 involves 35 lacs units
of UTlI as security and it is ostensibly shown to have been purchased by MJL
from UCO Bank, Hamam Street Branch, Bonbay for a consideration of

Rs. 4,99, 45,000. There was a reversal as agreed on 25.2.1991. ‘Accused No. 3,
Deosthali addressed a letter dated 23.1.1991 on the |etter head of UCO Bank
of the concerned Branch to MJL stating that arrangenent for paynent of

consi deration of the aforesaid sumwould be nade t hrough Bank of Anerica,
New Del hi with a further request to MJL to hand over the physical delivery
of the security to Mhan Khandel wal (PW23). Admittedly, the paynment cane
to be made by and/or fromthe account of accused No.5, Harshad. Bonbay's
office of A-5 by its letter to Bank of America, Bonbay requested renittance
of the ampunt by nmeans of 1TROto its Del hi Branch for crediting into the
account of MJL, Del hi. Accordingly, Bank of America, (Bonbay and Del h
branches) arranged the paynent thereof to MJ. On receipt of the anount,
the securities were delivered to Anuj Kalia (PW16), an enpl oyee of A-5
Harshad at its Del hi Ofice who was instructed and deputed by Khandel wa
(PW23). The proposal submitted by A-l indicated as if the transaction was
bet ween MJL and UCO Bank, Hamam Street, Bonbay. Nothing was nentioned about
the role of A-5 who was operating frombehind the screen. At the reversa
stage, accused No.3, Deosthali addressed a letter dated 22.2.1991 (Exbt.59)
on the letter head of UCO Bank to MU instructing it to remt the anpbunt of
Rs. 5, 05,03, 250 through Gindl ays Bank, Del hi. Letter was addressed by MJL
to its bankers Canara Bank, Delhi to issue a pay order favouring Gindl ays
Bank, The same was handed over to Anuj Kalia (PW16). On instructions from
Khandel wal (PW23) the pay order was deposited directly into the account of
Harshad (A-5) with Grindlays Bank, Del hi by handing over the sanme to A-4,
Popli, the concerned officer of the Gindlays Bank. Letter was issued by
the Delhi Ofice of A-5 instructing Gindlays Bank for remttance of the
amount by TT to its Bonbay Branch whi ch was done on the same day. Then the
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amount was paid by pay order to UCO Bank, Hamam Street Branch, Bonbay and
the anpbunt was credited to the account of A-5.

A bare perusal of the method adopted shows that the same was di si nvestnents
borrowi ng transaction between MJL and UCO Bank though it was reflected to
be a transaction as if MJL had borrowed money from UCO Bank agai nst the
security as a ready forward deal, the consideration was actually provided
by Harshad through the Bank of Anmerica. In fact, the interest that was paid
by MJL did not go to UCO Bank but went ultimately into the account of A-5
Harshad. Exbt. 58 is the letter dated 23.1.1991 addressed by UCO Bank
Hamam Street Branch, Bonbay to MJL and it was signed at two places by A-3
Deosthali. There was no dispute that A-3 had signed and addressed the
letter.

Exbt. 54 is the letter dated 24.1.1991 addressed by the Bonbay office of
A-5 to the Manager of Bank of ‘America, Bonmbay by which instruction was
given to transfer the anmpunt involved to New Del hi in the account of MJL
A-5 has taken a stand that the transacti on was between himand MJL on
principal -to-principal basis through UCO Bank under routing facility. The
Agenda Note and the Resolution clearly show that MJ was not dealing with
A-5 on principal-to-principal basis. In fact, what was authorized was a
transacti on between MJL and the UCO Bank

Certain very suspicious circunmstances surround this transaction
particularly, the roleof A-3. The letter (Exbt. 58) was not typed in the
of fice of the UCO Branch. The typist (PW®6) has categorically stated that
he has not typed it. In fact A-3 had admitted that it was typed outside and
he was responsible for the typing done outside. H s plea that due to
pressure of work it ‘had to be done outside can be accepted with a pinch of
salt. It was for PW6 to say that there was pressure of work and,

therefore, the letter was required to be typed outside. There was no ot her

i nstance, except the cases involving A-5 and the other transactions to

whi ch reference shall be nade subsequently, that the letter was typed
outside. So far as reversal is concerned, the role of A-3 is very
significant. The letter (Exbt. 59) was witten by A-3. He accepted that he
was the author and signatory of theletter. Exbt. No. 101 is a letter dated
25.2.1991 issued by the Delhi Ofice of A-5 to the Gindlays Bank, by which
it was instructed to credit the proceeds of the pay order (Exbt. 28) to the
account of A-5. The sane was authorized by Anuj Kalia (PW16) and signed by
Mohan Khandel wal (PW 23). The current account nunber  of A-5 was al so
mentioned in the letter.

Fromthe statenent of account of UCO Bank, Hamam Street Branch, Bonbay
(Exbt. 149) it is clear that there was no debit entry showing that the UCO
Bank, Bonbay have charged any conmi ssion for the transaction of 35 | akhs of
units of UTlI and there is also nothing to show t hat ‘UCO Bank had char ged
any conm ssion fromA-5. From Exhibits 44 and 45 which are interna
vouchers, it is clear that though nanes of Bank of Anerica and UCO Bank
have been indicated, there was no invol venent of UCO Bank either in passing
or receiving funds in its own account. On the contrary, evidence shows that
in the first instance noney was paid by A-5 through-its bankers to MJL
There was nothing to show that the paynent was made to MJL t hrough Bank of
America under the instructions of UCO Bank, Bombay. Similarly, at the stage
of reversal, the amobunt paid by MIL directly cane to be credited in the
account of A-5 first in the Gindlays Bank, Del hi, then Gindl ays Bank
Bonbay and finally in the UCO Bank, Bonmbay. In all these three stages, the
amount went directly to the account of A-5. There was no invol vement of any
UCO Bank in financial aspects of the transaction, if the Bank, as clainmed
by A-5, at all acted for himas routing bank in the transaction. On the
contrary, there is no involvenment of UCO Bank either on 24.1.1991 and
25.2.1991 either in passing or receiving funds in it own account. At the
first instance, noney was paid by A-5 through Bank of Anerica to MJL. There
is nothing to show that such paynment was nade under the instructions of UCO
Bank, Hamam Street Branch, Bomnbay.
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Transaction No. 2

Conming to the second transaction, it involved 70 lacs units of UTlI. Here
MJL was the purchaser and UCO Bank, Hamam Street Branch, Bonbay was the
seller. The date of the transaction is 13.3.1991. Here again, the nodus
operandi for this transaction is alnost identical to those involved in
Transactions 3, 4 and 5. In respect of the second transaction A-3 addressed
a letter dated 13.3.1991 to MIL on the letter head of the UCO Bank, Bonbay
instructing renmittance of the anpunt involved. He issued under his
signatory Bank Receipt (BR) of UCO Bank favouring MJL in respect of the
security. The letter and the BR were received at the first instance in the
office of A-5 at Del hi which then passed across to A-l who then put up a
proposal in the formof Agenda Note before the Investnment Conmittee show ng
as if the transaction was between MJL and UCO Bank, Bonbay and on this
basi s approval was obtained. On the sanme day, as authorized signatory of
MJUL, A-l instructed Canara Bank, Delhi to issue a pay order favouring
Grindl ays Bank by debiting the amount to the account of MJL and accordingly
Canara Bank issued its pay order for the amount directly to MIL. A-5' s
Del hi O fice instructed its bankers Gindlays Bank, Del hi for issuance of a
banker’s ‘cheque for the said anmount favouring Gindlays for the benefit of
MJL by depositing the anpbunt into the account of A-5. This is what was
done.

Exbt. 60 is the letter dated 13.3.1991 which was signed by A-3 Deosthali.
By the said letter /it was indicated to MJIL that it (MJL) had purchased 70
| akhs of units. There was a request to remt funds through Gindlays Bank
The Agenda Note and the approval clearly show that MJL was to place funds
t hrough UCO Bank.

A reading of the Agenda Note and the Resolution clearly shows that the
transaction was intended to be between MJ and UCO Bank. Mich was made of
the words "t hrough UCO Bank" to contend that there was no prohibition on

i nvol venent of A-5. This has to be considered in the background of the
stand of A-5. Hs stand was that the transaction was between himand MJL on
principal -to-principal basis. But the material on evidence clearly shows
that the intention was that MJL was to be the purchaser and the UCO Bank
the seller.

Exbt. 38 is the BR i ssued by the UCO Bank. The sane was authored and signed
by A-3. BR recites UCO Bank having received from MJL the concerned sum
bei ng the cost of 70 | akhs of units of the face value of rupees 7 crores.

It was stipulated that the security will be delivered when ready in
exchange "by this receipt" is duly discharged. The said recital in the BR
clearly fromits plain reading woul d i ndi cate UCO Bank, Hamam Street Branch
havi ng undertaken to MJL to deliver security, nanmely, 70 | akhs units when
ready in exchange for the said BR There is also endorsement made in the
said BR reading as "discharged" with a rubber stanmp of MJL which i's proved
to be made by accused No.l Prampd as proved by PW3 M. Agharam Rankri shnan
Hal asyam the officer of MJL. This endorsenent shows UCO bank having

di scharged its obligations to MJL under the said BR Credit advi se dated
13.3.1991 (Exbt.150) issued by UCO Bank is in the handwiting of A-3.

Al though, in the narration of credit voucher it was nentioned that 70 |akhs
of units related to MJL, there is no witten record in that regard. Exbt.
128 which is the advise of Gindlays Bank, does not justify the narration
as appearing in the credit voucher

The material on record clearly justifies a conclusion that the anount

i nvol ved came fromthe account of A-5 and was paid to MJ. There was no

i nvol venment what soever of UCO Bank though the stand of MJL is that the
transaction was between it and UCO Bank. As is the case with the first
transaction, A-5's stand is that the transaction between himand MJL was on
principal -to-principal basis which routed through UCO Bank. But, as noted
above in the reversal stage UCO Bank does not figure at all

Third transaction
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The situation is somewhat similar so far as transaction 3 is concerned. The
amount in question canme in the first instance fromA-5"s account with
Gindlays Bank on the basis of instructions, letter and approval from
Grindl ays Bank, Bonmbay to Gindlays Bank, Del hi and from Gindl ays Bank
Del hi to Canara Bank, Del hi in the account of MJL

Fourth transaction

So far as fourth transaction is concerned, initially the proposal was for

i nvestment of units valued at rupees 7.50 crores through Gindl ays Bank for
a period of two days, but second note/proposal was put up by A-l which is
very significant. There was approval for placenent of Rs.7.50 crores with
Grindlays Bank for 2 days at an expected yield of 26.25%p.a. Subsequently,
UCO Bank agreed to accept this fund at the same rate. There was sone
reluctance on the part of Gindlays Bank to accept the fund begi nning
24.4.1991. Accordingly, the placenent has been done w th UCO Bank.

A reading of the second note/proposal nmakes it clear that ML was dealing
wi th UCO Bank and there was no question of A-5 dealing with MJL on

princi pal-to-principal basis. Inthe m nutes of Sub-Committee for the

i nvestment, the conmittee had earlier approved the proposals as contai ned
in the Agenda Note, Exbt. 40(3) where the investment in the security in
guestion was to be made with Gindlays Bank. But |ater on, the same was
changed and it was resolved to be nmade wi'th UCO Bank, Hamam Street Branch
Bonbay as proposed by A-l- Pranod. Significantly, there was no witten
proposal either from UCO Bank or Gindlays Bank whi ch has been received and
pl aced before the Conmittee of MJ, it had given its approval to the
proposal for investnent with UCO Bank. As noted earlier in respect of the
ot her transaction, there was no direct involvenent of UCO Bank and it was
A-5 creating a facade to givea picture to ML as if the transaction was
between it and UCO Bank

Transaction No. 5

So far as transaction No.5 is concerned, there was no letter issued by UCO
Bank, Hamam Street Branch, Bonbay and proposal to MJL as was in the case of
earlier transactions. The npbst significant aspect i's that there was al so no
Bank Receipt (BR) issued by UCO Bank, Hamam Street Branch, Bombay favouring
MJL in respect of this transaction. Notw thstandi ng these, the security was
put through and MJL parted with nmoney whi ch went into the account of A-S in
the sanme manner as in the case of transactions 2 to 4. Here again, Al

pl aced a Agenda Note (Exbt. 42(3)) which reads as follows:

"W have received a request from UCO Bank for placenent of Rs. 10.00 crores
in units. The placenment will be for a period of 5 days with effect from
2.5.1991. The expected yield will be 21% per annunf

The Sub-Committee’s approval was in the follow ng terns:

"Resol ved that Maruti may place funds with UCO Bank for investment of units
aggregating to Rs.10 crores for a period of 5 days w'e.f. 2.5.1991 at an
expected yield of 21% per annunt

Anot her inportant aspect is that the nonies/funds were in fact credited
eventually in the account of A-5 Harshad wi th UCO Bank, Hamam Street

Branch, Bonbay. The debit and credit vouchers of the bank anply prove this.

Rol e of Accused No. 1 in the transactions are as foll ows:

1. Car bon copy of bank voucher on the letterhead of MJL approved and
singed by Al (Exbt.44).

2. Reverse entry on 25.2.1991, carbon copy of bank voucher of MJL
approved and signed by A-l (Exbt.45).
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3. Transaction No.2- bank receipt dated 13.3.1001 of UCO bank, Hamam
Street Branch. The expression "discharged" is in the handwiting of A-I.
The rubber stanp of MJL and signature under the caption of authorized
signatory is of A-1 (Exbt.38).

4, Instruction letter of MI dated 13.3.1991 addressed to Manager,
Canara Bank, Del hi to pay order referring the ANZ Gri ndl ays Bank singed by
A-1 (Exbt.29).

5. Transaction No.3 - Agenda note for the meeting prepared by A-I.
(Exbt . 24).

6. In the bank receipt of UCO bank, notings are nmade by A-I,
(Exbt . 39).

7 Reversal of the entry, .carbon copy of bank debit voucher, accounts

slips signed by A-l (Exbt.48).
8. Transaction No.5 - Mnutes signed by Al (Exbts.42 [1] to [3]).

9. Instruction letter dated 2.5.1991 of MJL addressed to the Manager,
Canara Bank to issue pay orders in favour of Hong Kong and Shanghai Banki ng
Corporation and in favour of Gindlays Banks signed by Al (Exbt.35).

10. For the 5th transaction, there was no BR and it has not been
expl ained by A-l as to how the transaction could take place w thout BR

A-1 conceal ed the recei pt signed by PW23 on the letterhead of A-5

cancel ling the recei pt of 35 lakhs of units fromMJL. It is, therefore,
hard to believe that Al did not know that the ultimte beneficiary was
A-5. A-1 delivered pay order for the second transaction to PW16. It has to
be noted that for the first time in this Court A-5 has taken the stand that
the rel evant transactions were in the nature of |oan between A-5 and MJL.
A-1 used to place the proposal before the Board and obtai ned approval s for
the investments in question. A decision was taken by MJL for investing its
funds with PSU s as deposed by PW1. That clearly indicated that

i nvestnments could only be in PSU s bonds. As per PW3, MJL did not engage
the services of brokers for its transactions and A-1 used to give
instructions on the basis of which letters addressed to banks were prepared
by MJL clearly suggesting that the transactions were intended to be between
MJL and UCO bank. Therefore, what was intended was that the transactions in
securities were directly to be with UCO bank. As per PW4 it brought to the
notice of A-l that the pay order was being given tothe Gindlays Bank in a
transaction with UCO bank. A-l's reply is very significant. The stand taken
by A-l that there was instruction by UCO Bank to issue pay order in favour
of &indlays Bank is clearly untenabl e because if the UCO bank i ntended
that in its transaction the pay orders were to be issued to Gjindlays Bank,
the sanme coul d not have been wi thout any direction from UCO bank. The
contention of A-l is also not acceptabl e because in respect of fourth and
fifth transactions, pay orders continued to be issued to Gindlays Bank
even though admittedly there was no instruction fromUCO Bank. In the fifth
transaction, he released funds of MJ even in the absence of an authority
letter or a security in formof Bank Recei pt from UCO Bank. Payments made
at the stage of reversal by ML were directly nade to A-5. There was no

aut horization to purchase any securities fromany brokers. There was no
mention about the intention that nmonies will be given on |loan to any
broker. Each transaction as reflected was considered to be a placenent of
funds with PSUs and there was no scope of any placement of surplus funds
with private person. It is unbelievable that A-1 did not know about the

i nvol venent of A-5 when the receipt in respect of 35 |lakhs of units was
kept in the records of MJL.

Next conmes the case of A-3.
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In alnost all the transactions the role of A-3 is very significant.

I nvestnent of the first transaction (Exbt.58) indicates that the sane was
witten on the letterhead of UCO bank and was signed by A-3 with reference
to 35 lakhs of units. So far as reverse entries are concerned, letter dated
22.2.1991 addressed by the UCO bank, Rajabahadur Buil ding, Bormbay to MJL
requested MJL to remt funds through ANZ Gindl ays Bank. (Exbt.59[1]).
Transaction No.2-BR dated 13.3.1991 is in the handwiting of A-3 and is
signed by him Carbon copy of credit voucher of UCO bank (Exbt. 150) is in
the handwiting of A-3 and al so bears his signature. It indicates that the
amount was intended for A-5 being the amount of security, nanmely, units
sold to MJL. Simlarly, Exbt. 151(1) shows that A-3 signed on the debit
voucher in the name of Harshad Mehta for Rs. 6, 000.

In Exbt. 152(1), the signature of A-3 on the debit voucher of UCO bank in
the name of A-5 is there.

Exbt. 153(1) is the signature of A-3 on debit voucher of UCO bank in the
nanme of Harshad Mehta.” Transaction No.3 - letter dated 18.3.1991 of UCO
bank is signed by A-3 (Exbt.61). BR dated 18.3.1991 is signed by A-3
(Exbt.39). Exbt. 157(1) is the signature of A-3 on the debit voucher of UCO
Bank in the name of A-5. Exbt. 158(1), page 6893, is the signature of A-3
in the name of A-5. Similar is the case of Exbts. 159(1), 160(1), 161(1)
and 162(1) where there are signature of A-3 on the debit vouchers of UCO
Bank in the name of '‘A-5. ‘Transaction No.4 - BR 106 dated 24.4.1991 covering
security of 51 |lakhs of units signed by A-3. Credit voucher Exbt. 163(1) is
in the name of A-5 singed by A-3. Simlarly in the case of Exbts. 164(1),
165(1), 166(1), 167(1) and 168(1). It-is an accepted case that documents
purporting to be prepared in the normal course were prepared outside the

of fice. Evidence of PW6 is significant in this regard.

One significant factor as deposed by PW7 is that none of UCO s Bank
Managers was authorized to deal with securities. If there was any genuine
transaction for sale of security, the deal could have been concluded by the
Head O fice of the Bank. Accused No.3 wote letters and nade a
representation that he has entered into transactions for the Bank. A-3 was
not authorized to wite a letter unless he is permtted to do so fromthe
Head O fice. A-3, therefore, did not have the authority to deal with the
Bank or to any arrangenent. PW. 14 and 21 deposed 'that only the Head

O fice can instruct on behalf of the Bank. A-3's - signatures indicating
various designations were fraudul ent because it represented something which
inreality was not there. A-3 has signed in various docunents, describing
his designation differently. In letter dated 23.1.1991 he has signed as
Manager. He has attested signature of Khandelwal (PW23) "for UCO Bank"
Simlar is the position in letters dated 22.2.1991 (Ext. 59), 13.3.1991
(Ext. 60), 18.3.1991 (Ext.61) where he has signed as "Manager" for UCO
Bank. In Exbt. 38 dated 13.3.1991, he signed as "Accountant”. He issued the
three letters in question to MJL and four BRs describing hinself as
"Manager" on the letters and "Accountant” on the BRs; though in reality he
was the Assistant Manager. These are clearly conducts of deceit and

di shonest intention. On the basis of the letters and BRs. MJL parted wi th
its funds which went to the account of A-5. The letters and BRs. were
handed over to A-5.

The BRs. which are in the format (either cyclostyled or Xeroxed reproduced
para 179 of the trial court’s judgnent) show that there is a requirenent
for signatures at two authorized signatories i.e. Manager and Accountant.
In the case of concerned BRs., A-3 has signed Accountant in the space neant
for Manager. Coning to the role of A-5, the key figure in the whole
controversy several factors need to be noted. Gindlays and UCO bank never
received noney in their own right. They only collected the cheque for A-5,
al t hough the cheque in each case was non-negoti abl e payee cheque in favour
of G&indlays Bank without any instructions from Canara Bank or MJL. UCO
bank did not sell or agree to sell, as A-3 had no authority either to sel
or commit UCO Bank to any sale of security on behalf of the bank, even if
it is accepted that the bank had purchased the security, it had becone the
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property of bank, and the securities dealt with as an agent is not to be
reflected in the books of the Bank yet such recording is appropriate. In
the instant case, the sale or repurchase has not been passed through the
Bank’ s books. The stand that bank had received a conmission is inconsistent
with the stand that there was a sal e and repurchase involved in the
transaction. In such a transaction, the difference in price is the profit
and not a commission. For the 5th transaction neither there was a letter
fromthe UCO bank nor a BR, which amply denonstrate that no security was
delivered. Though it is possible as an argunent that in respect of
transactions 2, 3 and 4 certain securities were placed with A-3 by A-5,

that really is of no assistance to A-5. If any security is received, the
Bank ought to have made sone payment and if the Bank has not paid to retain
the security, it would have been required to deliver the securities based
on the BR and/or its letters. In other words, UCO Bank’'s fund were payabl e
to MU, without having any legal right to retain any security which A-3 may
have kept in his possession

Anot her question whi ch needs to be considered i s whether UCO Bank received
any consi deration for the sale of MIJ. The Banker’s cheque issued by Canara
Bank on MJL"s account was received by Gindlay’'s Bank and credited to the
account of A-5, and renmtted to the Bonbay Branch of Gindlay’ s Bank. There
was an instruction fromGindlays Bank to credit the amount in the account
of A-5 in respect of banker”s cheques of UCO bank. Thus, UCO Bank did not
recei ve any noney in the- transaction.

For the first time before this Court A-5 took a stand that there was a
transacti on between himand the UCO bank. It is, therefore, clear that A-5
was the recipient of the noney and he had derived benefit of it.

Certain inportant factual aspects need to be noted relating to the
transaction and the role played by A-5. Pay Orders of Canara Bank were
collected by Anuj Kalia (PW16). These were deposited as though he was the
payee. It is clear fromthe descriptions in the pay-in slips, letters
witten by his agent/enployees to Gindlays Bank giving, clear instructions
to remt the proceedings of Pay Orders to his account. Receipts given by
A-5 in respect of the first transaction of 35 | akhs of units were in the
records of MJ. It is clear fromthe resolutions and the m nutes of

di scussion that MJL had not approved the role or involvenent-of A-5 and it
was not known to the Board that the transactions were/'in reality with A-5,
The subterfuge adopted was to conceal actual state of affairs and to
present a totally distorted picture.

The stand of A-5 that MJL’'s counter party was UCO bank who was; acting for
undi scl osed principal is hard to believe.

The evidence of PW23 is to the effect so far as the first transaction.is
concerned includi ng question of brokerage, he didnot informMJL that the
funds were received fromthe account of A-5. PW23 did not indicate to MJL
that A-5 was the ultimate principal or beneficiary or that the fund; were
credited to the accounts of A-5 or funds were received from A-5.

It is nost significant to note that there was no letter fromthe Board on
the 5th transaction and even for the sane transacti on no BRs were received.

in all the transactions, transfer of sum of nobney had been made as per the
advi ce of accountholder A-5. Exbt. 82, is a letter dated 2.5.1991 addressed
to the Manager, Gindlays Bank, "New Delhi for remtting the sum of noney
to his account at M G Road, Bonbay.

The Agenda Note prepared by accused No.l did not nmake any nention of
accused No.5, Harshad but referred to UCO Bank. In fact, A-1 has accepted
that the transacti ons were between MJL and UCO Bank and not with any

i ndividual. The letters witten by A-3 are admttedly not typed in the
bank’s office and significantly there was no outward reference nunber given
on them as is the admitted usual practice.
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For the 4th transaction there was only the BR, and no letter and for the
5th transaction there was neither letter nor BR It is not disputed that
there can be no oral transaction by banks; it mnmust be reflected in the
books of account.

Further, a bank cannot act as a broker under the Banking Act. It is not one
of the permtted acts. There is also not a question paying of any

conmi ssi on on purchase/sal e of transactions. The transactions are,
therefore, not transparent. The counter party i.e. MJ does not appear to
have noticed about the role of the brokers. The decisions in question did
not refer to A-5, Harshad but to UCO Bank, but the beneficiary is A-5. The
pay-in slips were filled up by PW16 which indicate that the payment was
made to A-5, Harshad and in fact there was no authorization fromMJL in
this regard. The cheques were account payee cheques. In Exhibit 38 dated
13.3.1991, A-3 has signed as "Accountant". The document uses the expression
"cost". Though the receipt was fromA-5, it was indicated as if it was from
MUL.

"All the rel'evant  vouchers show as if the sale of units was to Gindl ays’
Bank.

Transactions show t hat payment was nade to Gindlays Bank and not to UCO
Bank and there was no question of MJL issuing the cheque to Gindl ays Bank
It would have been /'to UCO Bank. Grindlays Bank made the paynment and UCO
Bank had nothing to do with MJL. The draft was in the name of UCO Bank. In
essence, UCO Bank has not received any noney from MJL. There was no
direction given by Gindlays Bank, Parlianment Street. Al the vouchers that
have been produced show that sane are put through Gindlays Bank. The
vouchers of MJL clearly show as if the transaction was between MJL and UCO
Bank.

Miuch stress has been laid by the appellants on the rol e of Khandel wal (PW
23). The evidence on record clearly shows that Khandelwal was not only
known to MJL but represented accused No.5, Harshad and in particular to
accused No.l, Pranod. Exbt. 58 is the letter of the UCO Bank, Hanmam Street
Branch, Bonbay dated 23.1.1991 addressed to the MJL, Herein, MJL had been
instructed to deliver 35 | akhs of units to Khandel wal whose speci nen
signature was attested by accused No.3 Deosthali. Delivery of the said
securities was effected to Khandel wal (PW 23) by MJL and the recei pt was
passed by PW23. Interestingly, the acknow edgment is on the printed
stationery i.e. letter head of A-5 Harshad.

In respect of each of the transactions 2 to 5 the pay orders issued by MIL
through its bankers, Canara Bank towards the consideration of the security
was handed over to PW 16 under instructions of Al or A-2.

This anply establishes that Khandel wal (PW23) was not a total stranger or
unknown to accused 1 and 2 as clainmed. H s association with accused 5,
Harshad also is clearly borne out. It is unbelievable that to a stranger
i.e. (PW23) Khandelwal, valuable securities of crores of rupees and pay
orders were delivered by MJL for which receipts were issued on the

| etterhead of A-5, Harshad. The evidence also shows that letters and the
BRs issued by the UCO Bank, Hamam Street Branch, Bonbay in the transactions
addressed to ML were firsts received in the office of A-5 and were then
passed on to MJL

In respect of the conspiracy in April/Muy, 1989 it is of interest to note
that in the neeting i.e. 4th May, 1989 the Board of Directors of MIJL

resol ved and decided to deploy the surplus funds into the nmoney market. The
evi dence of PW3 also throws some |light on this aspect. The foll ow ng
portion of his evidence is of great significance:

"The accused No. 1 at that tinme stated that MJL could not deal or involve
the brokers. M. Harshad S. Mehta stated that the deals woul d be between
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MJL and banks structured and suggested by himi.e. Harshad S. Mehta. M.
Meht a woul d not appear in the books of accounts of MJ and that is what he
stated. "

Though, attenpt was made to enphasize accused No.l s role in informng A5
that MJL could not deal or involve broker, the statenent attributed to A-5
Har shad has also to be considered. An attenpt was nmade to as if there was
no broker involved. Accounts were to be presented in such a nanner that the
role of A-5 would renain hidden

It is interesting, as noted above, that so far as the last transaction is
concerned, there is no letter or the BR Though accused No.5, was the
mastermind in reality, it reflects the involvenent of several persons to
present legitimacy while in reality that was not so. Letters authored by
A-3 made a clear representation to ML as if it was transacting with UCO
Bank.

It would be relevant to take note of the various offences alleged to have
been comm'tted under Sections 409, 420, 467, 468, and 471 of the Indian
Penal Code, 1860. The rel evant provisions read as foll ows:

Section 409: Criminal breach of trust by public servant, or by banker
mer chant or agent -

Whoever, being in any manner entrusted with property, or with any dom nion
over property in his capacity of a public servant or in the way of his
busi ness as a banker, nerchant, factor, broker, attorney or agent, commits
crimnal breach of trust in respect of that property, shall be punished
with inprisonnent for life, or with inprisonment of either description for
a termwhich may extend to ten years, and shall also be liable to fine

Section 420: Cheating and di shonestly inducing delivery of property-

Whoever cheats and thereby di shonestly induces the person deceived to
deliver any property to any person, or to nmake, alter or destroy the whol e
or any part of a valuable security, or anything which is signed or seal ed,
and which is capabl e of being converted into a valuable security, shall be
puni shed with inprisonnent of either description for a termwhich may
extend to seven years, and shall also be liable to fine.

Section 467: Forgery of valuable security, will etc.-

Whoever forges a docunent which purports to be a valuable security or a
will, or an authority to adopt a son, or which purports to give authority
to any person to nmake or transfer any val uabl e security, or to receive the
principal, interest or dividends thereon, or to receive or deliver any
noney, novabl e property, or valuable security, or-any document purporting
to be an acquittance or recei pt acknow edgi ng the paynent of npbney, or an
acquittance or receipt for the delivery of any novabl e property or val uabl e
security, shall be punished with inmprisonment for life, or with

i mprisonnent of either description for a termwhich nay extend to ten
years, and shall also be liable to fine

Section 468: Forgery for purpose of cheating-

Whoever commits forgery, intending that the docunment or electronic record
forged shall be used for the purpose of cheating, shall be punished with
i mprisonnment of either description for a termwhich nmay extend to seven
years, and shall also be liable to fine.

Section 471: Using as genuine a forged docunent or el ectronic record-
Whoever fraudul ently or dishonestly uses as genui ne any docunent or

el ectroni c record which he knows or has reason to believe to be a forged
docunent or el ectronic record, shall be punished in the same manner as if
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he had forged such docunent or el ectronic record.

It woul d be appropriate to deal with the question of conspiracy. Section
120B of IPC is the provision which provides for punishnment for crimina
conspiracy. Definition of crimnal conspiracy’ given in Section 120A reads
as follows:

"120A- When two or nore persons agree to do. or cause to be done. -
(1) an illegal act, or

(2) an act which is not illegal by illegal means, such an agreenent is
designated a crimnal conspiracy:

Provi ded that no agreenent except an agreenent to conmit an offence shal
amount to a crimnmnal conspiracy unless sone act besides the agreement is
done by one or nore parties to such agreenent in pursuance thereof”.

The el ements of a crimnal conspiracy have been stated to be: (a) an object
to be acconplished, (b) a plan or schene enbodyi ng neans to acconplish that
obj ect, (c¢) an agreenent or understanding between two or nore of the
accused persons whereby, the; become definitely committed to co-operate for
the acconplishnment of ‘the object by the neans enbodied in the agreenent. or
by any effectual nmeans, (d) in the jurisdiction where the statute required
an overt act. The essence of a crimnal conspiracy is the unlawfu
conbination and ordinarily the offence i's conpl ete when the conbination is
franmed. Fromthis, it necessarily follows that unless the statute so
requires, no overt act need be done in furtherance of the conspiracy, and
that the object of the conbination need not be acconplished, in order to
constitute an indictable offence. Law naking conspiracy a crime, is
designed to curb i moderate power to do mschief which is gained by a

conbi nati on of the nmeans. The encouragenent and support which co-
conspirators give to one another rendering enterprises possible which, if
left to individual effort, would have been inpossible, furnish the ground
for visiting conspirators and abettors with condi gn puni shnent. The
conspiracy is held to be continued and renewed as to all its menbers

wher ever and whenever any nenber of the conspiracy acts in furtherance of
the common design. (See: Anerican Jurisprudence Vol. 11 See 23, p. 559). For
an of fence puni shabl e under section 120-B, prosecution need not necessarily
prove that the perpetrators expressly agree to do or cause to be done
illegal act; the agreement may be proved by necessary inplication. Ofence
of crimnal conspiracy has its foundation in an agreenent to commt an

of fence. A conspiracy consists not nerely in the intention of two or nore,
but in the agreement of two or nore to do an unlawful act by unl awfu

neans. So |ong as such a design rests in intention only, it is not

i ndi ctable. When two agree to carry it into effect, the very plot is an act
initself, and an act of each of the parties, prom se against prom se,
actus contra actum capable of being enforced, if lawful, punishable if for
a crimnal object or for use of crimnal neans.

No doubt in the case of conspiracy there cannot be“any direct evidence. The
i ngredients of offence are that there should be an agreenent between
persons who are alleged to conspire and the said agreenent should be for

doing an illegal act or for doing illegal means an act whichitself may not
be illegal. Therefore, the essence of crimnal conspiracy is an agreenent
to do an illegal act and such an agreenent can be proved either by direct

evi dence or by circunmstantial evidence or by both, and it is a matter of
common experience that direct evidence to prove conspiracy is rarely
avai |l abl e. Therefore, the circunstances proved before, during and after the
occurrence have to be considered to decide about the conmplicity of the
accused.

In Hal sbury’s Laws of England (vide 4th Ed. Vol.11, page 44, page 58), the
English Law as to conspiracy has been stated thus;
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"Conspiracy consists in the agreenent of two or nore persons to do an

unl awful act, or to do a lawful act by unlawful neans. It is an indictable
of fence at common | aw, the punishnment for which is inprisonnent or fine or
both in the discretion of the Court.

The essence of the offence of conspiracy is the fact of conbination by
agreenment. The agreenent nay be express or inplied, or in part express and
in part inplied. The conspiracy arises and the offence is conmitted as soon
as the agreenent is nade; and the of fence continues to be committed so |ong
as the conbination persists, that is until the conspiratorial agreenment is
term nated by conpletion of its performance or by abandonment or
frustration or however, it may be. The actus rues in a conspiracy is the
agreenment to execute the illegal conduct, not the execution of it. It is
not enough that two or nore persons pursued the same unl awful object at the
same time or in the sane place; it is necessary to show a neeting of mnds,
a consensus to affect an unlawful purpose. It is not, however, necessary
that each conspirator should have been in comunication with every other."

There is no difference between the node of proof of the offence of
conspiracy and that of any other offence, it can be established by direct
or circunstantial evidence. (See: Bhagwan Swarup Lal Bishan Lal etc. etc.
v. State of Maharashtra, AIR (1965) SC 682 at p. 686.

It was held that the expression "in reference to their comon intention” in
Section 10 is very /conprehensive and it appears to have been desi gnedly
used to give it a wi der scope than the words "in furtherance of in the
English law, with the result, anything said, done or witten by a co-
conspirator, after the conspiracy was forned, will be evidence agai nst the
ot her before he entered the field of conspiracy or after he left it.
Anyt hi ng said, done or wittenis a rel evant fact only.

"as agai nst each of the persons believed to be so conspiring, as well as
for the purpose of proving the existence of the conspiracy as for the
pur pose of show ng that any such person was a party to it".

"I'n short, the section can be anal ysed as follows: (1) There shall be a
prima facie evidence affording a reasonable ground for a court to believe
that two or nore persons are nenbers of a conspiracy; (2) if-the said
condition is fulfilled, anything said, done or witten by any one of them
in reference to their common intention wll be evidence agai nst the other
(3) anything said, done or witten by hi mshould have been sai d, done or
witten by himafter the intention was forned by any one of thenm (4) it
woul d al so be relevant for the said purpose agai nst anot her who entered the
conspiracy whether it was said, done or witten before he entered the
conspiracy or after he left it, and (5) it can only be used agai nst a co-
conspirator and not in his favour."

W are aware of the fact that direct independent evidence of crimna
conspiracy is generally not available and its existence is a matter of

i nference. The inferences are normally deduced fromacts of parties in

pur suance of a purpose in common between the conspirators. This Court in
V.C. Shukla v. State (Delhi Adm.), [1980] 2 SCC 665 held that to prove
crimnal conspiracy there must be evidence direct or circunstantial to show
that there was an agreenent between two or nore persons to conmit’ an

of fence. There nust be a neeting of nminds resulting in ulti mate decision
taken by the conspirators regarding the conm ssion of an offence and where
the factum of conspiracy is sought to be inferred fromcircunstances, the
prosecution has to show that the circunmstances give rise to a conclusive or
irresistible inference of an agreenent between two or nore persons to
commit an offence. As in all other crimnal offences, the prosecution has
to discharge its onus of proving the case against the accused beyond
reasonabl e doubt. The circunstances in a case, when taken together on their
face val ue, should indicate the neeting of the m nds between the
conspirators for the intended object of coormitting an illegal act or an act
which is not illegal, by illegal nmeans. A few bits here and a few bits
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there on which the prosecution relies cannot be held to be adequate for
connecting the accused with the conmi ssion of the crinme of crininal
conspiracy. It has to be shown that all means adopted and illegal acts done
were in furtherance of the object of conspiracy hatched. The circunstances
relied for the purposes of drawi ng an inference should be prior in time
than the actual comm ssion of the offence in furtherance of the alleged
conspi racy.

Privacy and secrecy are nore characteristics of a conspiracy, than of a

l oud di scussion in an el evated place open to public view Direct evidence
in proof of a conspiracy is seldom avail abl e; offence of conspiracy can be
proved by either direct or circunstantial evidence. It is not always
possible to give affirmative evidence about the date of the formation of
the crimnal conspiracy, about the persons who took part in the fornmation
of the conspiracy, about the object, which the objectors set before
thensel ves as the object of conspiracy, and about the manner in which the
obj ect of conspiracy is to be carried out, all this is necessarily a matter
of inference.

The provi'sions of Section 120A and 120B, |PC have brought the |aw of
conspiracy inindiainline with the English Law by nmaki ng the overt act
unessential when the conspiracy is to conmt any punishable offence. The
English Law on this matter is well settled. Russell on Crime (12 Ed. Vol .1,
p. 202) may be usefully noted-

"The gist of the offence of conspiracy then lies, not in doing the act, or
ef fecting the purpose for which the conspiracy is formed, nor in attenpting
to do them nor iniinciting others todo them but in the form ng of the
schene or agreement between the parties, agreement is essential. Mere

know edge, or even discussion, of the plan is not, per se, enough."”

Ganville Wllianms in the "Crimnal Law" (Second Ed. P. 382) states-

"The question arose in an |lowa case, but- it was discussed in terns of
conspiracy rather than of accessoryship. D, who had a grievance agai nst P,
told E that if he would whip P sonmeone would pay his fine. E replied that
he did not want anyone to pay his fine, that he had 'a grievance of his own
agai nst P and that he would whip himat the first opportunity. E whipped P
D was acquitted of conspiracy because there was no agreenent for 'concert
of action’, no agreenent to 'co-operate’.

Col eridge, J. while summ ng up the case to Jury in Regina v. Nurphy,
[(1837) 173 ER 502 at p. 508] states:

“I am bound to tell you, that although the comobn design is the root of the
charge, it is not necessary to prove that these two parties cane together
and actually agreed in terms to have this comon design and to pursue it by
conmon neans, and so to carry it into execution. This is not necessary,
because in many cases of the nost clearly established conspiracies there
are no neans of proving any such thing and neither law nor comobn sense
requires that it should be proved. If you find that these two persons
pursued by their acts the sane object, often by the sane neans, one
perform ng one part of an act, so as to conplete it, with a viewto the
attai nment of the object which they were pursuing, you wll be at' liberty
to draw the conclusion that they have been engaged in a conspiracy to

ef fect that object. The question you have to ask yourselves is, had they
this comon design, and did they pursue it by these commopn neans the design
bei ng unl awful . "

As noted above, the essential ingredient of the offence of crimna
conspiracy is the agreenment to conmt an offence. In a case where the
agreenment is for acconplishment of an act which by itself constitutes an

of fence, then in that event no overt act is necessary to be proved by the
prosecution because in such a situation, crimnal conspiracy is established
by proving such an agreement. Where the conspiracy alleged is with regard
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to comm ssion of a serious crinme of the nature as contenplated in Section
120B read with the proviso to sub-section (2) of Section 120A, then in that
event nmere proof of an agreenent between the accused for conm ssion of such
a crime alone is enough to bring about a conviction under Section 120B and
the proof of any overt act by the accused or by any one of them woul d not
be necessary. The provisions, in such a situation, do not require that each
and every person who is a party to the conspiracy must do sone overt act
towards the fulfilnment of the object of conspiracy, the essentia

i ngredi ent bei ng an agreement between the conspirators to conmit the crine
and if these requirements and ingredients are established, the act would
fall within the trapping of the provisions contained in section 120B See:
S.C. Bahri v. State of Bihar, AR (1994) SC 2420. The conspiraci es are not
hatched in open, by their nature, they are secretly planned, they can be
proved even by circunstantial evidence, the |ack of direct evidence
relating to conspiracy has no consequence. See: E. K Chandrasenan v. State
of Kerala, AIR (1995) SC 1066.

In Kehar Singh and Os. v. The State (Del hi Administration), AIR (1988) SC
1883 at p. 1954, thi's Court observed:

"Ceneral l'y, a conspiracy is hatched in secrecy and it may be difficult to
adduce direct evidence of the same. The prosecution will often rely on

evi dence of acts of various parties to infer that they were done in
reference to their common intention. The prosecution will also nore often
rely upon circunstantial evidence. The conspiracy can be undoubtedly proved
by such evidence direct or circunstantial. But the court nust enquire

whet her the two persons are independently pursuing the same end or they
have cone together to the pursuit of the unlawful object. The forner does
not render them conspirators, but the latter does. It is, however,

essential that the offence of conspiracy required some kind of physica

mani festati on of agreenent. The express agreenent, however, need not be
proved. Nor actual neeting of the two personsis necessary. Nor it is
necessary to prove the actual words of communi cation. The evidence as to
transm ssion of thoughts sharing the unlawful design may be sufficient.
Conspi racy can be proved by circunstances and other materials. See: State
of Bihar v. Paranmhans, (1986) Pat LJR 688. To establish a charge of

conspi racy know edge about indulgence in either an illegal act or a |l ega
act by illegal neans is necessary. In some cases, intent of unlawful use
bei ng made of the goods or services in question nmay be inferred fromthe
know edge itself. This apart, the prosecution-has not to establish that a
particul ar unl awful use was intended, so |ong as the goods or service in
guestion could not be put to any |awful use. Finally, when the ultinmate

of fence consists of a chain of actions, it would not be necessary for the
prosecution to establish, to bring home the charge of conspiracy, that each
of the conspirators had the know edge of what the col |l aborator would do so,
so long as it is ( known that the coll aborator woul d put the goods or
service to an unlawful use. See: State of Maharashtra v. Som Nath Thapa, JT
1996 4 SC 615.

It was noticed that Sections 120-A and 120-B | PC have brought the | aw of
conspiracy in India in line with English |aw by making an overt act |

i nessential when the conspiracy is to commit any punishable offence. The
nost inportant ingredient of the offence being the agreenent between two or
nore persons to do an illegal act. In a case where crinminal conspiracy is
al l eged, the court must inquire whether the two persons are independently
pursuing the sane end or they have conme together to pursue the unlawfu
object. The forner does not render them conspirators but the latter does.
For the offence of conspiracy some kind of physical nanifestation of
agreement is required to be established. The express agreement need not be
proved. The evidence as to the transm ssion of thoughts sharing the

unl awful act is not sufficient. A conspiracy is a continuing offence which
continues to subsist till it is executed or rescinded or frustrated by
choi ce of necessity. During its subsistence whenever any one of the
conspirators does an act or series of acts, he would be held guilty under
Section 120-B of the Indian Penal Code.
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| may usefully refer to Ajay Agarwal v. Union of India and Os, JT (1993) 3
SC 203. It was hel d:

XXX XXX
XXX
"8..... It is not necessary that each conspirator nust know all the

details of the scheme nor be a participant at every stage. It is necessary
that they should agree for design or object of the conspiracy. Conspiracy
is conceived as having three elements: (1) agreement; (2) between two or
nore persons by whomthe agreenment is effected; and (3) a crimnal object,
which may be either the ultimte aimof the agreenment, or nmay constitute
the nmeans, or one of the neans by which that aimis to be acconplished. It
is inmmterial whether this-is found in the ultinmate objects. The conmon | aw
definition of 'crimnal conspiracy’ was stated first by Lord Denman in
Jones’ case that an indictnment for conspiracy nmust "charge a conspiracy to
do an unl awf ul- act by unl awful neans" and was el aborated by Wllies, J. on
behal f of the judges while referring the question to the House of Lords in
Mul cahy v. Reg and House of Lords in-unani nous decision reiterated in Quinn
v. Leathern:

"A conspiracy consists not nmerely in the intention of two or nore, but in
the agreenment of two or nore, to do an unlawful act, or to do a | awful act
by unlawful nmeans. So long as such a design rest in intention only, it is
not indictable. Wen two agree to carry it into effect, the very plot is an
act in itself, and the act of each of the parties, pronise against pronise,
actus contra actum capable of being enforced, if lawful; punishable of for
a crimnal object, or for the use of crimnal neans.’

This Court in B.G Barsay v. State of Bonbay hel d:

"The gist of the offence is an agreenent to break the |aw. The parties to
such an agreenment will be guilty of crimnal conspiracy, though the illega
act agreed to be done has not been done. So too, it is an ingredient of the
of fence that all the parties should agree to do a single illegal act. It
may conprise the conm ssion of a nunber of acts. Under Section 43 of the

I ndi an Penal Code, an act would be illegal if it is an offence or if it is
prohi bited by |aw "

In Yash Pal Mttal v. State of Punjab, [1977] 4 SCC 540 the rule was laid
as follows: (SCC p. 543 para 9)

"The very agreenent, concert or |eague is the ingredient of the offence. It
is not necessary that all the conspirators must know each and every detai
of the conspiracy as long as they are co-participators in the main object
of the conspiracy. There may be so many devi ces and techni ques adopted to
achi eve the comon goal of the conspiracy and there may be division of
performances in the chain of actions with one object to achieve the rea
end of which every coll aborator must be aware and in which each one of {them
nmust be interested. There nust be unity of object or purpose but there may
be plurality of neans sonetinmes even unknown to one anot her, anongst the
conspirators. In achieving the goal several offences may be conmtted by
sone of the conspirators even unknown to the others. The only rel evant
factor is that all neans adopted and illegal acts done nust be and
purported to be in furtherance of the object of the conspiracy even though
there may be sonetinmes nmisfire or overshooting by sone of the
conspirators.’

I n Mohammad Usnman Mohammad Hussain Maniyar and Ors. v. State of
Maharashtra, [1981] 2 SCC 443, it was held that for an offence under
Section 120B | PC, the prosecution need not necessarily prove that the
perpetrators expressly agreed to do or cause to be done the illegal act,
the agreement may be proved by necessary inplication."”
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After referring to sone judgnments of the United States Suprene Court and of
this Court in Yash Pal Mttal v. State of Punjab, [1977] 4 SCC 540, and
Aj ay Aggarval v. Union of India, [1993] 3 SCC 609 the Court in State of
Maharashtra v. Som Nat h Thapa, [1996] 4 SCC 659 summari zed the position of
| aw and the requirements to establish the charge of conspiracy, as under
(SCC p. 668, para 24).

"24. The aforesaid decisions, weighty as they are, |lead us to concl ude that
to establish a charge of conspiracy know edge about indul gence in either an
illegal act or a legal act by illegal means is necessary. |In some cases,

i ntent of unlawful use being made of the goods or services in question may
be inferred fromthe knowedge itself. This apart, the prosecution has not
to establish that a particular unlawful use was intended, so |long as the
goods or service in question could not be put to nay |lawful use. Finally,
when the ultinmate of fence consists of a chain of actions, it would not be
necessary for the prosecution to establish, to bring hone the charge of
conspi racy, that each of the conspirators had the know edge of what the

col | aborator would do, so long as it is known that the collaborator would
put the goods or service to an unlawful use." See [2000] 8 SCC page 203

Sl ate of Kerala v. P. Sugathan and Anr.

As was observed by this Court in State of Kerala v. P. Sugathan and Anr.,

[ 2000] 8 SCC 203, it would be extrenely difficult to find direct evidence
in case of crimnal conspiracy. The circunstances and surrounding factors
have to be taken note of. In the instant case, the accused 1, 2 and 5 have
submitted that the role of PW5 as described-is that he did not want to be
directly shown in the picture. In fact, Al wanted that MJL did not want to
i nvol ve brokers and did not want to deal with them This itself deals of
fatal blowto the stand taken by the accused that there was no prohibition
of acting through brokers and the intention was that dealing would be
directly with the bank and not through any broker or internediary. Mich has
been nade out of use of the word 'through’ iin the resolution. If the clear
understandi ng of A-1 was that the deal should not be dealt with or involved
any broker then the question of A-5 acting as broker does not arise. Use of
the expression "through" is indicative of the fact that enphasis was on
securities being not purchased in(the open narket, but "through" named PSU
These PSU were adnittedly not brokers. They were ei'ther Banks or financia
institutions. Evidence clearly shows that A-5 wanted that he will not
directly come to the picture, and would not appear in the books of accounts
of MJL; but would stand to gain by way of commi ssion and as a brokerage
fromthe Bank. The statement of A-1 that he would | ook into any good
proposals if A-5 does not cone to the picture shows that the actual state
of affairs was intended to be hidden fromthe MJL authorities and a totally
di storted picture was sought to be given. These are factors which does not
go in favour of the accused as contended, and on the contrary clearly
proves conspiracy.

Much has al so been submitted that repaynent has been nmde. That itself is
not an indication of lack of dishonest intention. Sone/'tines, it so happens
that with a viewto create confidence the repaynents are made so that for
the future transacti ons the noney can be di shonestly m sappropriated. This
is a part of the scheme and the factum of repayment cannot be considered in
i solation. The repaynent as has been rightly contended by the Solicitor
General can be a factor to be considered while awardi ng sentence, but
cannot be a ground for proving innocence of the accused.

Section 409 deals with crimnal breach of trust by public servant or by
banker, nerchant or agent. Section 405 defines crimnal breach of trust.
The offence like the offence of crimnal msappropriation is characterized
by an actual fraudul ent appropriation of property. There is not originally
wongful taking or noving as in the case of theft but the offence consists
in wongful appropriation of property, consequent upon a possessi on which
is lawful. The offence is distinguishable fromcrimnal msappropriation
because subject of it is not the property which by some casual act or
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ot herwi se, but without crimnal means, cones into the offender’s
possessi on; but the property which is entrusted to the offender by the
owner or by others lawful authority and which the of fender hol ds subject to
some duty or obligation to apply it according to the trust.

Sections 407 to 409 nake special provisions for various cases in which
property is entrusted to the enunerated categories of persons who commt
the of fence. The of fence of breach of trust and di shonest m sappropriation
are sufficient to constitute an offence under the rel evant provisions.

To constitute an offence of crimnal breach of trust, there rmust be an
entrustnent, there nmust be m sappropriation or conversion to one’s own use,
or use in violation of a legal direction or of any |legal contract; and the
nm sappropriation or conversion or disposal nmust be with a di shonest
intention. When a person allows others to m sappropriate the noney
entrusted to himthat anounts to a crimnal appropriation of trust as
defined by Section 405. The section relatable to property in a positive
part and a negative part. The positive part deals with crimna

m sappropri ation or-conversi on of the property and the negative part

consi sts ‘of “di shonestly using or disposing of the property in violation of
any direction-and of |aw or any contract touching the discharge of trust.

In Jaswantrai Manil al “Akhaney v. The State of Bombay, AR (1956) SC 575),
it was held that if the Managing Director of the Bank entrusted with
securities owned by the pledgor disposes of their securities against the
stipulated terns of the contract entered into by the parties with an intent
to cause wongful loss to the pledgor and wongful gain to the Bank there
can be no question but that the Managing Director has necessarily mens rea
requi red by Section 405.

The term’entrustnent’ is not necessarily a termof law. It may have
different inplications in different context. In its nost genera
signification all it inports is the handing over possession for sone

pur pose which may not inply the conferring of any proprietary right at all

VWhen a person misappropriates to his own use the property that does not
belong to him the mi sappropriation is di shonest even though there was an
intention to restore it at some future point of tine.

As noted by this Court in Jaikrishnadas Manohardas Desai and Anr. v. State
of Bombay, AIR (1960) SC 889), to establish the charge of crimnal breach
of trust, the prosecution is not obliged to prove the preci se node of
conversion, m sappropriation or msapplication by the accused of the
property entrusted to himor over which he has donminion. The principa

i ngredi ent of the offence being di shonest misappropriation or conversion
whi ch may not ordinarily be a matter of direct proof, entrustnent of
property and failure in breach of an obligation to account for the property
entrusted if proved may in the light of other circunstances, justifiably
lead to an inference of di shonest m sappropriation or conversion

Section 420 deals with cheating and di shonestly inducing delivery of
property. The of fence of cheating is nmade of two ingredients. Deception of
any person and fraudul ently or dishonestly inducing that person to deliver
any property to any person or to consent that any person shall retain any
property. To put it differently, the ingredients of the offence are that
the person deceived delivers to sone one a val uable security or property,
that the person so deceived was induced to do so, that such person acted on
such inducenent in consequence of his having been deceived by the accused
and that the accused acted fraudul ently or dishonestly when so inducing the
person. To constitute the offence of cheating, it is not necessary that the
deception should be by express words, but it may be by conduct or inplied
in the nature of the transaction itself.

Section 467 relates to forgery of such docunents as valuable securities and
of other docunments mentioned.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 106 of

108

Section 468 deals with forgery for the purpose of cheating. The offence is
conpl ete as soon as there was forgery with a particular intent.

Section 471 deals with using as genuine a forged docunent. For the purpose
of convicting an accused under Section 467 read with Section 471 IPC, it
has to be shown that an accused either knew or has reason to believe that
the docunent was forged.

Section 463 defines forgery and Section 464 deals with making a fal se
statenment. Section 463 reads as foll ows:

"463. Forgery-[Whoever nmakes any fal se docunents or false electronic record
or part of a docunent or electronic record with intent to cause damage or
injury, to the public or to any person, or to support any claimor title,
or to cause any person to part with property, or to enter into any express
or inplied contract, or with intent to conmt fraud or that fraud may be
conmi tted, commts forgery."

In order to constitute forgery, the first essential is that the accused
shoul d have nmade a fal se docunent. The fal se docunent nust be nade with an
intent to cause danage or injury to the public or to any class of public or
to any comunity.

The expression 'intent to defraud’ inplies conduct coupled with intention
to deceive or thereby to cause injury. I'n other words, defraud involves two
conceptions nanely, the deceit and injury to the person deceived, that is

i nfringenent of sone legal right possessed by himbut not necessarily
deprivation of property. The term’'forgery’ as used in the statute is used
inits ordinary and popul ar acceptation

The definition of the offence of forgery declares the offence to be

conpl eted when a fal se docunment or false part of a docunment is nmade with
specified intention. The questions are (i) is the document false (ii) is it
made by the accused and (iii) is it nmade with an intent to defraud. If at
all the questions are answered in the affirmative, the accused is guilty.
In order to constitute an offence of forgery the docunments nust be made

di shonestly or fraudul ently. But dishonest or fraudul ent are not
taut ol ogi cal . Fraudul ent does not inply the deprivation of property or an
el enent of injury. In order to be fraudul ent, there nmust be sone advantage
on the one side with a corresponding loss on the other. Every forgery
postul ates a fal se docunent either in whole or in part, however, small

The intent to commit forgery involves an intent to cause-injury. A person
makes a fal se docunent who dishonestly or fraudulently signs with an intent
or cause to believe that the docunent was signed by a person whom he knows
it was not signed.

A fal se description makes a docunent of forgery when it ' is found that the
accused by giving such fal se description intended to make out or wanted it
to believe that it was not he that was executing the docunent but another
person.

The accused persons have tried to take shelter behind what they have

descri bed as "market practices". Such practices even if existing, cannot
take the place of statutory and regulatory functions. There is no public
interest involved in such practices and they cannot be a substitute for
conpliance with the regulatory or statutory prescriptions. An attenpt was
made to show that there was subsequent di sapproval of the market practices;
at the point of time when the transactions took place there was no enbargo.
It is their stand that the practices were a part of accepted norns. W do
not find anything plausible in these explanations. A practice even if was
prevailing, if wong, is not to be approved. The subsequent clarifications
do not in any way put seal the approval of the practices adopted on the
past on the other hand it contems it.
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When the factual background highlighted is considered in the Iight of the
various provisions, it is clear that the offences under the Indian Pena
Code al | eged have been established agai nst the accused persons. The | earned
Speci al Judge was, therefore, justified in convicting accused 1, 3 and 5.

Section 13(2) of the PC Act is intended to deal with aberrations public
servants. In view of the finding that Al in furtherance of crimna
conspiracy, in his capacity as public servant abused his position by
causing and/or allowing MJIL's funds to be utilized for the wongful gain of
A-5, provisions of Section 13(1)(c) read with Section 13(2) are clearly
applicable. Similar is the position vis-a-vis A-3. The offences in these
cases were not of the conventional or traditional type. The ultinmate

obj ective was to use public noney in a carefully planned nanner for
personal use with no right to do it.

Funds of the public bodies were utilized as if they were private funds.
There was no legitimacy in the transactions. Huge funds running into
hundreds of crores of MJL, a Governnment conpany, were diverted and all the
concer ned accused persons A-l, A-3 and A-5 played dubious roles in these
illegitimte transactions. Their acts had serious repercussions on the
econom ¢ system of the country, and the magnitude of financial inpact

i nvol ved in the present appeal is only tip of the iceberg. There were
several connected cases and interestingly some of the prosecution w tnesses
in the present case are stated to be accused in those cases. That itself
explains the thread of self-perseverance running through their testinony.
Therefore, the need to pierce the facadial snoke screen to unravel the
truth to lift the veil so that the apparent, which is not real can be

avoi ded. The proverbial red herrings are to be ignored, to find out the
guilt of the accused.

The cause of the community deserves better treatnent at the hands of the
Court in the discharge of its judicial functions. The Community or the
State is not a persona non grata whose cause nmay be treated with disdain
The entire comunity is aggrieved if econom c offenders who ruin the
econony of the State are not brought to book. A nmurder may be conmtted in
the heat of nobment upon passions being aroused. An economic offence is
conmitted with cool calculation and deliberate design with an eye on
personal profit regardl ess of the consequence to the Conmunity. A disregard
for the interest of the Community can be manifested only at the cost of
forfeiting the trust and faith of the comunity in the systemto adm nister
justice in an even handed manner without fear of criticismfromthe
quarters which view white collar crines with a perm ssive eye, unm ndful of
the damage; done to the National Econony and National |Interest, as was
aptly stated in State of Gujarat v. Mhanlal Jitanalji Porwal and Anr., AR
(1987) 1321)

Unfortunately in the last few years, the country has seen an alarnmng rise
in white-collar crinmes which has affected the fibre of the country’s
econom ¢ structure. These cases are nothing but private gain at the cost of
public, and lead to econom c disaster.

The convictions of accused 1, 3 and 5 are in order and are maintained. A
guestion about the sentence was raised. Nornmally, in cases involving

of fences which corrode the economic stability are to be dealt with sternly.
It is, however, noticed that A-5 has died during the pendency of the
appeal. A-1 and A-3 were snmall flies who appear to have been caught in the
web of A-5"s machi nations. Apparent reason for their involvenent is greed
and avarice. There may be substance in the plea raised by the |earned
counsel for the accused-appellants that higher ups of MJL and Banks can not
certainly be unaware of the goings on, and have not been proceeded wi th and
given clear chit. Though this is certainly a matter of concern, yet that
cannot be a ground for taking a synpathetic view of Al and A-3's conduct.
Consi dering the fact that the occurrence took place a decade back, and the
trial has spread over a few years, and the death of A-5, we feel custodia
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sentence for the period al ready undergone (which we are told was for a
nunber of nonths) would nmeet the ends of the justice. Wiile fixing the
guantum of sentence, we have duly considered the fact that in the instant
case the ampunts have been paid back, which as noted above, |earned counse
for the prosecution conceded was a factor for fixing the quantum of
sentence. The fine amounts inmposed remain unaltered with the default
sentence. Appeals by A1, A-3 and A-5 are dism ssed subject to nodification
of sentence. W respectfully agree with conclusions of |earned Brother Shah
though not with the reasoning in their entirety regarding dism ssal of the
appeal s agai nst acquittal of A-2, and setting aside the conviction of A-4.




