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ACT:

Tam | nadu Public Men (Criminal M'sconduct) Act, 1973-
Whet her inconsistent with the provisions of Code of Crimna
Procedure 1898, Prevention of Corruption Act 1947 & Crim na
Law ( Arendnent) Act, 1952-Art. 254 of Constitution of India-
I nconsi stency between |aws made by Parlianent and | aws made
by | egislature of states-Effect of.

Constitution of India 1950-Arts. 164 & 167-Nature,
constitutional position and status —of Mnister or  Chief
M ni ster.

I ndian Penal Code 1869-S. 21(12)-Public -servant &
Crimnal Procedure Code 1898-S. 199(2)-"O her public
servant’ - Scope of - Chief M nister whether 'public servant’.

Wrds & Phrases-'in the service or pay of the
Governnent’ -S. 21(12)(a) |PC Meaning of.

HEADNOTE:

In Decenber 1973, the Madras Legi sl ature passed an Act
known as the Tami| Nadu Public Men (Crimnal Msconduct)
Act, 1973 after obtaining the assent of the President. The
State Act was anmended by Act 16 of 1974 and the President’s
assent was received on April 10, 1974. The provisions of the
State Act were brought into force wth effect from May 8,
1974. The State Act was repeal ed and the President’s assent
to the repealing Act was given on Septenber 6, 1977.

The Act provided for the investigation in respect of a
conplaint of crimnal msconduct against any 'public man by
a Conm ssioner or the Additional Conmm ssioner of Inquiries
appointed for this purpose. The word 'public man’ had been
given a specific connotation ins. 2(c) of the Act and
clearly excluded a Governnent servant.

The appellant was the former Chief Mnister of the
State of Tam | nadu. On June 15, 1976 the Chief Secretary to




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 28

the State Government requested the Central Bureau of
Investigation to nmake a detailed investigation into certain
al l egations that the appellant and others were alleged to
have abused their official position in the matter of
purchase of wheat from Punjab. Wth the State Governor’s
sanction a charge sheet was filed after investigation for
the prosecution of the appellant under ss. 161, 468 and 471
IPC and s. 5(2) read with S. 5(1) (d) of the Prevention of
Corruption Act for allegedly having derived pecuniary
advantage to the extent of Rs. 4 to 5 lakhs for passing
favourabl e orders in respect of sone firmns.

The appellant applied for discharge under s. 239 Cr
P.C. on the ground that the prosecution agai nst him suffered
fromvarious legal and constitutional infirnmties. On the
application being rejected, the appellant applied to the
H gh Court for quashing the proceedings and for setting
aside the order of the Special Judge refusing to discharge
him The Hi gh Court rejected the applications.

255

In the appeals to this Court, it was contended on
behal f of the appell ant:

(1) Even though the State Act was repealed, the
provisions of the Central Acts having thenselves been
protanto repealed by the State Act when it was passed coul d
not be pressed into service for the purpose of prosecuting
the appel |l ant unl ess these provisions were re-enacted by the
appropriate | egislature.

(2) It was contended that even assuming that the State
Act had ceased to ‘exist and the Central Acts applied, the
appel l ant cannot be prosecuted under any of ‘the sections of
the Penal Code or the Corruption Act, because by virtue of
the position that the appellant enjoyed as Chief Mnister,
there was no rel ationship of master and servant between him
and the Governnent and he was acting as a constitutiona
functionary, and therefore could not- be described as a
"public servant’ as contenplated by s. 21(12) of the Pena
Code.

(3) The provisions contained in the State  Act run
counter to those of the Central " Acts in respect of the
following matters; (a) The procedure for investigation of
the offences by a Central Agency as contenplated by the
Corruption Act is dispensed with and is instead invested in
a Conmm ssioner appointed under the State Act. (b) The
provi si ons under the Prevention of Corruption Act regarding
the grant of sanction wunder s. 197 of the Code to the
accused is given a conplete go by and instead a Conmmi ssi oner
is appointed to hold a regular inquiry for himself and then
to submt his report. An accused who has to be tried under
the State Act is thus deprived of the protection afforded to
every Governnent servant regarding grant of a sanction by
the appointing authority. Therefore the protection if any,
given by the State Act is purely illusory, and

(4) By virtue of the fact that the State Act has
obtained the assent of the President, it will be deened to
be a dom nant |egislation, and therefore it would over-rule
the Central Acts.

Di sm ssing the appeal s,

N

HELD: 1. The schenme of the Constitution is a scientific
and equitable distribution of |legislative powers between
Parlianment and the State Legislatures. First, regarding the
matters contained in List |, i.e. the Union List to the
Seventh Schedul e, Parlianment alone is enpowered to | egislate
and the State Legislatures have no authority to make any |aw
in respect of the Entries contained in List |I. Secondly, so
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far as the Concurrent List is concerned, both Parlianment and
the State Legislatures are entitled to legislate in regard
to any of the Entries appearing therein, but that is subject
to the condition laid down by Art. 254(1). Thirdly, so far
as the mtters in List 11, i.e. the State List are
concerned, the State Legislatures alone are conpetent to
| egislate on them and only wunder certain conditions
Parlianment can do so. [263 D E

2. In such nmatters repugnancy nay result from the
fol |l owi ng circumnstances: -

(i) Were the provisions of a Central Act and a State
Act in the Concurrent List are fully inconsistent and are

absolutely irreconcilable, the Central Act will prevail and
the State Act will becone void in view of the repugnancy.
256

(ii) Wiere however a law passed by the State cones into
collision with a |l aw passed by Parlianment on an Entry in the
Concurrent List,  the State Act shall prevail to the extent
of the! repugnancy and the provisions of the Central Act
woul d becorme void provided the State Act has been passed in
accordance with cl. (2) of "Art. 254,

(iii) Where a |l aw passed by the State |egislature while
bei ng substantially wthinthe scope of the entries in the
State List entrenches upon any of the Entries in the Centra
List the constitutionality of the lay may be upheld by
i nvoking the doctrine of pith and substance if on an
anal ysis of the provisions of the Act it appears that by and
large the law falls within the four corners  of the State
List an entrenchment, if any, being purely incidental or
i nconsequenti al

(iv) \here, however, —a | aw nade by ~the State
Legi slature on a subject covered by the Concurrent List is
i nconsistent with or repugnant to a previous |law mnade by
Parlianment, then such a |aw can be protected by obtaining
the assent of the President ~under Art 254(2) of the
Constitution. The result of obtaining the assent  of the
President would be that so far as the State Act is
concerned, it wll prevail in the State and over-rule the
provisions of the Central Act in their applicability 'to the
State only. Such a state of affairs will exist only unti
Parliament may at any time nake a law adding to, _or
amendi ng, varying or repealing the law nade by the State
Legi sl ature under the proviso to Art. 254. [263 F-264 D

3. A careful analysis, therefore, of the various
provisions of the State Act leads to the irresistible
inference that the State Act was passed with a view to
afford sufficient protection to a public man by enjoining a
summary inquiry or investigation by a high and i ndependent
Tribunal of the status of a H gh Court Judge or a Senior
District Judge to instil confidence in the people and to
prevent public nen from being prosecuted on fal se, frivol ous
and vexatious allegations. Although the ingredients of
crimnal msconduct as defined in s. 5(1) (d) of the
Corruption Act are substantially the sane in the State Act
as in the Central Acts but here also the punishnent is nuch
severer in the case of the State Act than the one contai ned
in the Central Acts. It is, therefore, manifest that the
State Act does not contain any provision which is repugnant
to the Central Acts, but is a sort of conplenentary Act
whi ch runs pari passu the Central Act. [270 G 271 Al

4. Prima facie, there does not appear to be any
i nconsi stency between the State Act and the Central Acts.
Bef ore any repugnancy can arise, the follow ng conditions
must be sati sfied:

(i) That thereis a clear and direct inconsistency
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between the Central Act and the State Act; (ii) that such an
i nconsistency is absolutely irreconcilable; (iii) that the
i nconsi stency between the provisions of the two Acts is of
such a nature as to bring the two Acts into direct collision
with each other and a situation is reached where it is
i npossible to obey the one wthout disobeying the other
[272D E]

5. (1) |In order to decide the questions of repugnancy
it nust be shown that the two enactnents contain
i nconsi stent and irreconcil abl e provisions,

257

so that they cannot stand together or operate in the sane
field; (2) that there can be no repeal by inplication unless
the inconsistency appears on the face of the two statutes;
(3) that where the two statutes occupy a particular field,
but there is room or possibility of both the statutes
operating in the sane field without conming into collision
with each other, no repugnancy results; (4) that where there
is no inconsistency but a statute occupying the sane field
seeks to ' create distinct and separate of fences, no question
of repugnancy arises and both the statutes continue to
operate in the sane field. [278 F-H]

Hume v. Pal mer, 38 CLR 441; Union Steanship Co. of New
Zeal and v. Commonweal th, 36 CLR 130; Clyde Engi neering Co.
v. Cowburn, 37 CLR 466; Ex. Parte MLean, 43 CLR 472;
Zavar bhai Amaidas v. State of Bonbay, [1955] 1 SCR 799; Ch.
Tika Ranji & Ors.. etc. v. The State of U P. & Os. [1956]
SCR 393 Shyammkant Lal v. Ranbhaj an Singh, 1939 FCR 188; Om
Prakash Gupta v. State of U P., [1957] SCR 423; Deep Chand
v. State of UP & Ors. [1959] 2 Supp. SCR 8, Megh Raj & Os.
v. Allah Rakhia & Os. AIR 1942 FC 27; State of Orissa v. M
A. Tulloch & Co. [1964] 4 SCR 461; T. S. Balliah v. T. S
Rangachari, [1969] 3 SCR 65; referredto.

Colin Heward' s Australian Federal Constitution Law 2nd
Edn. N cholas Australian Constitution 2nd Edn. 'p. 303
referred to.

There can be no doubt that the State Act creates
di stinct and separate offences with different ingredients
and different punishments and it does not in any way
collide, with the Central Acts. On the other hand, the State
Act itself permts the Central Act, nanely, the Cimnal Law
(Amendrent) Act to come to its aid after an investigation is
conpleted and a report is submtted by the Comm ssioner or
the Additional Comm ssioner. [279 A-B]

6. Doubtless, the State Act is the donminant 1egislation
but there are no provisions in the State Act which are
irreconcilably or directly inconsistent with the Centra
Acts so as to over-rule them [279 (

The original s. 29 of the State Act underwent an
amendnment which was brought about by Tami| Nadu Act 16 of
1974 which substituted a news. 29 for the oldone. This
amendnent received the assent of the President on 10th
April, 1974 and was published in the Tam | Nadu Governnent
Gazette Extra ordinary, dated 16 April, 1974. Although the
State Act was passed as far back as 30 Decenber, 1973 it
received the assent of the President on the 10 April, 1974
that is, on the sane date as Act 16 of 1974. The Act was
however brought into force on the 8 May, 1974 when the new
s. 29 which had already replaced the old section and had
become a part of the statute. Therefore, for all intents and
purposes the State Act cannot be read in isolation, but has
to be interpreted in conjunction with the express | anguage
contained in s. 29 of the State Act. The legislature has in
unequi vocal terms expressed the intention that the State Act
whi ch was undoubtedly the dom nant |egislation wuld only be
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"in addition to and not in derogation with any other |aw for
the time being in force" which manifestly includes the
Central Acts, nanely, the Indian Penal Code, the Corruption
Act and the Crimnal Law (Arendnent) Act. Thus, the
Legi sl ature about a nonth before the nmain Act cane into
force clearly declared its intention that there would be no
gquestion of the State Act colliding with the Central Acts
referred to above. The second part

258

of s. 29 also provides that nothing contained in the State
Act shall exenpt any public man from bei ng proceeded wi th by
way of i nvestigation or otherwise under a proceeding
instituted against him wunder the Central Acts. It s,
therefore, clear that in view of this clear intention of the
| egi slature there can be no roomfor any argunent that the
State Act was in any way repugnant to the Central Acts. [279
D- 280 Dj

7. The provisions of s. 29 would be presunptive proof
of the fact that there is no repugnancy between the State
Act and. ‘the Central Acts nor did either the legislature or
the President —intend to create any repugnancy between these
Acts as a result of which the criticism regarding the
repugnancy is conpletely obliterated in the instant case and
we, therefore, hold that the State |egislature never
intended to occupy the sane field as covered by the Centra
Acts. [281 B]

8. So far as. the first part of cl. (12) (a) is
concerned, nanely "in the service of the Governnent
undoubtedly signifies a relationship of master and servant
where the enployer enploys the enployee on the basis of a
salary or remuneration. However, the second Ilinb of the
clause, 'in the pay of the Governnent’ is concerned, that
appears to be of a much wi der anmplitude  so as to include
within its anbit even a public servant who nay not. be a
regul ar enpl oyee receiving salary ~from his master. A
Mnister or a Chief Mnister will be clearly covered by the
sai d expression. [282 E-F]

A careful analysis of the neani ngs assigned to the word
"pay’ in the various dictionaries and the texts' would
clearly reveal that the expression 'in the pay of’ connotes
that a person is getting salary, conpensation, wages or any
amount of nmoney. This by itself however does not |lead to the
inference that a relationship of master and servant nust
necessarily exist in all cases where a person is paid
salary. [283 G H]

Shorter Oxford English Dictionary; Whbsters Third

New I nternational Dictionary: \Wbsters New World

Dictionary: Wrds and Phrases, Pernmanent Edition Vol.

31A p. 176. Venkataramaya's Law Lexicon Vol. 11 p

1122. Corpus Juris Secundum Vol. 70 p. 200; referred

to.

9. By virtue of the provisions contained in Art. 167,
the Chief M nister undoubtedly perforns a public duty of the
nature as enjoined by clauses (a) to (c) of Art. 167. It is
also clearly provided in the Constitution that the Chief
Mnister or the Mnisters are entitled to salaries or
al  owances obviously in lieu of public duties that they
perform The salaries given to the Chief Mnister or the
M nisters are given from the Governnent funds, and,
therefore, there wll be no difficulty in holding that the
Mnisters are in the pay of the Governnent inasnmuch as they
receive their salaries, remunerations or wages from the
Government. [285 E-F]

Once it is conceded that the Governor appoints the
Chief Mnister who is paid a salary according to a statute
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made by the legislature fromthe Governnent funds, the Chief
M ni ster becones a person in the pay of the Governnment so as
to fall squarely within cl. (12) of s. 21 of the Penal Code.
[ 286 B]

259

10. The wuse of the wrds ’'other public servants’
following a Mnister of the Union or of a State clearly show
that a Mnister would also be a public servant as other
public servants contenplated by s. 199(2) of the Code and
the Code being a statute conplenentary and allied to the
Penal Code can be | ooked into for the purpose of determ ning
the real meaning and inport of the words ’'public servant’ as
used in the aforesaid section [286 F]

Dattatraya Narayan Patil v. State of Mharashtra
[1975], Supp. SCR 145;  Enperor v. Sibnath Banerji & Os.,
AlR 1945 PC 156; Rao Shiv-Bahadur Singh & Anr. v. The State
of Vindhya Pradesh, [1953] SCR 1188; referred to.

S.  Tara Singh v.. Director Consolidation of Holdings,
Punj ab, Jullundur & Os. AIR 1958 Pub. 302, Bakshi Ghul am
Mohd. v. 'G-M Sadig & O's., AIR 1968 J & K 98; approved.

11. Three facts that have been proved beyond doubt: -

(i) That a Mnister is-appointed or dismissed by the
CGovernor and therefore, subordinate to himwhatever be the
nature and status of his constitutional function

(ii) That a Chieff Mnister or a Mnister gets salary
for the public work ~done or the public duty perforned by
hi m

(iii) That the said salary is paid to the Chief
M nister or the Mnister fromthe CGovernnent funds. [290A-B]

12. It is thus incontrovertible, that the holder of a
public office such as the Chief Mnister is a public servant
in respect of which the Constitution provides that he wll
get his salary fromthe Governnment Treasury so |ong he holds
his office on account of the public service that he
di scharges. The salary given to the Chief Mnister is
cotermnus with his office and is not paid |ike other
constitutional functionaries such as the President and the
Speaker. These fact, therefore, point to one and only one
conclusion and that is that the Chief Mnister is in the pay
of the Governnment and is, therefore, a public servant within
the meaning of s. 21(12) of the Penal Code. [290 C D

JUDGVENT:

CRIM NAL APPELLATE JURI SDI CTION: Crimnal Appeal Nos.
270-271 of 1977.

Fromthe Judgment and Order dated 10-5-1977 of. the
Madras Hi gh Court in WP. No. 429 and Crl. R P. No. 50/ 77

K. K. Venugopal, N. A Subramaniam C. S. Vaidyanathan
Ms. Shanta Venugopal, K. R Chowdhary and Ms. Veena Dev
Khanna for the Appell ant.

S. N Kackar, Sol. Genl. (In Cl. A No. 270) R B
Datar and R N. Sachthey, for the Respondent.

V. P. Raman, Adv. Genl and A. V. Rangamfor the State
of Tami| Nadu.
260

The Judgnent of the Court was delivered by

FAZAL ALI, J. These two appeals by certificate are
directed against a common order of the Madras High Court
dated 10th May, 1977 dismissing the applications filed
before the Hi gh Court by the appellant for quashing the
order of the Special Judge, Madras dated 4th January, 1977
refusing to discharge the appellant under section 239 of the
Code of Crimnal Procedure (hereinafter referred to as the
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Code) .

The facts of the case have been detailed in the
judgrment of the High Court and it is not necessary for us to
repeat the sanme all over again. However, in order to
understand the points in issue, it nay be necessary to give
a resume of the inportant stages through which the case has
passed and the constitutional points argued before us.

The appellant, M Karunanidhi, was a forner Chief
M nister of Tam | Nadu and was the petitioner before the
High Court in the applications filed by himbefore the High
Court. On 15-6-1976 a D.O letter was witten by the Chief
Secretary to the Governnment of Tami| Nadu to the Deputy
| nspector General of Police, CBlI requesting himto nake a
detailed investigation into certain allegations against the
appel l ant and others who were alleged to have abused their
official position inthe matter of purchase of wheat from
Punjab. A first information report was accordingly recorded
on 16-6-1976 and four nonths later sanction under section
197 of  the Code was granted by the Governor of Tanmi| Nadu
for the prosecution of the appellant under sections 161, 468
and 471 of the Indian Penal Code and section 5(2) read with
section 5 (1)(d) of the Prevention of Corruption Act
(hereinafter referred to as the Corruption Act). Thereafter,
the police submtted a charge sheet against the appell ant
for the offences /'nentioned above and alleged that the
appel | ant had derived for hinself pecuniary advantage to the
extent of Rs. 4 to Rs. 5 lakhs fromMadenlal Gupta for
passi ng favourabl e orders in respect of some firms. The case
was registered before the Special Judge and the necessary
copies of the records were furnished to the appellant. The
appel | ant on appearing before the Special Judge filed an
application for discharging him under section 239 of the
Code on the ground that the prosecution against hi msuffered
from various legal and constitutional infirmties. The
Speci al Judge, however, after hearing counsel for the
parties rejected the application of the appellant as a
result of which the appellant filed two applications in the
Hi gh Court for quashing the proceedings and for setting
aside the order of the Special Judge refusing to discharge
the appellant. As indicated
261
above, the H gh Court rejected the applications of the
appel lant but granted a certificate for |eave to appeal to
this Court and hence these appeal s before us.

As far back as 30th Decenber, 1973 the Madras
Legi sl ature had passed an Act known as The Tami| Nadu Public
Men (Crimnal M sconduct) Act, 1973 hereinafter referred to
as the State Act. The State Act was passed after obtaining
the assent of the President of India. This State Act was,
however, anended by Act 16 of 1974 and the President’s
assent was received on 10th April, 1974. According to the
provisions of the State Act the statute was brought into
force by virtue of a notification with effect from 8-5-1974.
According to the allegations nade agai nst the appellant, the
acts said to have been committed by him fell within the
peri od Novenber 1974 to March, 1975. On 31-1-1976 by virtue
of the provisions of Article 356 President’s rule was
imposed in the State of Tami| Nadu and the M nistry headed
by the appellant was disnissed and a Proclamation to his
effect was issued on the sane date. The Hi gh Court decided
the petitions of the appellant on 10-5-1977 and granted a
certificate for |eave to appeal to this Court on 27-7-1977.
Subsequently, however, the State Act was repealed and the
President’s assent to the repealing of the State Act was
gi ven on 6-9-1977. Thus, it is manifest that by the tine the
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appeal has reached this Court and was taken up for hearing
the State Act no longer exists. Consequently, sone of the
constitutional points raised by the | earned counsel for the
appel | ant before the Court do not survive for consideration
bef ore us.

Faced with this situation, M. Venu Copal, |earned
counsel for the appellant has raised only two points before
us. In the first place, he submtted that even though the
State Act was repealed on 6-9-1977 during the time that it
was in force, it was wholly repugnant to the provisions of
the Code, the Corruption Act and the Criminal Law Arendnent
Act and by virtue of Article 254(2) of the Constitution of
India the provisions of the aforesaid Central Acts stood
repealed and could not revive after the State Act was
repeal ed. The constitutional position, it is submtted, was
that even though the State Act was repeal ed the provisions
of the Central Acts having thensel ves been protanto repeal ed
by the ~State Act when it was passed could not be pressed
into service for the purpose of " prosecuting the appellant
unl ess those provisions were re-enacted by the appropriate
| egi sl ature. A nunber of grounds were raised by counsel for
the appellant in support of the first plank of his argunent
that the State Act was repugnant to the provisions of the
Central Acts as a ~result of which the former was rendered
voi d.

262

Secondly, it ' was argued that even assuning that the
State Act has ceased to exist and the Central Acts apply to
the facts of the present case,  the appellant. cannot be
prosecuted under any of the sections of the Penal Code or
the Corruption Act, because being the Chief Mnister of the
State at the relevant tinme he was not a public servant as
defined in section 21 clause (12) of the I'ndian Penal Code.
The argurment was that by virtue of the position that the
appel I ant enj oyed as Chief M ni ster there was no
relationship of master and servant. between him and the
Government and he was acting as a constitutional functionary
and, therefore, <could not be described as a public servant
as contenpl ated by section 21(12) of the Penal Code.

We propose to deal with the two argunments separately.
We would first deal wth the question of repugnancy as
rai sed by | earned counsel for the appellant. It is true-that
the State Act was passed by the Legislature of Tamil Nadu
and the assent of the President was obtained on 30th
Decenber, 1973. By virtue of the provisions of ‘Article 254
(2) of the Constitution since the assent of the President
had been given the State Act was to prevail over the Centra
Acts so far as the State of Tam | Nadu was concerned, but
the serious question to be considered is as to whether or
not there was a real repugnancy resulting from an
irreconcilabl e inconsistency between the State Act and the
Central Acts. Article 254 of the Constitution runs thus:-

" 254. I nconsi st ency bet ween | aws made by

Parliament and | aws made by the Legislatures of States:
(1) If any provision of a law made by the Legislature
of a State is repugnant to any provision of a |aw nade
by Parliament which Parlianment is conpetent to enact,
or to any provision of an existing law with respect to
one of the matters enunerated in the Concurrent List,
then, subject to the provisions of clause (2), the | aw
made by Parlianent, whether passed before or after the
| aw made by the Legislature of such State, or, as the
case may be, the existing law, shall prevail and the
| aw made by the Legislature of the State shall, to the
extent of the repugnancy, be void.
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(2) Wiere a | aw nade by the Legislature of a State
with respect to one of the matters enunerated in the
Concurrent List contains any provision repugnant to the
provisions of an earlier |aw made by Parliament or an
existing law with respect to that matter, then, the | aw

so made by the Legislature of such State shall, if it
has been reserved for the consideration of the
President and has received his assent, prevail in that
State:

263

Provided that nothing in this clause shall prevent
Parliament from enacting at any time any law wth
respect to the sane matter including a | aw adding to,
anmendi ng, varying or repealing the |law so nmade by the
Legi sl ature of State".

It would be seen that so far as clause (1) of Article
254 is concerned it clearly lays down that where there is a
direct collision between a provision of a |law nade by the
State and t hat nade by Parlianment with respect to one of the
matters enunmerated in the Concurrent List, then, subject to
the provisions of clause (2), the State | aw would be void to
the extent of the repugnancy. This naturally nmeans that
where both the State and Parliament occupy the field
contenpl ated by the Concurrent List then the Act passed by
Parliament being prior in point of tinmewll prevail and
consequently the State Act will have to yield to the Centra
Act. In fact, the scheme of the Constitution-is a scientific
and equitable distribution of |legislative powers between
Parliament and the State Legislatures. First, regarding the
matters contained in List |, i-e. the Union List to the
Seventh Schedul e, Parlianent alone is enpowered to | egislate
and the State Legislatures have no authority to make any | aw
in respect of the Entries contained in List |I. Secondly, so
far as the Concurrent List is concerned, both Parliament and
the State Legislatures are entitled to legislate in regard
to any of the Entries appearing therein, but that is subject
to the condition laid down by (Article 254(1) discussed
above. Thirdly, so far as the matters in List IIl, i.e/, the
State List are concerned, the State Legislatures al one are
conpetent to legislate on them and only -under certain
conditions Parlianent can do so. It is, therefore, obvious
that in such nmatters repugnancy may result from the
foll owi ng circunstances : -

1. Where the provisions of a Central Act and a
State Act in the Concurrent List are fully inconsistent
and are absolutely irreconcilable, the Central Act will
prevail and the State Act will become void in view of
the repugnancy.

2. Wiere however a |aw passed by the State cones
into collision with a |aw passed by Parlianment on an
Entry in the Concurrent List, the State Act shal
prevail to the extent of the repugnancy and the
provi si ons of the Central Act would beconme void
provided the State Act has been passed in accordance
with clause (2) of Article 254.

3. Wiere a law passed by the State Legislature
while being substantially wthin the scope of the
entries in the State List entrenches upon any of the
Entries in the Central List
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the constitutionality of the law may be upheld by
i nvoking the doctrine of pith and substance if on an
analysis of the provisions of the Act it appears that
by and large the law falls within the four corners of
the State List an entrenchrment, if any, is purely
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i nci dental or inconsequenti al

4. \Were, however, a law nade by the State
Legi sl ature on a subject covered by the Concurrent List
is inconsistent with and repugnant to a previous |aw
made by Parliament, then such a | aw can be protected by
obtaining the assent of the President wunder Article
254(2) of the Constitution. The result of obtaining the
assent of the President would be that so far as the
State Act is concerned, it will prevail in the State
and overrule the provisions of the Central Act in their
applicability to the State only. Such a state of
affairs will exist only wuntil Parlianent may at any
time mke a law adding to, or anending, varying or
repealing the |aw nade by the State Legi sl ature under
the proviso to Article 254.

So far as the present State Act is concerned we are called
upon to consider the various shades of the constitutiona
validity of the same under « Article 254(2) of the
Constitution.

It i's “neither alleged or argued that Parlianent has at
any time —after the State Act was passed proceeded to pass
any law as contenplated by the Proviso to Article 254. As,
however, the State |aw has already been repealed and the
President’s assent ‘to the said repeal has been received as
far back as 6-9-1977 we are concerned only with the limted
guestion as to whether if the State law ‘had repealed or
overrul ed the provisions of the Central law what will be the
position after the State lawitself ceases to exist. It is
true that the doctrine of eclipse would not' apply to the
constitutionality of ~the Central” |aw and the only question
we have to determne is~ whether there was such an
irreconcilabl e inconsistency between the State Act and the
Central Acts that the provisions of- the Central Act stood
repeal ed and unl ess re-enacted the sai d provisions cannot be
i nvoked even after the State Act was itself repealed. In
order, however, to enter into the  dommin of repugnancy of
the two Acts we have to consider (the rel evant provisions of
the Central Acts and of the State Act. The Hi gh Court has on
a very careful and cautious analysis of the various
provisions of the two Acts come to a clear finding that
there is no repugnancy between the State Act and the Centra
Acts, but the State Act nerely creates a new and distinct
of fence which inits nature and purport is essentially
different fromthe offences contenplated by the Indian Pena
Code and the Corruption Act. It has been pointed out by the
H gh Court as al so
265
by the Solicitor General that not only the ingredients of
the offences created by the State Act are different from
those of the Central Act, but even the procedure is
different. It was further argued by the Solicitor Cenera
that there is absolutely no repugnancy between the two Acts
and both can operate in their respective fields.

In order to appreciate this question, we would briefly
refer to the scheme of the State Act. Section 2 defines
certain dignitaries like Conmi ssi oner, Addi ti ona
Comm ssi oner, CGovernment, Public man, public servant.

Clause (a) of section 2 defines 'Commi ssioner’ thus:

"’ Conm ssioner’ or "Additional Conm ssioner" means
the Comm ssi oner of Inquiries or an Addi ti ona
Conmi ssi oner  of Inquiries, as the case nmay be,
appoi nted under section 4".

Clause (c) of section 2 defines 'public man’ thus:

"Public man" means

(i) any person who is or has been the Chief
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M nister or any other Mnister of the State;
(ii) a person who is or has been a Menber of the
Legi sl ative Assenbly or of the Legislative
Council of the State; or
(iii)a person who is or has been a Mayor or Deputy
Mayor of the Muinicipal Corporation of Mdras
or of Madurai or Chairman of any Standing or
Subject or other Conmmittee constituted or
deened to be constituted wunder the Madras
City Municipal Corporation Act, 1919 (Tamil
Nadu Act IV of 1919) or the Madurai City
Muni ci pal Corporation Act, 1971 (Tam | Nadu
Act 15 of 1971) as the case may be;
(iv) a person who is or has been the Chairman or
Vi ce- Chai'rman . of a Minicipal Council or
Chai rman of ~—any Standi ng or Subject or other
Conmittee constituted or deened to be
constituted under  the Taml| Nadu District
Municipalities Act, 1920 (Tam | Nadu Act V of
1920) or any other law for the tine in force;
(v) —a person who is or has been the Chairman or
Vi ce- Chai-rman of a Panchayat Uni on Council or
Chairman or ~President of any Standing or
Subj ect or other Conmittee of such counci
constituted or deened to be
266
constituted under the Tam | ~Nadu Panchayats
Act, 1958 (Tami| Nadu~ Act XXXV of 1958), or
any other law for-the time being in force;
(vi) a person  other than a Government servant who
is or has been-the Chairnman of -
(a) any corporation (not being a Iloca
authority) established by or ‘under a
State or Provincial ‘Act and owned or
control l ed by the State CGovernnent;
(b) any Governnent conpany within the
nmeani ng of section 617 of the Conpanies
Act, 1956 (Central Act 1 of 1956), in
which not less than fifty-one per cent
of the paid-up share capital is held by
the State Covernnent, or any conpany
which is a subsidiary of a conpany in
which not less than fifty one per cent
of the paid-up share capital is held by
the State Governnent”
It may be noticed here that the concept of public-man as
contenplated by the State Act differs in certain respects
fromthat of a public servant as contenplated by section
21(12) of the Penal Code.

To begin with, under the State Act a public-man clearly
includes the Chief Mnister or any other Mnister of the
State as also a nenber of the State Legislative Assenbly or
Legi sl ative Council. Secondly, the word ' public. man’
appearing in Section 2(c) clearly excludes a CGovernnent
servant, unless he falls wthin the categories of (a), (b)
and (c) of clause (vi) of section 2 of the State Act. This
is a basic departure fromthe provisions of the Penal Code
where the word 'public servant’ has been used in the w dest
possi bl e sense so as to include not only Governnent servants
who are receiving salary fromthe Governnment, but al so other
dignitaries who are in the pay of the Government.

Section 3 clauses (1), (2) and (3) define crimina
m sconduct which is alnpst the sane as defined by the
provi si ons of the Corruption Act and the Penal Code
(sections 5(2) and 5(1) (d) of the Corruption Act and
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section 161 of the Indian Penal Code).

It may, however, be noted here that the State Act does
not make sections 468 and 471 of the Indian Penal Code any
of fence under this Act. Section 4 prescribes the procedure
for appointnent of a high
267
powered tribunal for the purpose of holding investigation
into the all egations nade agai nst any public man. Sections 4
and 5 run thus: -

"4. Appointnent of Comm ssioner of Inquiries and
Addi tional Comm ssioner of Inquiries: (1) For the
pur pose of conducting investigation in accordance with
the provisions of this Act, the Governnent shall, on
the recomendation of the Chief Justice of the Hgh
Court appoint, by notification, a person to be known as
Commi ssi oner of 1 nquiries and one or nore persons to be
known as Addi tional Comm ssioner of Inquiries.

(2) The Comm ssioner shall be a person who is, or
who i's qualified for appointnment as, or who has been, a
Judge of a High Court and an Additional Comm ssioner
shal'l _be —a person who is,” or-who is qualified for
appoi nt nent as, or who has been, a District Judge.

(3) Every person appointed as the Conmm ssioner or
Addi ti onal Conm ssi oner shall, before entering upon his
of fice, make /and subscribe before the Chief Justice of
the H gh Court or sone person appointed in that behalf
by him an oath for affirmation in the formset out for
the purpose in the First Schedul e.

(4) The Additional Commissioner shall be subject
to the admnistrative control of the Conm ssioner, and
in particular, for the —purpose of convenient disposa
of investigations wunder this Act, the Conmi ssioner may
i ssue such general or special directions as' he nay
consi der necessary to the Additional Conmm ssi oner

Provi ded that nothing in this sub-section shall be
construed to authorise the Conm ssioner to question any
finding conclusion or recomrendation of an Additiona
Conmmi ssi oner .

X X X X X

5. Term of office and other conditions of service
of Commi ssioner and Additional Conm ssioner
X X X X X

(4) There shall be paid to the Conmi ssioner and
the Additional Comm ssioner such salaries as -are
specified in the Second Schedul e.
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(5) The allowances and pension payable to, and
other conditions of service of, the Conmnm ssioner or
Addi tional Commi ssi oner shal | be the sane as
admi ssi bl e-

(a) to a Judge of a High Court in the case of the
Conmi ssi oner

(b) to a District Judge in the case of an
Addi ti onal Commi ssi oner

Provided that the allowances and pension payable
to, and ot her conditions of service of , t he
Comm ssi oner or an Additional Commi ssioner shall not be
varied to his disadvantage after his appointnent"”.

Anot her inportant provision which is contained in the
State Act but not in the Central Acts is a provision
regarding limtation. Under section 8 which was introduced
by section 2 of the Tam| Nadu Amending Act 16 of 1974 it is
provi ded t hat t he Conmi ssi oner or t he Addi ti ona
Commi ssioner shall not investigate any conplaint involving
crimnal msconduct which is nmade after the expiry of 5
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years from the date on which the crimnal m sconduct
conpl ai ned against was alleged to have been conmitted or
after the expiry of one year fromthe date on which the
public man ceased to be such public man. The provisi ons of
section 8 may be extracted thus:-

"6. Limtation for preferring conplaints: (1) The
Comm ssioner or an Additional Comm ssioner shall not
i nvestigate or cause to be investigated any conpl ai nt
involving crimnal msconduct if the conplaint is
made: -

(i) after the expiry of five years fromthe date
on which the crimnal msconduct conplai ned agai nst was
al | eged to have been conmitted; or

(ii) after the expiry of one year of the date on
whi ch the public ceases to be such public nan
VWi chever is |ater.

(2) Notwi'thstanding anything contained in sub-

section (1), the Comm ssi oner or an Addi ti ona
Conmi'ssi oner shall not investigate or cause to be
i nvestigated any conpl ai nt i nvol vi ng crimna

m sconduct, the conplaint is nade after the expiry of
one year fromthe date on which the action conpl ai ned
agai nst becones known to the conpl ai nant”.
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Simlarly section 10 of the State Act confers plenary
powers on the Comm ssioner or the Additional Conmm ssioner to
prescribe a procedure for conducting an investigation in
respect of a conplaint and runs thus:-

"10. Procedure in respect of investigation of
crimnal msconduct: (1) The procedure for conducting
any investigation in respect of a conplaint of crimna
m sconduct agai nst any public nan-shall be such as the
Comm ssioner or the Additional ~Conmissioner considers
appropriate in the circunstances of the case.

(2) Subject to the provisions of sub-section (1),
where any conplaint of crimnal m sconduct against a

public man is received by the Conmi ssi'oner or
Addi ti onal Comm ssi oner, the Comm ssioner or Additiona
Commi ssi oner shall make or cause to be mmde a

prelimnary investigation to find out whether there is
any prima facie case against the public man-in respect
of the allegation of crimnal m sconduct:

X X X

(3) Wer e t he Conmi ssi oner or Addi ti ona
Comm ssi oner gives a finding under sub-section (2) that
there is no prina facie case against the public man in
respect of the allegation of crimnal msconduct, he
shall dismss the complaint after briefly recording his
reasons for doing so:

Provi ded that the Conmissioner or Additiona
Comm ssi oner shall not dismss any conplaint under this
sub-section, unless the conplainant has been given an
opportunity of being heard, if such conpl ai nant has not
al ready been heard under clause (a) of the proviso to
sub-section (2).

X X x x"
Under clause (3) of section 10 the Conmissioner or the
Addi ti onal Comm ssi oner is enpowered to dismss the

conplaint if heis satisfied that no prima facie case
agai nst the public nman has been nade out, but such an order
of dism ssal can be nade only after the conpl ai nant has been
gi ven an opportunity of being heard.

Section 11 is also a new provision as conpared to the
Central Acts which provides for grant of conpensatory costs
tothe public man if the allegation mde against himare
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found to be false, frivolous or vexatious to the know edge
of the conpl ai nant.
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Section 12 gives a right of appeal to a Division Bench
of the H gh Court against any order passed by the
Conmi ssi oner or Additional Conm ssioner under sub-section
(1) of section 11 granting conpensatory costs to the public
man and runs thus: -
"Appeal against an order under section 11: (1)
Agai nst any order passed by the Comm ssioner or
Addi ti onal Comm ssi oner under sub-section (1) of
section 11, the conplainant may, within such period as
may be prescribed, appeal to a Special Appellate
Tri bunal consisting of two Judges of the Hi gh Court
nom nated from tinme to tinme by the Chief Justice in

that behal f".
Section 14 provides the procedure for exam nation of
wi t nesses, receiving of affidavits, issuing of comm ssions

etc.

Section 15 provides an - enhanced puni shment of seven
years for - _crimnal misconduct as conmpared to the punishnent
provi ded by the Corruption Act.

Section 16 provides for prosecution of a conplainant if
his complaint is found to be false, frivolous and vexati ous
and such a conplainant is liable to be punished for a term
which may extend to three years and  fine, but such a
prosecution can be |aunched only w th the previous sanction
of the Conmi ssioner. Section 16 runs thus: -

"16. Puni shnent for false, frivolous or vexatious
conplaint: (1) Notw thstanding anything contained in
this Act, every person who nmakes a fal se, frivol ous or
vexatious conplaint against a public nan under this
Act, shall on conviction be punished w th inprisonnment
for a termwhich may extend to three years and shal
also be liable to fine".

A careful anal ysis, therefore, of the vari ous
provisions of the State Act leads to the irresistible
inference that the State Act was passed with a view to
afford sufficient protection to a public man by enjoining a
summary inquiry or investigation by a high and i ndependent
Tri bunal of the status of a H gh Court Judge or a Senior
District Judge to instill confidence in the people and to
prevent public man from being prosecuted on fal se, frivol ous
and vexatious allegations. Although the ingredients  of
crimnal msconduct as defined in section. 5(1) (d) of the
Corruption Act are substantially the sane in the State Act
as in the Central Acts but here also the punishnent is nuch
severer in the case of the State Act than the one contained
in the Central Acts. It is, therefore, manifest that the
State Act does not contain any provision which is repugnhant
to the Central Acts, but is a sort of conple-
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mentary Act which runs pari passu the Central Acts mentioned
above. After the investigation by the Comm ssioner under the
State Act is conplete and a report is submtted, section 18
of the State Act provides thus:-

"18. Report of the Conmi ssioner and Additiona
Commi ssioner: (1) Wwere as a result of any detailed
i nvestigation under sub-section (4) of section 10 in
respect of a conplaint of crimnal msconduct against a
public man, the Conmm ssi oner or an Addi ti ona
Conmi ssi oner is of opinion,-

(a) that it is expedient in the interest of
justice that the public man against whom crinina
m sconduct has been alleged, should be prosecuted for




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 15 of 28

an of fence under section 15; or

(b) t hat t he al | egati on has not been
substantiated, he shall record a finding to that effect
stating his reasons therefor and report the sane to the
Gover nment .

(2) In cases falling wunder clause (a) of sub-
section (1), the public man shall be prosecuted and
tried under section 6 of the Crimnal Law (Arendnent)
Act, 1952 (Central Act 46 of 1952)".

The State Act enjoins that the public man concerned wll
have to be prosecuted under the Crimnal Law (Anendrment) Act
of 1952. Thus, far fromthere being any inconsistency, the
provisions of the Crimnal Law (Anendrment) Act are directly
applied to a public man by the State Act after the
prelimnary investigation by the Commissioner is over. It
seens to us that what the State Act does is nmerely to create
different and distinct offences and not to over-rule any
provi sions of the Central Act.

It was, ~however, strongly contended by M. Venu Gopa
that the " provisions contained in the State Act run counter
to those —of the Central Acts in respect of the follow ng
matters:

1. The procedure for investigation of the

of fences by a Central agency as contenpl ated
by the “Corruption Act is dispensed with and

is  instead invested in a Commi ssi oner
appoi nted under the State Act.
2. The ' provision under - t he Preventi on of

Corruption Act regarding the gr ant of
sanction under section 197 of ‘the Code to the
accused is given a conplete go by and instead
a Conm ssioner is appointed to hold a regular
272
inquiry for hinself and “then to subnmit his
report. Thus, an accused who has been tried
under the State Act i's deprived of protection
af f or ded to every Gover nirent servant
regardi ng grant of a sanction’ by the
appointing authority.. It is thus suggested
that the protection, if _any, given by the
State Act is purely illusory.
In order, however, to understand the argunment of the |earned
counsel for the appellant, it may be necessary to consider
the question of repugnancy in a little broader perspective.
It is well settled that the presunption is always in
favour of the constitutionality of a statute and the onus
lies on the person assailing the Act to provethat it is
unconstitutional. Prima facie, there does not appear to us
to be any inconsistency between the State Act and the
Central Acts. Before any repugnhancy can arise, the follow ng
condi tions nust be satisfied:-
1. That there is a clear and direct inconsistency
between the Central Act and the State Act.
2. That such an inconsistency is absolutely
i rreconcil abl e.
3. That the inconsistency between the provisions
of the two Acts is of such a nature as to bring the two
Acts into direct collision with each other and a
situation is reached where it is inpossible to obey the
one wi t hout di sobeying the other
In Colin Howard's Australian Federal Constitutiona
Law, 2nd Edition the author while describing the nature of
i nconsi stency between the two enactments observed as
foll ows: -
"An obvious inconsistency arises when the two
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enact ments produce different legal results when applied
to the sane facts".
In the case of Hume v. Palner Knox, C. J. observed as

foll ows: -
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"The rules prescribed by the Cormonweal th Law and
the State |aw respectively are for present purposes
substantially identical, but the penalties inposed for
the contravention differ........................

In these circunstances, it is | think, clear that
the reasons given by my brothers Issacs and Starke for
the deci -

sions of this Court in Union Steanship Co. of New
Zeal and v. Commonweal th(1) and C yde Engi neering Co. v.
Cowburn establish that the provisions of the law of the
State for the breach of which the appellant was
convicted are i nconsi stent wth the law of the
Commonweal th within the neaning of sec. 109 of the
Constitution and are therefore invalid".

| ssacs, J. observed as foll ows: -

"There can be no question that the Commobnweal th
Navi gation Act, by its ~own direct provisions and the
Regul ati ons made under its authority, applies upon
construction to the circunmstances of the case. It is
inconsistent 'with the State Act 1in various ways,
including (1) general supersession of the regulations
of conduct, and so displacing the State regulations,
what ever those may be; (2) the jurisdiction to convict,
the State | aw . empoweri ng the Court to convict
summarily, the Commonweal t h Law maki ng the
contravention an -indictable offence, and ‘therefore
bringing into operation sec. 80 of the Constitution
requiring a jury; (3) the penalty, the State providing
a maximum of $ 50 the Commonwealth Act prescribing a
maxi mum of $ 100, or inprisonment, or both; (4) the
tribunal itself".

Starke, J. observed as follows: -

"It is not difficult to see that the Federal Code
woul d be ’'disturbed or deranged if the State Code
applied a different sanction in respect of the sane
act. Consequently the State regulations are, in _ny
opi nion, inconsistent wth the |aw of the Commonweal th
and rendered invalid by force of sec. 109 of the
Constitution".

In a later case of the Australian High Court in Ex.

Parte Ml ean(3) Issacs and Starke, JJ. while dwelling on the
guestion of repugnancy nmade the foll ow ng observation: -
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"In Cowburn’s case (supra) is stated the reasoning
for that conclusion and we will nowrefer to - those
statenments without repeating them In short, the very
same conduct by the sane persons is dealt - with in
conflicting terns by the Conmonweal th and State Acts. A
Court, seeing that, has

no authority to inquire further, or to seek to
ascertain the scope or bearing of the State Act. It
nmust sinply apply sec. 109 of the Constitution, which
declares the invalidity protanto of the State Act".
Simlarly D xon, J. observed thus:-

"When the Parlianent of the Commonweal th and the
Parliament of a State each legislate upon the sane
subj ect and prescribe what the rule of conduct shal
be, t hey nake | aws whi ch are i nconsi stent,
notwi t hstanding that the rule of conduct is identica
whi ch each prescribes, and sec. 109 applies. That this
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is so is settled, at least when the sanctions they

i npose are diverse Hune v. Pal mer (supra)".

In the case of Zaverbhai Amaidas v. The State of
Bonbay(1) this Court laid down the various tests to
determne the inconsistency between two enactrments and
observed as foll ows-

"The inmportant thing to consider with reference to
this provision is whether the Ilegislation is ’in
respect of the same matter’. If the later |egislation
deals not with the matters which formed the subject of
the earlier legislation but wth other and distinct
matters though of a cognate and allied character, then
Article 254 (2) will ‘have no application. The principle
enbodi ed in section 107 (2) and Article 254 (2) is that
when there is legislation covering the same ground both
by the Centre and by the Province, both of them being
conpetent to ~enact the sanme, the law of the Centre
shoul d prevail over that of the State".

"It is true, as already pointed out, that on a
guestion under Article 254 (1) whether an Act of
Parlianment prevails _against a law of the State, no
guestion of repeal arises; but the principle on which
the rule of inmplied repeal rests, nanely, that if
subject-matter ‘of the later legislation is identica
with that of 'the earlier, so that they cannot both
stand together, ' then the wearlier is ‘repealed by the
later enactrment, wll be equally applicable to a
guestion wunder  Article 254(2)  whether  the further
| egislation by Parlianment is in respect of the same
matter as that of the State | aw'

In the case of Ch. Tika Ranji & Os. etc. v. The State
of Utar Pradesh & Os.(2) while dealing with the question
of repugnancy
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between a Central and a State enactment, this Court relied
on the observations of Ni cholas in hi s Australian
Constitution, 2nd Ed. p. 303, where three tests of
i nconsi stency or repugnhancy have been laid down and which
are as follows: -

"(1) There may be inconsistency in the actua
terns of the conpeting statutes R Brisbane Licensing
Court (1).

(2) Though there may be no direct conflict, a
State law may be inoperative because the Comobnweal th
law, or the award of the Comonwealth Court, is
intended to be a conplete exhaustive code dyde
Engi neering Co. Ltd. v. Cowburn (supra).

(3) Even in the absence of intention, a conflict
may ari se when both State and Commonwealth seek to
exercise their powers over the same subject” matter
Victoria v. Commonweal th(2) Wenn v. Attorney General (3)
This Court also relied on the decisions in the case of

Hunme v. Palmer as also the case of Ex Parte Ml ean (supra)
referred to above. This Court al so endorsed the observations
of Sulaiman, J. in the case of Shyamakant Lal v. Ranbhaj an
Singh (4) where Sul aiman, J. observed as foll ows:

"When the guestion is whet her a Provincia
| egislation is repugnant to an existing Indian |aw, the
onus of showing its repugnancy and the extent to which
it is repugnant should be on the party attacking its
validity. There ought to be a presunption in favour of
its validity, and every effort should be nade to
reconcile them and construe both so as to avoid their
bei ng repugnant to each other, and care should be taken
to see whether the two do not really operate in




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 18 of 28

di fferent fields wi t hout encroachment . Furt her,

repugnancy must exist in fact, and not depend nerely on

a possibility".

In the case of OmPrakash Gupta v. State of U P.(5)
where this Court was considering the question of the
i nconsi stency between the two Central enactnments, nanely,
the Indian Penal Code and the Prevention of Corruption Act
held that there was no inconsistency and observed as
fol l ows: -

"It seens to us, therefore, that the two offences
are distinct and separate. This is the view taken in
Amar endr a
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Nath Roy v. The State(1l) and we endorse the opinion of

the | earned Judges, expressed therein. Qur concl usion

therefore, is that the offence created under section 5

(1) (c) of the Corruption Act is distinct and separate

fromthe one under section 405 of the Indian Penal Code

and, 'therefore, there can be no question of section 5

(1) (c) repealing section 405 of the Indian Penal Code.

If that is so, then, Article 14 of the Constitution can

be no bar".

Simlarly in the case of Deep Chand v. The State of
Utar Pradesh & Ors. (2) this Court indicated the various
tests to ascertain the question of repugnancy between the
two statutes and observed as foll ows: -

"Repugnancy between two statutes nmay thus be
ascertained on the basis of the following three
principles: -

(1) Whether  there is ~direct conflict between the
two provisions;

(2) Whether Parliament intended to lay down an
exhaustive code in respect of the subject matter
repl acing the Act of the State Legislature; and

(3) Whether the |law nmade by Parliament and the |aw
made by the State Legislature occupy the sane field".
In the case of Megh Raj and Ors. v. Allah /'Rakhia &

Os.(3) where Varadachariar, J. speaking for the / Court
poi nted out that where as in Australia a provision simlar
to section 107 of the CGovernnent of India Act, 1935 existed
in the shape of section 109 of the Australian Constitution,
there was no corresponding provision in the American
Constitution. Simlarly, the Canadi an cases have | aid down a
principle too narrow for application to Indian cases.
According to the |earned Judge, the safe rule to follow was
that where the paranount |egislation does not purport to be
exhaustive or wunqualified there is no inconsistency and in
this connection observed as foll ows: -

"The principle of that decision is that where the
par amount | egi sl ati on does not purport to be exhaustive
or unqualified, but itself permts or recognises other
laws restricting or qualifying the general provision
made in it, it can-
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not be said that any qualification or restriction

i ntroduced by another law is repugnant to the provision

in the main or paranmount |aw'

"The position wll be even nore obvious, if
anot her test of repugnancy which has been suggested in
some cases is applied, namely, whether there is such an
i nconsi stency between the two provisions that one nust
be taken to repeal the other by necessary inplication"
In the case of State of Oissa v. M A Tulloch & Co.

(1) Ayyangar J. speaking for the Court observed as follows: -

"Repugnancy arises when two enactnents both within
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the conpetence of the two Legislatures collide and when
the Constitution expressly or by necessary inplication
provides that the enactnent of one Legislature has
superiority over the other then to the extent of the
repugnancy the one supersedes the other. But two
enactmments may be repugnant to each other even though
obedi ence to each of them is possi bl e without
di sobeying the other. The test of two |egislations
containing contradictory provisions is not, however,
the only criterion of repugnancy, for if a conpetent
legislature with a superior efficacy expressly or
inmpliedly evinces by its legislation an intention to
cover the whole field, the enactnents of the other
| egi sl ature whether ' passed before or after would be
overborne on the ground of repugnance. Were such is
the position, the inconsistency is denonstrated not by

a detailed conparison of provisions of the two statutes

but by the nmere existence of the tw pieces of

| egi sl ation".

Inthe case of T. S. Balliah v. T. S. Rangachari(2) it
was pointed out by this Court ~that before comng to the
conclusion that there is a repeal by inplication, the Court
must  be satisfied that the two enactments are SO
i nconsi stent that it becones inpossible for themto stand
together. In other words, this Court held that when there is
a direct collision between the two enactments which is
irreconcilable then only repugnancy results. In this
connection, the Court made the following observations: -

"Before coming to the  conclusion that there is a
repeal by inplication, the Court nmust be satisfied that
the two enactnments are so inconsistent or . repugnant
that they cannot
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stand together and the repeal of ~the express  prior
enactment must flow from necessary inplication of the
| anguage of the later enactnment. It 1is therefore
necessary in this connection to scrutinise the terns
and consider the true nmeaning and effect of the two
enact nents".

"The provisions enacted in s. 52 of the 1922 Act
do not alter the nature or quality of the offence

enacted in s. 177, Indian Penal Code but it nerely
provi des a new course of procedure for what was already
an offence. In a case of this description the new

statute is regarded not as superseding, nor repealing
by inplication the previous | aw, but as cumul ative".

"A plain reading of the section shows that there
is no bar to the trial or conviction of the offender
under both enactnments but there is only a bar to the
puni shnment of the offender twi ce for the sane offence.
In other words, the section provides that where an act
or om ssion constitutes an of f ence under two
enactments, the of fender nay be prosecuted and puni shed
under either or both the enactments but shall not be
liable to be punished twice for the same offence"

Oh a careful consideration, t herefore, of t he
authorities referred to above, the follow ng propositions
ener ge: -

1. That in order to decide the question of
repugnancy it nmust be shown that the two
enact ment s contain i nconsi st ent and
i rreconcilable provisions, so that t hey
cannot stand together or operate in the sane
field.

2. That there can be no repeal by inplication
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unl ess the inconsistency appears on the face
of the two statutes.

3. That where the two statutes occupy a
particul ar field, there is room or
possibility of both the statutes operating in
the sane field without comng into collision
with each other, no repugnancy results.

4, That where there is no inconsistency but a
statute occupying the sanme field seeks to
create distinct and separate offences, no
guestion of repugnancy arises and both the
statutes continue to operate in the sane
field.
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In the light of the propositions enunciated above,
there can be no doubt that the State Act creates distinct
and separate of fences” with different ingredients and
di fferent punishments and it does not in any way collide
with the /'Central Acts. On the other hand, the State Act
itself permits the Central Act, nanely, the Crimnal Law
(Amendnment) Act to cone into its aid after an investigation
is conpleted and a report is subnmitted by the Comm ssioner
or the Additional Conmm ssioner. It was contended however by
M. Venu Gopal that by virtue of the fact that the State Act
has obtained the assent of the President, it will be deemed
to be a donminant |Ilegislation, and, therefore, it would
overrule the Central Acts. Doubtless, the State Act is the
domi nant legislation but we are unable to agree wth M.
Venu Gopal that there are any provisions in the State Act
which are irreconcilably or directly inconsistent with the
Central Acts so as to overrule them

Last but not the least there is a very inportant
ci rcunst ance which conpletely and conclusively clinches the
i ssue and takes the force out of the argunent of M. Venu
CGopal on the question of repugnancy. It would be seen that
in the original State Act, section 29 ran thus:-

"Act to overrule other |aws, etc.-The provisions
of this Act shall have effect notw thstandi ng anything
i nconsistent therewith contained in any other law for
the time being in force or any custom usage or
contract or decree or order of a court - or other
aut hority".

This section underwent an anendnment which was brought
about by Tam | Nadu Act 16 of 1974 which substituted a new
section 29 for the old one. The new section which was
substituted may be extracted thus: -

"Savi ng- The provisions of this Act shall be in
addition to, and not in derogation of, ‘any other |aw
for the tine being in force, and nothing contained
herein shall exenpt any public man from any proceeding
by way of investigation or otherw se which might, apart
fromthis Act, be instituted against hini.

Thi s anendment received the assent of the President on 10th
April, 1974 and was published in the Tam | Nadu Governnent
Gazette Extraordinary dated 16th April, 1974. W have
al ready shown that although the State Act was passed as far
back as 30th Decenber, 1973 it received the assent of the
President on the 10th April, 1974 that is to say, on the
same date as Act 16 of 1974. The Act was however brought
into force on the 8th May, 1974 when the new section 29
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whi ch had already replaced the old section and had becone a
part of the statute. Therefore, for all intents and purposes
the State Act cannot be read in isolation, but has to be
interpreted in conjunction wth the express |anguage
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contained in section 29 of the State Act. This section has
i n unequivocable terns expressed the intention that the
State Act which was undoubtedly the dom nant |egislation
woul d only be "in addition to and not in derogation with any
other law for the tine being in force" which manifestly
includes the Central Acts, nanely, the Indian Penal Code,
the Corruption Act and the Crimnal Law (Anendrment) Act.
Thus, the Legislature about a nonth before the main Act cane
into force clearly declared its intention that there would
be no question of the State Act colliding with the Centra
Acts referred to above. The second part of section 29 al so
provides that nothing contained in the State Act shal
exenpt any public man from being proceeded with by way of
i nvestigation or otherwise under a proceeding instituted
agai nst him under the Central Acts. It is, therefore, clear
that in view of this clear intention of the |legislature
there can be no room for any argument that the State Act was
in any ~way repugnant ~to the Central Acts. We have already
poi nted out fromthe decisions of the Federal Court and this
Court that ~one of the inportant tests to find out as to
whet her or not there is repugnancy  is to ascertain the
intention of the legislature regarding the fact that the
domi nant | egislature allowed the subordinate |egislature to
operate in the sane field pari passu the State Act.

Craies in his Interpretation on Statute Law 6th Ed. p.
369 observes as foll ows: -

"Many earlier statutes contain clauses simlar in
effect to the general rule, but without the confusing
words as to contrary intention. These statutes, of sone
of which a list is given below, seemnot to be affected
by the above rule, save so far as it -enables the
revisers of the statute-book to excise the particular
clauses. In accordance with “this rule, penalties
i mposed by statute for offences ~already punishable
under a prior statute are regarded as cumulative or
alternative and not as replacing the penalty to which
the of fender was previously liable."

Such an intention is clearly discernible fromthe provisions
of section 29 of the State Act. M. Venu Copal tried to
rebut this argunent on the ground that section 29 would have
no application where the inconsistency between the dom nant
statute and the subordinate statute is direct and conplete.
We have already found on a di scussion of

281
the various provisions of the State Act that thereis no
direct inconsistency at all between the State Act and the

Central Acts, and this affords a sufficient answer to the
argunent of M. Venu Gopal. Having, therefore, given our
anxi ous consideration to the inport and anbit of section 29
it seens to us that the provisions of section 29 would be
presumptive proof of the fact that there is no repugnancy
between the State Act and the Central Acts nor did either
the legislature or the President intend to create any
repugnancy between these Acts as a result of which the
criticismregarding the repugnancy is conpletely obliterated
in the instant case and we, therefore, hold that the State
| egi sl ature never intended to occupy the sane field covered
by the Central Acts

It was also contended by M. Venu Gopal that if the
Central Acts being repugnant to the State Act are pressed
into service even after the repeal of the State Act, the
Central Acts would stand repeal ed hence the prosecution of
the appellant would be hit by Article 20(3) of the
Constitution, i.e. the appellant cannot be prosecuted for an
ex post facto offence. On our findings in this case that
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there is no inconsistency between the State Act and the
Central Acts the application of Article 20(3) of the
Constitution to the facts of this case does not arise at
all. W, therefore, find ourselves in conplete agreenent
with the viewtaken by the H gh Court that the State Act
creates new and distinct offences and is not in any way
repugnant to any provisions of the Central Acts and
consequently overruled the first Ilinmb of the argunment of
counsel for the appellant.

Similarly the contention of M. Venu GCopal as to
whet her or not the prosecution of the appellant would be
violative of Article 14 of the Constitution is not avail able
to the appellant, and consequently the |earned counsel gave
up this point and in our opinion very rightly because since
the State Act has nowbeen repealed the question of the
prosecution of the appellant - hereafter under the State Act
does not arise at - all, and, therefore, the question of two
renedi es being open to the prosecution which they may el ect
at their /own option does not arise in this case. The
appel | ant. can be prosecuted  only under the Corruption Act
and the Penal Code and under —no other Act at the nonent.
Moreover, it was obviously wong to say that the earlier
Central Law becane violative of Article 14 as soon as the
State | aw was enact ed

This brings us to the second |inb of the argunent of
the Il earned counsel for the appellant which relates to the
i mport and connot ati on of the term ’'public servant’
appearing in section 21(12) of the Indian
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Penal Code. Clause 12 of section 21 whichis the relevant
provision so far as the present case is concerned runs thus

"21. The words 'public servant’ denote 'a person
falling wunder any of the -descriptions hereinafter
foll owi ng nanel y: -

X X X

Twel ft h- Every person-

(a) in the service or pay of the Governnent or
remunerated by fees or conm ssion for t he
performance of any public duty by the CGovernnent:

X X

It was vehenently contended by M. Venu Gopal that
having regard to the constitutional and public duties of a
Chief Mnister or a Mnister he cannot be deened to be a
public servant in any sense of the term He further
contended that the entire clause (12) (a) should be read as
a whole and cannot be severed into two |inbs inas much as
the words "in the service or pay of the Government’ are used
as synonyns. It was further contended that the words in the
service or pay of the Governnent’ clearly connote the
relationship of master and servant-a relationship-which is
conpl etely beyond the concept of the position of a Mnister
or a Chief Mnister. W, however, agree that so far as the
first part of clause (12) (a) is concerned, namely "in the
service of the Governnent’ undoubt edl y signifies a
relationship of naster and servant where the enployer
enpl oys the enpl oyee on the basis of a salary or
remuneration. But we are of the opinion that so far as the
second linb ’'in the pay of the Governnent’ is concerned,
that appears to be of a much wder anplitude-so as to
include within its anmbit even public servant who may not be

a regular enployee receiving salary from his master. In
other words, we think that even a Mnister or a Chief
Mnister will be clearly covered by the expression ’'person

inthe pay of the Governnent’. M. Venu Gopal, however,
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relied on the neaning of the words "in the pay of as
appearing in the various dictionaries.
In Shorter Oxford English Dictionary the expression 'in

the pay of’' is defined thus-

"To give noney, etc., 1in return for something or
in discharge of an obligation. O a thing or action. To
yield an adequate return. To give noney or other
equi val ent val ue for".

Simlarly 'Payer’ is defined thus:

"One who pays a sum of noney"
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In Webster’s Third New International Dictionary the
expression 'in the pay of’ is indicated to nean: -

"Conpensate, renunerate, satisfy, reinburse, indemify,

reconpense, repay. Pay is a general term |acking

particul ar connotation but sonetinmes bluntly stressing
the purchase of service, pay a machinist high wages".

"Wages, sal ary renuneration”.

In Webster’s New Wrld Dictionary the expression
the pay of’ is thus defined:-

"Stresses the .idea of paynment for a service
rendered, but it often -also carries an inplication of
reward (a bunper crop  renunerated the farner for his
| abors)".

In Wrds and Phrases, Pernmanent Edition Vol. 31A p. 176
the neaning of the word ’'pay’ is given thus:-

"Pay" is renuneration, wages or-salary. To renunerate;

to reconpense, to give any pay".

I n Venkat aramaya’s Law Lexicon Vol. 11  p.1122 the
expression 'to pay noney’ has the follow ng connotation: -

"To pay noney is to pay it in respect of a right
whi ch sone person has to receive it".

In Corpus Juris Secundum Vol. 70 at page 200 the word
"pay’ if used as a noun is defined as remuneration;, wages,
conpensation, salary and the follow ng observations are al so
made: -

in

"To noun ’'pay’ has bheen held equivalent to, or
synonynous with, ’'conpensation’, salary and wages and
has been conpared with, or distinguished ~ from
"al |l owance’ and ’'consideration"

A careful analysis of the meani ngs assigned to the word
"pay’ in the various dictionaries and the texts referred to
above would clearly reveal that the expression 'in the pay
of ' connotes that a person is getting salary, conpensation
wages or any amount of noney. This by itself however does
not lead to the inference that a rel ationship of master and
servant must necessarily exist in all cases where a person
is paid salary. This aspect of the matter would becomne
crystal clear if we exam ne the nat ure and the
constitutional position and status of a Mnister or a Chief
M ni ster.
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Article 164 of the Constitution runs thus:-

"Qther provisions as to Mnisters: (1) The Chief
M ni ster shall be appointed by the Governor and the
other Mnisters shall be appointed by the Governor on
the advice of the Chief Mnister, and the Mnisters
shall hold office during the pleasure of the Governor

Provided that in the States of Bihar, Mdhya
Pradesh and Orissa, there shall be a Mnister in Charge
of tribal welfare who may in addition be in charge of
the welfare of the Scheduled Castes and backward
cl asses or any other work".

This Article clearly shows that a Chief Mnister is
appoi nted by the Governor and having been appointed by the
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Governor it is manifest that he is subordinate to the
CGovernor. Even in section 52 (1) of the Governnment of I|ndia
Act, 1935 which preceded our Constitution the provision was
wor ded thus: -

"52 (1) The Governor of a Governor’s province nay,
by notification, appoint mnisters, not being menbers
of his executive council or other officials to
adm ni ster transferred subjects, and any mnisters so
appoi nted shall hold office during his pleasure:

There nmay be paid to any minister so appointed in
any province the sane salary as is payable to a nenber
of the executive council in that province, unless a
smal ler salary is provided by vote of the |egislative
council of the province".

In this section al'so it was the Governor who al one had
the power to choose the ministers. In fact, in Article 164
the word ’appointnent’ is much higher than the concept of a
person being chosen. Article 164(5) provides for the salary
and al | owances of Mmnisters and runs thus:-

"164 (5) The salaries and all owances of M nisters
shal'l _be ~such as the Legislature of the State may from
time to time by aw determ ne and, until the
Legi slature of the State so determines, shall be as
specified in the Second Schedul e".

Under this provision the Mnisters on being appointed
by the Governor are entitled to such salaries and al |l owances
as the Legislature of the State may determine fromtinme to

time and wuntil this'is done, the emplunments will be such as
are specified in the Second
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Schedul e. As however all the Legislatures of the States as

al so Parlianment have already passed Acts providing for the
salaries and emoluments of the Chief Mnister ‘and the
M nisters the specification of their ~enolunments 'in the
Second Schedul e to the Constitution have been del et ed.

Article 167 |ays down the duties of the Chief Mnister
and runs thus: -

"167. Duties of Chief Mnister as respects the
furnishing of information to Governor etc. It shall be
the duty of the Chief Mnister of each State

(a) to comunicate to the Covernor of the State
all decisions of the Council of Mnisters
relating to the admnistration of the affairs
of the State and proposals for |egislation

(b) to furnish such information relating to the
administration of affairs of the State and
proposals for |egislation as the Governor may
call for;

(c) if the Governor so requires, to  submt for
the consideration of the Council of Mnisters
any matter on which a deci sion has been taken
by a M ni ster but which has not been
consi dered by the Council™.

It is, therefore, clear that by virtue of the
provisions contained in Article 167, the Chief Mnister
undoubtedly perforns a public duty of the nature as enjoi ned
by clauses (a) to (c) of Article 167. It is also clearly
provided in the Constitution that the Chief Mnister or the
Mnisters are entitled to salaries or allowances obviously
inlieu of public duties that they perform The salaries
given to the Chief Mnister or the Mnisters are given from
the Government funds, and therefore, there wll be no
difficulty in holding that the Mnisters are in the pay of
the Government inasmuch as they receive their salaries,
remunerations or wages fromthe Governnent. M. Venu CGopal,
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however, submitted that no anal ogy can be drawn between the
constitutional provisions and the provisions contained in
the Government of |India Act because the constitutiona
position of a Chief Mnister under the Constitution was not
the sane as under the Government of India Act where the
CGovernor enjoyed vast and plenary powers and was not bound
by the advice of the Council of Mnisters as the Governor is
under our Constitution. It s not necessary to probe into
this aspect of the matter, because the Constitution clearly
l ays down that the Governor appoints the Chief Mnister and
bei ng the appoint -
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ing authority he is also the dismssing authority. W are
not at all concerned in the instant case as to the

circunst ances under which ‘the Governor can appoint or
dism ss the Chief Mnister. Once it 1is conceded that the
Covernor appoints ~the Chief Mnister who is paid a salary
according to a statute nade by the legislature from the
Government funds, the Chief Mnister becones a person in the
pay of the Governnent so as to fall squarely within clause
(12) of section 21 of the Penal Code.
There is another circunstance to show that a Chief
M nister or a Mnister is undoubtedly a public servant which
was relied wupon by the H gh Court in repelling the argunent
of M. Venu Gopal . Section 199 of the Code runs thus:-
"199 (2) Notwithstanding anything contained in
this Code, when any offence falling under Chapter XXl
of the Indian Penal Code is alleged to have been
conmitted agai nst. a person who, at the time of such
conmission is the President of India, the Vice
President of India, the GCovernor of a State, the
Admi ni strator of a Union Territory or a Mnister of the
Union or of a State or of a ‘Union-territory, or any
other public servant enployed in connection wth the
affairs of the Union or of a State in respect of his
conduct in the discharge of his public functions a
Court of Session may take cognizance of such of fence,
wi t hout the case being conmitted to it, upon a
conplaint in witing nmade by the Public Prosecutor".
The use of words 'other public servants’ follow ng a
M nister of the Union or of a State clearly show that a
M nister would also be a public servant-as other public
servants contenpl ated by section 199 (2) of the Code are the
Code being a statute conplinentary and allied to the Pena
Code can be | ooked into for the purpose of determi ning the
real neaning and inmport of the words 'public servant’ as
used in the aforesaid section.
The Solicitor General placed reliance on the decision
of this Court in the case of Dattatraya Narayan Patil v.
State of Maharashtra(l) where this Court had held 'in a
slightly different context that a Mnister was “a public
servant. M. Venu Gopal has, however, distinguished this
decision on the ground that this Court proceeded on the
assunption that it was not disputed before the Court that
the Mnister was a Public Servant and the case havi ng been
deci ded on the concession
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of the parties cannot be relied upon by the Solicitor
CGeneral. In that case to which two of us (Untwalia and Faza

Ali, JJ.) were parties to the judgnent, the follow ng
observati ons were nade: -

"The duty assigned to a public servant by his
naster, be it be wunder a statute or by an executive
order, wll assume the character of public duty,
provided the duty assigned is not illegal or against
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public policy. WII it nmake any difference in the case

of a Mnister? In our judgment, not. The Mnister is a

publ i c servant-not disputed".

These observations no doubt fortify our opinion that
the Chief Mnister is a public servant which is based on the
reasons that we have already given and which are different
fromthose given in the case cited before us.

In the case of Enperor v. Sibnath Banerji & Os.(1) the
Privy Council <clearly held that it was not in a position to
accept the suggestion of the counsel that the M nister was
not subordinate to the Governor. This was the precise
argunent which had been put forward by M. Venu CGopal when
he contended that the Chief Mnister is not subordinate to
the Governor. The Privy Council observed as follows in this
connecti on: -

"So far as’it Jis relevant in the present case,
their Lord ships are wunable to accept a suggestion by
counsel for~ the respondents that the Hone Mnister is
not an officer subordinate to the Governor within the
neaning of s.49 (1), and so far as the decision in
Emperor v. Henendra Prosad Ghoshe (19) I.L.R (1939) 2
Cal . 411 decides that a Mnister is not such an officer
their Lordships -are unable to agree wthit. Wile a
Mnister may have duties to the Legislature, the
provisions of '/ s.51 as to the appointment, paynent and
di smssal of Mnisters, and s.59 (3) and (4) of the Act
of 1935, and the Business Rul es made by virtue of s.59,
pl ace beyond doubt that the Home M nister is an officer
subordinate to the Governor™.

We find ourselves.in conplete agreenent wi th the view
taken by the Privy Council. In fact the case of the Privy
Council referred to above was noticed and relied upon by
this Court in the case of Rao
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Shiv Bahadur Singh & Anr. v. The State of Vindhya Pradesh(1)
where this Court observed as follows: -

"Clause 9 of section. 21 Indian Penal Code shows
that every officer in the service or pay of 'the Crown
for the performance of any public duty is a "public
servant’. The decision of the Privy Council in King
Enperor v. Sibnath Banerji(2) is decisive to show that
a Mnister wunder the Government of India is ’'an
officer’ subordinate to the Governor. On the same
reasoning there can be no doubt that the Mnister of
Vi ndhya Pradesh would be an 'Oficer. of the State of
Vi ndhya Pradesh. Therefore, prior to the passing of
ordi nance No. XLVIII of 1949 and on the view that the
I ndian Penal Code with necessary adaptation nutatis
nutandis was in force at least in the Rewa portion of
Vi ndhya Pradesh (if not in the entirety of  Vindhya
Pradesh) the first appellant was a public servant as
defined in section 21, |Indian Penal Code, as adapted.
The anendnent of the said section brought  ‘about
therefore no substantial change in the position of the
first appellant”.

In the case of Nanmdeo Kashinath Aher v. HH G Vartak &
Anr (3) Deshpande, J. Observed as follows: -

"What ever be the practical and actual position
the fact remains that it is the Governor who can accept
the resignation of the Mnistry or Mnister and it is
the Governor again who can dismss or renove the
Mnister from office. Under section 3(60) of the
General C auses Act, 1897, the word ' State Government’
has been defined. Cause (c) of section 3(60) is
applicable to the present case and therefore the State




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 27 of 28

Government is to nmean the Governor for the purpose of

the present <case. The result therefore is that accused

No.1 is a public servant who can be said to be

renovabl e only by the State Governnent, meaning thereby

the Governor, and | do not find any difficulty in
comng to the conclusion that the second requirenent of

Section 197, Cr. P.C. alsois fully satisfied as far as

accused No. 1 is concerned".
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In the case of S. Tara Singh v. Director Consolidation
of Hol di ngs, Punjab, Jullundur & Os.(1) the Punjab Hi gh
Court took the sane view and observed as foll ows: -

"It follows fromthe above conclusion that under
Article 154 (1) of the Constitution the Governor may
act directly or through his subordinate officers. In
the present case he has acted through the Devel oprment
M ni ster. The  question arises whether he could so act.
OQobviously the executive ~authority carries on the
busi ness of the Governnent and part of this business is
the power given to the State Governnent under section
42 of _ the Consolidation Act. Under Article 166 (3) of
the Constitution the ~Governor can allocate this
busi ness to any M nister he likes....... Mor eover there
can be no doubt that a Mnister is subordinate to the
Governor. The/ Governor is the executive head of the
State and this position he does not share wth the
Chief Mnister or any other Mnister. He allocates his
executive duties to various Mnisters under Article 166
(3) of the Constitution.

He appoints-.a M nister albeit on the advice of the
Chief Mnister and the Mnister holds office during his
pl easure. Therefore it is open to-a Governor under the
Constitution to dismss an individual Mnister at his
pl easure. In these circunstances there can be no doubt
that a Mnister is to be considered as an officer
subordinate to the Governor".

We find ourselves in conplete agreenent with the view
taken and the reasons given by the Punjab H gh Court in the
af oresai d case.

To the sane effect is a decision of the J & K High
Court in the case of Bakshi Giulam Mhd. v. G M Sadig &
Os(2) where Anant Singh, J. observe as follows: -

"AMnister of a Stateis paid from its public
exchequer, and he is paid for doing public duty and, in
nmy opinion, a Mnister is a 'public officer’ within the
meani ng of Sec. 80 as defined in Sec. 2 (17) (h) of the
Civil Procedure Code".

The opinion expressed by the |learned Judge is clearly
in consonance with the view that we have taken in this case.
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Three facts, therefore, have been proved beyond doubt: -

1. That a Mnister is appointed or dismissed by
the Governor and is, therefore, subordinate to him
what ever be the nature and status of his constitutional
functions.

2. That a Chief Mnister or a Mnister gets salary
for the public work done or the public duty perfornmed
by him

3. That the said salary is paid to the Chief
M nister or the Mnister fromthe Government funds.

It is thus incontrovertible, that the holder of a
public office such as the Chief Mnister is a public servant
in respect of whom the Constitution provides that he wll
get his salary fromthe Governnent Treasury so |ong he hol ds
his office on account of the public service that he
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di scharges. The salary given to the Chief Mnister is
cotermnous with his office and is not paid |ike other
constitutional functionaries such as the President and the
Speaker. These facts, therefor, point to one and only one
conclusion and that is that the Chief Mnister is in the pay
of the Government and is, therefore, a public servant within
the neaning of section 21 (12) of the Penal Code.

For the reasons given above, we are satisfied that a
Chief Mnister or a Mnister is undoubtedly a public servant
as defined in section 21(12) (a) of the Penal Code and the
view taken by the H gh Court on this point was absolutely
correct in law. The result is that all the contentions
rai sed by M. Venu CGopal, counsel for the appellant fail and
the appeal s are disnm ssed. The case before the Special Judge
will now proceed to its ultinmate end according to | aw.

N. V. K. Appeal s di sni ssed.
291




