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ACT:

Bonbay Merged Territories and Areas (Jagirs Abolition) Act,
1953, ss. 13, 17(1), 20--Decision of appeals under the Act
by Tribunal Wether nust be on nerits in every case-
Regul ati on 21 made under the Bonbay Revenue Tribunal Act,
1958--Linmtation for applicationfor restoration of appeals
di sm ssed for non-prosecution

HEADNOTE

The appellants had applied for conpensation to the Jagir
Abolition Oficer wunder s.. 13 -of the Bonbay Mer ged
Territories and Areas (Jagir Abolition) Act, 1953 in respect
of their proprietary jagirs. Against the orders of the said
of ficer they preferred appeals to the Revenue Tribunal which
wer e dism ssed for non-prosecution. The appel l ants
thereupon filed applications for restoration of the appeals
within 30 days of the receipt of the orders of dismssal of

the appeals. These applications were dismssed as tine-
barred, the Tribunal taking the viewthat tine was to be
calculated from the date of the order. The appellants’

applications under Art. 227 of the Constitution to the Hi gh
Court failed and they came by way of special leave, to this
Court . It was contended on behalf of the appellant _that
(i)the Tribunal even while deciding ex-parte had to -decide
on nerits and that (ii) the applications for restoration
were filed within the tine prescribed in Regulation 21 nade
under the Bonbay Revenue Tribunal Act, 1958 which applied to
the case.

HELD: (i) In the context of s. 20 and ;in view of the express
| anguage of s. 17(1) of the Jagirs Abolition Act the
Tri bunal had no power to dismss the appeals in question for
non- prosecution, but it was obligatory on its part of decide
the appeals on nmerits and to record is decision even though
there was default on the part of the appellant to appear in
the appeal. [142 E-F]

(ii) The Tribunal also conmtted an error of law in
dismissing as tine-barred the applications for restoration
of the appeals nmade by the appellants. In Regulation 21

made under Bonbay Revenue Tribunal Act, 1958 the tine
prescribed for such applications is thirty days from the
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date of receipt of the Tribunal’'s order dismssing the
appeal, and the appellants had filed their applications
within the said period. [145 A B

Regul ation 21 lays down the procedure for dealing wth
applications for restorati on nade under Regulation 20 and
the latter Regulation includes within its scope all appeals
"deci ded ex-parte’ whether on nmerits or otherwise. It could
not therefore be said that Regulation 21 did not apply to
the case. [144 H]

JUDGVENT:

Cl VI L APPELLATE JURI SDI CTI ON: Appeal s by special |eave from
the judgnments and orders dated Novenber 27, 1961 of the
Gujarat Hi gh Court in Special Cvil Applications Nos. 704
and 707 of 1961.

140

Arun Naginlal Surti, B. Datta and J. B. Dadachanji, for the
appel | ant's.

A K. Sen, M~ S. K Sastri and B. R G K Achar, for the
respondents.

The Judgnent of the Court was delivered by

Ramaswam , J. These four consol i dated appeals are brought,
by special |eave, against the order of the H gh Court of
CGujarat dated Novenber 27, 1961 sumarily dism ssing four
Special Civil Applications Nos. 704 to 707 of 1961 which had
been filed by the appellants wunder Art. 227 of t he
Constitution of India for quashing the order of the GCujarat
Revenue Tribunal dated July 18, 1961

The appellants had applied for conpensation to the Jagir
Abolition Oficer, Baroda under s. 13 of the Bonbay Merged
Territories & Areas (Jagirs Abol i tion) Act , 1953,
hereinafter referred to as the "Jagirs Abolition Act’, in
respect of their proprietary jagirs. ~Against the award of
conpensation made by the Jagir ~Abolition Oficer the
appel l ants preferred appeals under s. 16 of the Jagirs
Abolition Act. Although these appeals were filed before the
Revenue, Tribunal at Bonbay, the appeals were transferred,
on the bifurcation of Bonbay State, to the Gujarat ~ Revenue
Tri bunal at Ahmedabad, hereinafter called the 'Tribunal’
Al these appeals were ultimately dism ssed by the Tribuna
for non-prosecution on account of non-appearance of the
advocate of the appellants. Against the dismissal~ of the
appeal s for non- prosecution t he appel | ant s filed
applications for restoration before the Tribunal on May 6,
1961. The appell ants contended that since the orders passed
di sm ssing the appeals were received by themon April 9 and
April 20, 1961, the restitution applications filed on My 6,
1961 were within 30 days of the receipt of the order of
di smissal and hence the applications for restoration were
made in tine wunder Regulation 21 of the Bonbay Revenue
Tri bunal Regul ations. The appellants also prayed that the
applications for restoration should be allowed as they were
prevented for sufficient cause from appearing at the hearing
of the appeals. The Tribunal rejected the applications
holding that they were barred under Art. 168 of the
Linmtation Act read with Regulation 55 and 0.41, rr. 17 and
19 of the Civil Procedure Code. The view taken by the
Tribunal was that the applications for restoration should
have been nade within 30 days fromthe date of the order of
dismissal. As the orders of dismssal was nade on February
1, 2 and 3, 1961 and the applications for restoration were
made only on May 6, 1961, the Tribunal held that they were
ti me-barred. Aggri eved by the order of dismissal of the
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restoration applications the appellants noved the H gh Court
of Qujarat under Art. 227 of the Constitution of India but
their applications were disnissed in Iimne
The first question for consideration is whether the orders
of the Tribunal dated February 1, 2 and 3, 1961 are illega
and ultra
141
vires because the Tribunal dism ssed the appeals for non-
prosecution and there was no decision of the appeals on
nmerits. It was contended that it was obligatory on the part
of the Tribunal to decide the appeals on nerits and record
its decision in viewof s. 17 of the Jagirs Abolition Act
whi ch states as foll ows:
"17. (1) The Bonbay Revenue Tribunal shall
after giving notice to the appellant and the
State Governnent, decide the appeal and record
its decision.
(2)I'n _-deciding an appeal under this Act the
Bonbay Revenue Tri bunal shall exercise all the
powers which a court has and shall follow the
same procedure which> a Court follows in
deci di ng appeals fromthe decree or order of
an original Court under the Code of G vi
Procedure, 1908."
in our opinion, the contention put forward by the appellants
is well-founded and nust be accepted as correct. Section 13
of the Jagirs Abolition Act provides that any |jagirdar
entitled to conpensati on under section 11 or 12 shall, on or
before the 31st day of July 1958 apply in witing to the
Col l ector for determning the amount of compensation payable
to himunder the said section.” Section 13(2) states that on
recei pt of an application under sub-s. (1), “the Collector
shal |, after making formal enquiry in'the manner provided by
t he Code, nmke an award determning the anmount of
conpensation. Section 14 of the Jagirs Abolition Act states
as follows:
"14. (1) I f any person other than a/jagirdar
is aggrieved by the provisions of this Act as
abol i shing, extinguishing or nodifying any of
his rights to, or interest in property and if
conpensati on for such abolition,
ext i ngui shment or nodification has not been
provided for in the provisions of this Act,
such person nay apply to the Collector for
conpensati on.
(2) The application under ‘sub-section (1)
shal | be mde to the Collector in t he
prescribed formon or before the 31st day of
July 1958. The Collector shall, after holding
a formal inquiry in the manner provided by the
Code, nmke an award determining the- conpen-
sation in the manner and according to the
method provided for in sub-section (1) of
section 23 and section 24 of the Land
Acqui sition Act, 1894."
Section 15 states that "every award nade under section 13 or
14 shall be in the formprescribed in section 26 of the Land
Acqui sition Act, 1894 and the provisions of the said Act

shall, so far as may be, apply to the maki ng of such award"
Section 16 provides
142

for an appeal against the Collector’s award and is to the
follow ng effect:
"16. An appeal shall lie against an award of
the Collector to the Bonbay Revenue Tribuna
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constituted under the Bonmbay Revenue Tribuna
Act, 1957 notwi t hstandi ng anything contained
in the said Act."
Section 20 provides for the finality of the award and of the
deci si on of the Revenue Tribunal and reads as foll ows:
"20. The award nmade by the Collector subject
to an appeal to the Bonmbay Revenue Tribuna
and the decision of the Bonbay Revenue
Tribunal on the appeal shall be final and
concl usive and shall not be questioned in any
suit or proceeding in any Court."
On a consideration of the | anguage of s. 17(1) of the Jagirs
Abolition Act and in the context of s. 20 of the Jagirs
Abolition Act we are of the opinion that it is obligatory on
the part of the Tribunal to decide an appeal on nerits even
though there is default in-the appearance of the appellants
and to record its decision regarding the nerits of the
appeal . If an appeal is dismssed for want of prosecution
it cannot 'be said that the Tribunal has 'decided the appeal
and ’'recorded its decision’ wthin the nmeaning of s. 17 of
the Jagirs Abolition Act. It cannot be supposed that the
| egislature intended by theword 'decide’ ins. 17(1) to
mean ' di spose of the appeal or to put an end to the appeal’
It is inmportant to notice that s. 20 of the Jagirs Abolition
Act nmamkes a decision of the Tribunal in appeal as final and
conclusive and not 'to be questioned in any suit or
proceeding in any Court. |In the context of ' s. 20 and in
view of the express |anguage of s. 17(1) of the Jagirs
Abolition Act we are of opinion that the Tribunal has no
power to dismss an appeal for non-prosecution but it is
obligatory on its part to decide the appeal on nerits and to
record its decision even though there is default on the part
of the appellant to appear in the appeal
The second question of |aw for consideration in this case is
whet her, on a proper construction of Regulations 19, 20 and
21 of the Bonmbay Revenue Tribunal “Regul ations, 1958, the
Tribunal was right in taking the view that the applications
for restoration made by the appellants were barred by
[imtation.
Section 14 of the Bonbay Revenue Tribunal Act~ (Bonbay Act
No. XXXI of 1958) deals with the practice and procedure to
be followed by the Gujarat Revenue Tribunal- Section 14
states:
"14. (1) Subject to the provisions of this Act
and to the previous approval of “the “State
Governnent, the President nay nmake regul ations
for regulating the practice and procedure of

the tribunal, including the award of costs by

the Tribunal, the levy of any process fee, the

right of audience before the Tribunal, the

sittings of the menbers either singly, or in
143

benches constituted by the President or . such
menber as is authorised by him from anongst
the nenbers of the Tribunal, the disposal by
the Tribunal, or a bench thereof, of any
proceedi ngs before it notwithstanding that in
the course thereof there has been a change in
the persons sitting as menbers of the Tribuna
or bench; and generally for the effective
exercise of its powers and discharge of its
functions wunder this Act. Were any nenbers
sit singly or where any benches are
constituted, such nenber or bench shal

exercise and discharge all the powers and




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 7

functions of the Tribunal

(2) The regul ati ons made under this section

shal |l be published in the Oficial Gazette."
Regul ation 19 deals with procedure to be followed by the

Tribunal in case of non-appearance of parties. Regul ati on
19 is to the follow ng effect:
"19. (1) If on the date fixed for hearing or

any other subsequent day to which the hearing
may be adjourned, the appellant or applicant
does not appear either in person or through
his agent or I|awer when the appeal or
application is called for hearing, the Tribu-
nal nay dismss the appeal or application or
nmay decide it on nerits, after hearing the
respondent” or his agent or |lawer, if present.
(2) If on-the date fixed for hearing or on
any ot her subsequent day to which the hearing
may be adj ourned, the respondent or opponent,
as the case nay be, does not appear in person
or through his agent or |awer when the appea
or application is called for hearing the
Tri bunal nay decide the same on nerits, after
hearing the ~appellant or applicant or his
agent ‘or lawyer......... ... ..., "

Regul ation 20 provides for restoration of an appeal or

application and reads as foll ows:
"20.. If any of the parties was absent on the
date  of the hearing, either prelinnary or
final, and the appeal or application was heard
and decl ared ex-parte, the party concerned nmay
apply for restoration of  the appeal or
application, as the case may be, and if the
party satisfies the Tribunal that he had no
notice of the date of the bearing or that be
was prevented by sufficient cause from
appearing when the appeal or application was
called for hearing, the Tribunal may restore
t he appeal or application to its file,
provided that where the other ~party had
appeared in the appeal or application such
party shall be given notice and an opportunity
of being heard before the order for resto-
rati on of the appeal or application is nade."
144
Regul ation 21 is to the follow ng effect:
(1) An application for restoration of an
appeal or application made under regul ation 20
shall be filed within thirty days from the
date of the receipt of the order or dismssa
of the appeal or application and shall be
acconpani ed by-
(a) a certified copy of the Tribunal ' s
or der;
(b) the decision or order (either in
original or a certified copy thereof) _in
respect of which appeal or application sought
to be restored is made;
(c) if the decision or order referred to in
clause (b) is itself made in appeal against
any decision or order, then also such latter
decision or order either in original or a
certified copy thereof; and
(d) as many copies of the restoration
application as there are respondents or
opponent s.
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Regul ation 55 states that in any matter not provided for in
the Regul ations the Tribunal shall follow the procedure, as
far as it is applicable, laid down in the Code of G vi
Procedure, 1908.
Fromthe schene of the Regulations it is apparent that under
Regul ation 19(1) it is open to the Tribunal to disniss an
appeal for non-prosecution in a case where the appellant
does not appear either in person or through his agent or
| awyer. It is also open to the Tribunal in such a case to
hear the respondent to the appeal and decide it on nmerits.
Regul ation 19(2) contenplates a case where the respondent
fails to appear and even so it is open to the Tribunal to
hear the appellant and then decide the case on nerits.
Regul ation 20 which provides for restoration of the appea
is a, consequential regulation to Regulation 19. One of the
condi tions for invoking the provisions of restoration under
Regul ation 20-is that "the appeal 'or application was heard
and decided ex-parte". On behalf of the respondent it s
contended - by M. Asoke Sen that Regulation 20 only applies
to cases contenplated by the latter part of Regulation 19(1)
and 19(2) and not to cases of dismssal for want of
prosecution wunder the first part of Regulation 19(1). We
are unable to accept this subm ssion as correct. In our
opi nion, the Ilanguage of Regulation 20, on its true
interpretation, applies not only to a case where the appea
has been decided on nerits but alsoto a case where the
appeal has been disnissed for want of prosecution under
Regul ation 19(1). The reasonis that in Regulation 19(1)
and 19(2) the legislative authority uses the words "decide
it on nerits" but in Regulation 20 the expression used is
"decided ex-parte" and we see no reason, either in the
| anguage or context of Regulation 20, why it should not
i ncl ude in its scope and ambit an application f or
restoration of an appeal dism ssed for non-prosecution as
al so an application for restoration of appeal decided

145
on nerits under Regulation 19(1). If the view that we have
taken as to the interpretation of Regulation 20 is correct,
it follows that Regulation 21 applies to the present case
and the period of limtation prescribed by that Regulation
being 30 days fromthe date of receipt of the order of
di smssal of the appeal, the applications of restoration
nade by the appellants in all the four cases were well
within the period of linmitation prescribed by Regul ation 21.
It follows, therefore, that the Tribunal committed an error
of law in dismssing the applications of restoration made by
the appellants in all the four appeals.
For these reasons we allow these appeals, set aside the
order of the Gujarat Hi gh Court dismssing Special @ Gvi
Applications 704 to 707 of 1961 and hold that the order of
the GQujarat Revenue Tribunal dismssing the restoration
applications Nos. GRT.D. 10 to 13 of 1961 dated July 18,
1961 is defective in |aw and nust be set aside. W also
hold that the orders of the GQujarat Revenue Tribuna
di sm ssing Appeals Nos. REV.A 27. 28, 29 and 30 of 1960
are ultra vires and illegal and rmust be set aside and order
that these four appeals should go back to the Qujarat
Revenue Tribunal for being reheard and dealt wth in
accordance with law. The parties will bear their own costs
up to this stage
Appeal s al | owed.
146
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