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ACT:

The Tam| Nadu Buil dings (Lease and Rent Control) Act
1960 as anmended by the Anmending Act of 1964-S. 30(iii)-Scope
of .

HEADNOTE

In July, 1940 the plaintiffs father JIleased out the
buil ding of which he was the owner, to the defendant on a
nonthly rent of Rs. 950 for running a restaurant. Even after
the expiry of the period of lease in-July, 1943 the
def endant continued to be in possession of the building. By
virtue of the Madras Non-residential Buildings Rent Contro
order, 1946 the defendant becane a statutory tenant and
under the order fair rent was fixed at Rs. 1680 p.m |n 1949
the 1946-order was replaced by the Madras Buil di ngs (Lease
and Rent Control) Act. 1949. On the death of his father in
1955 the plaintiff becanme the owner of the building.

The 1949 Act was repealed and replaced by the Tam’l
Nadu Buil dings (Lease and Rent Control ) Act, 1960 (the
Principal Act). Section 30(iii) of the Principal Act
provided that it was not applicable to non-residentia
buil di ngs, the rental value of which, according to the
assessment of the Corporation of Midras, exceeded Rs. 400
p.m Even so the defendant continued to be in possession of
the building. Since the building was not governed by the
Principal Act the plaintiff 1issued notice to the defendant
to quit and instituted a civil suit inthe City CGvil Court
on March 2, 1964 for eviction and damages.

In the nmeantine in June, 1964, by an amendnent Act, the
exenption contained in s. 30 of the Principal Act in respect
of non-residential buildings was wi thdrawn so that fromthen
on non-residential buildings with a nonthly rent of Rs.
400/ - and above were al so governed by the Principal Act. Sec
ion 3 of the Amending Act al so provided that proceedings for
eviction of the tenants of such non-residential buildings
instituted in civil courts should be treated as having
abat ed.

In view of the anmendment in Decenber 1964 the City
Cvil Court dismssed the plaintiff s suit as having abated.
Thereupon the plaintiff filed an application under O 11X, r.
9 of the Code of Civil Procedure to set aside, its order
di smissing the suit as having abated. This application was
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all owed. The defendants filed additional witten statenents
inthe City Cvil Court raising the plea that the suit had
actually abated by virtue of s. 3 of the Arending Act. In
the meantime as a result of the plaintiff s application
under s. 24, Code of Civil Procedure the Hi gh Court wi thdrew
the suit to its file (on the death of the origina

def endant, defendants 2 to 10 were inpleaded as his |ega

representatives).

On the issue whether the suit had abated on June 10,
1964 by virtue of s. 3 of the Anending Act the trial judge
of the H gh Court refused to record a finding and di sposed
of the suit as if it was a fresh suit after the death of the
876
original defendant. He passed a decree for possession and
danages for use and occupation.

On appeal by the defendants the Division Bench of the
Hi gh Court held that from Mrch 1, 1964 the origina
def endant was a trespasser, that he was not entitled to the
benefit of the Principal Act, that with the comng into
force of " the Arending Act the building itself was outside
the scope of the principal Act, that s. 3 of the Anendi ng
Act did not apply to the suit and so it did not abate on
June 30, 1964 and that on the death of the origina
def endant, defendants 2 to 10 were not entitled to the
protection against/ eviction under the Principal Act as
amended in 1973.

Al'l owi ng t he appeal
N

HELD: Section '3 of the Anending Act was applicable to
the suit as it was a proceeding instituted in the Cty G vi
Court on the ground that the building was exenmpt fromthe
provisions of the Principal Act by virtue of s. 30(iii)
thereof although no express allegation was nade in the
plaint to that effect. [891 B

1. (a) The view of the Division Bench that s. 3 of the
Amendi ng Act was not applicable to this case was erroneous
in the absence of a contention by the plaintiff that s. 3
was unconstitutional. It was not  for the court to ask
whet her there was any justification for the legislature to
make a contrary provision in respect - of the suits of the
present nature. There was every justification for enacting
s. 3 in order to give protection to the tenants agai nst whom
suits for eviction had been filed for buildings. which were
brought within the scope of the Principal ACT by del eting
cl. (iii) of s. 30 of the Principal Act. [886G 887B]

(b) In the context in which s. 3 of the Arendi ng Act
was enacted it could not be said that it was not possible to
identify the proceedings to which that provision referred.
In P. J. Qupta’s case this Court held that a  proceeding
which had been instituted on the ground that ~a non-
residential building was exenpt fromthe provisions of the
Principal Act by virtue of s. 30(iii) and was pending on the
date of publication of the anendnent in the official gazette
woul d abate but did not consider the type of cases which
would fall wthin the scope of 3 of the Anendi ng Act [ 888A-
B, 889G H

P. J. Cupta & Co. v. K Venkatesan Merchant & ors.
[1975] 2 S.C.R 401; held inapplicable.

(e) The words "instituted on the ground that such
building or part was exenpt from the provisions of the
Principal Act by virtue of cl. (iii) of s. 30 of the
Principal Act" should be construed in the context in which
they appeared as referring to a proceeding which had been
instituted in the light of s. 30(iii) of the Principal Act
whi ch granted exenption in respect of the buildings refer
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red to therein fromthe operation of the Principal Act. Any
ot her construction would defeat the object of the Anending
Act. [890E-F]

In the instant case the original plaint was filed on
the basis that The tenancy had been termnated with effect
fromthe expiry of February 29, 1964. The plaintiff prayed
for the eviction of the defendant damages for use and
occupation and not the fair rent fixed under the Rent
Control law. The suit could be filed only because of the
exenption contained in s. 30(iii) of the Principal Act
877
because in the absence of such exenption no effective decree
for ejectnent could be passed by the Gty Civil Court in
view of s. 10 of the Principal Act. [890 G H]

2. The original defendant was not a trespasser in
possession of the prenises after June 10, 1964. He becane a
statutory tenant of the prem.ses and could not be evicted
fromthem except in accordance with the procedure specified
in the Principal Act. The position would not have been
different even if a decree for eviction had been passed
agai nst him before June 10, 1964 and the decree had not been
executed or satisfied in full on that date [894 C D

3. (a) The building in question was a building within
The neaning of that expression in s. 21'>) of the Principa
Act on the date when's. 3 of the anending Act cane into
force. [896 F- (G

(b) The viewof the Division Bench that the suit
property was not a "building" withinthe neaning of s. 2(2)
on the ground that there was nolease in force and hence it
was not let and that on that date the plaintiff had no
intention to lease it and therefore it was not to be let was
erroneous. A definition clause does not necessarily apply in
all possible contents in which the “word may be found. The
opening clause of s. 2 of the Principal Act suggests that
any expression defined in that section should be given a
meani ng assigned to it therein unless the context otherw se
requires. [896 B-C]

4. The original defendant becane entitled to The
protection of the Principal Act on._ June 10, 1964 and he
could be evicted from the building only after an order was
made by the Rent Controller. The High Court did not pass an
order the suit had abated on June 10, 1964 till the death of
the original defendant on January 15, 1968. As a result of
the proceedings instituted by one or the other of -the
parties the case was treated as pending although in law it
was not open to the Court to proceed with it after 10. 1964.
[ 896G 897A]

5. It has not permssible for the trial court to treat
the proceeding which had been instituted against' the
original defendant prior to June 10, 1964 as a |live
proceedi ng which could be converted into fresh suit
instituted agai nst defendants No. 2 to 10 after the death of
the original defendant. An amendnment of the plaint by
inclusion of a new prayer or by addition of new parties can
be made only where in the eye of lawa suit is pending
before a Court. Wien the suit filed on March 2, 1964 stood
terminated with the coming into force of the amendi ng Act on
June 10, 1964 there was no plaint in a live suit which could
be amended by the addition of new parties and the inclusion
of a new prayer. Therefore the addition of parties which
took place after the death of the original defendant and the
amendnment of the plaint in 1973 requesting the court to pass
a decree against defendants 2 to 10 who were not’ parties to
the suit prior to June 10, 1964 on a cause of action which
accrued subsequent to January 15, 1968 were without
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jurisdiction. [898A-D
B. Banerjee v. Anita Pan, [1975] 2 S.CR 774; held
i nappl i cabl e.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 1172 of
1979.

Appeal by Special Leave fromthe Judgnent and order
dated 1-2-1979 of the Madras High Court in O S. A No. 75/77.
878

G Swam nat han, A.C. Mithana, M Subramaniam K
Raj endra Chowdhary and N.N. . Sivam for the Appellant.

P. Chi danbaram  Shakeel Ahmed, MN. Krishnamani and
M A. Malik for Respondent No. 1.

S.V. @upte and V. N Ganpule for Respondent 2, 4-6.

The Judgrment of the Court was delivered by

VENKATARAM AH, ~J. The question involved in this case is
whet her . a suit for ejectnent filed in respect of any non-
residential building or part thereof pending before any
court on the date on which the Tami| Nadu Buil di ngs (Lease
and Rent Control) Act, 1960 (Act No. Xvill of 1960)
(hereinafter referred toas 'the principal Act’) was anended
by the Tam | Nadu Buildings (Lease 'and Rent Control)
Amendnent Act, 1964 (Act No. XI of < 1964) (hereinafter
referred to as 'the Anendi ng Act’) coul d have been proceeded
with after that ' date. It arises in the followng
ci rcumst ances:

Haji Mbhamed Hussain Sait, the father of the plaintiff,
Haji Abdulla Sait was the owner of a building situated in
the city of Madras. He leased it out  in favour  of the
def endant, K. Seetharama Rao under a | ease deed dated July
8, 1940 for the purpose of Running a restaurant known as
"Modern Cafe’ in it for a period of three years with effect
fromJuly 15, 1940 on a nonthly rent of Rs. 950/-. The
agreed h period of |ease expired in July, 1943 'but the
def endant continued to be in possession of the building as a
tenant holding over. On the coming into force of the Madras
Non-residential Buildings Rent Control  orderin 1946, the
def endant becane a statutory tenant of the said building and
fair rent in respect of it was fixed under that order in the
year 1946 at Rs. 1,680/- per nonth. The aforesaid order was
repl aced by the Madras Buildings (Lease and Rent Control)
Act. 1949 which was al so applicable to the said building. On
the death of the landlord Haji Mhamed Hussain Sait in 1955,
under a partition anmongst his heirs the plaintiff becane the
owner of the building. The protection which the defendant
was enjoying under the Act of 1949 canme to an end on the
passing of the principal Act by virtue of section 35 thereof
which repealed the Act of 1949 and section 30(iii). thereof
whi ch provided that nothing contained in the principal Act
was applicable to any non-residential building, the renta
value of which on the date of the comencenent of the
principal Act as entered in the property tax assessment book
of the nmunicipal council, district board, panchayat or
panchayat uni on council or the Corporation of Madras
exceeded Rs. 400/- per nmensem The defendant, however,
continued to be in possession of the building by paying the
rent every nonth.

879

The plaintiff issued a notice to the defendant termi nating
the tenancy with effect fromthe expiry of February 29, 1964
and as the building was not governed by the principal Act at
that point of time, he instituted a suit in Cvil Suit No.
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730 of 1964 on the file of the City Civil Court, Madras on
March 2, 1964 for eviction and for danmmges at the rate of
Rs. 6000/- per nmonth. The defendant filed his witten
statement on My 2, 1964 before the Cty CGvil Court. On
June 10, 1964, the Amending Act <canme into force. The
rel evant part of it is reproduced bel ow -

"2. Amendnent of section 30, Madras Act XVIII of
1960.-1n section 30 of the Madras Buil di ngs (Lease and
Rent Control) Act, 1960 (hereinafter referred to as the
principal Act)-

(i) in clause (ii) the word

end shall be omtted,;

(ii) clause (iii) shall be omtted;

(iii) in the Explanation, for the words, brackets
and figures "clauses (ii) and (iii) ", the
word, ~brackets and figures "clause (ii)"
shal'l be substituted.

3. Certain -pending proceedings to abate.-Every
proceeding in respect of ~any non-residential building
or part thereof pending before any court or other
authority or officer-on the date of the publication of
this Act in the Fort St. George Gazette and instituted
on the ground that such building or part was exenpt
fromthe provisions of the principal Act by virtue of
clause (iii) /of section 30 of the principal Act, shal
abate in so far as the proceeding relates to such
building or part. Al rights and privileges which may
have accrued 'before such date to any landlord in
respect of any non-residential building or part thereof
by wvirtue of «clause (iii) of section 30 of the
principal Act, shall cease and determ ne and shall not
be enforceabl e:

Provided that nothing contained in this section
shal | be deened to invalidate any suit or proceeding in
which the decree or order passed has been executed or
satisfied in full before thedate nentioned in this

or" occurring at the

section."

The statenent of objects and reasons appended to the
Bill which wultinmitely becane the Amending Act read as
foll ows: -

"The Madras Buildings (Lease and Rent™ Control)
Act, 1960 (Madras Act 18 of 1960), relates to - the
regul ati on of

880

the letting of resi denti al and non-resi denti a
buil dings and the control of rents of such buildings
and the prevention of unreasonable eviction of tenants
therefromin the State of Mdras. Under section 30 of
the said Act, certain buildings are exenpted fromthe
provi si ons of the said Act. Any non-residentia
buil ding or part thereof occupied by any onetenant if
the nmonthly rent paid by him in respect of that
buil ding or part exceeds four hundred rupees is one
such building or part is exenpted under the said
section 30. It has been brought to the notice of the
Governnent that the landlords of such non-residentia
bui | di ngs, taking advantage of the exenption, referred
to above, denand exorbitant rents fromthe tenants of
such buildings, who npbstly belong to the business
conmmunity, and threaten to evict the tenants when the
latter do not concede to the demands for such rents. In
order to provide relief to such tenants and to ensure
that the interests of trade and industries do not
suffer by demands of |andlords for wunreasonable and
exorbitant rents. the CGovernnent consider that the
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exenption now avail able to any non-residential building
or part thereof fetching a nonthly rent exceedi ng four
hundred rupees should be wthdrawm. At the same tine,
the CGovernment consider that there is no need to take
away the exenption avail able at present to any
residential building or part thereof fetching a nonthly
rent exceedi ng Rs. 250/-.
The Bill seeks to achieve the above object."

The result of the anmendnment was that the buildings
whi ch had been exenpted fromthe operation of the principa
Act under <clause (iii) of section 30 came within the scope
of the principal Act and the rel ationship between | andl ords
and tenants of such buildings was to be regul ated thereafter
in accordance with the provisions of the principal Act.
Apparently in order to give protection to tenants of such
bui | di ngs agai nst whom proceedings for eviction had been
instituted in civil courts, section 3 of the Arendi ng Act
provi ded that such proceedi ngs 'should be treated as having
abated. The proviso to section 3 of the Anendi ng Act however
provi ded that nothing contained in that section should be
deened to invalidate any ~suit or proceeding in which the
decree or order passed had been executed or satisfied in
full before the date nmentioned in that section, the said
date being, June 10, 1964. This by necessary inplication
section 3 of the /Arending Act was applicable even to the
case of a building in respect of which a decree for eviction
had been passed but had not been executed or satisfied in
full before June 10, 1964. In view of the above provision,
the City
881
Cvil Court disnissed the suit as having abated by its order
dat ed Decenber 4, 1964. The plaintiff filed two applications
before the Gty Cvil Court in Mirch, 1965-one under order 9
Rule 9 of the Code of Civil Procedure to set aside the order
dat ed Decenber 4, 1964 dismissing the suit as having abated
and anot her under section 5 of the Limtation Act for
condoning delay in filing the application, under order 9,
Rule 9 of the Code of Civil Procedure. He also filed an
appeal in A'S. No. 266 of 1965 on the file of the Hi gh Court
of Madras against the order of the City Cvil Court dated
Decenmber 4, 1964. Both the above applications were all owed
by the City Cvil Court on August 3, 1965. On August 13,
1965, the defendant filed an additional witten statenent
before the City Civil Court raising the plea that the suit
had actually abated by virtue of section 3 of the Anmending
Act. He also filed two revision petitions against the order
passed by the City Cvil Court allow ng the two applications
on August 3, 1965. In the neanwhile, on an application nmade
under section 24 of the Code of Cvil Procedure hy the
plaintiff, the suit was wthdrawn to the file of the High
Court and it was renunbered as C S. No. 218 of ~-1965. It
shoul d be nmentioned here that owing to the alteration of the
pecuniary jurisdiction of the City Cvil Court, the suit
stood transferred to the file of the H gh Court on May 1,
1964 itself. The defendant died on January 15, 1968. He had
nmade will on January 7. 1968 appointing executors and
administrators in respect of his assets and issuing
directions regarding the manner in which his assets should
be di sposed of. By an order dated July 20, 1970 nade by the
H gh Court, defendants Nos. 2 to 10 who had been appoi nted
executors an adm nistrators were i npl eaded as | ega
representatives of the defendant (who was shown as def endant
No. 1 thereafter). The two civil revision petitions filed by
the defendant! agai nst the order passed on August 3,.1965 by
the City CGivil Court and the Appeal Suit No. 266 of 1965
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filed by the plaintiff against the order of the Cty G vi
Court dated Decenber 4, 1964 were disposed of by a Division
Bench of the Hi gh Court of Madras by a common order on June
28, 1972, the relevant part or which read as foll ows: -

"It is seen from the foregoing dates that at the
time of the dism ssal of the suit, the | ower court had
no jurisdiction to deal with suit and in that viewthe
counsel appearing on both sides represent that the
order dismssing the suit as having abated may be set
aside and the suit nmay be tried on the original side of
this Court. W accordingly allowthe appeal and set
aside the order of dismssal of the suit on the ground
that the City Cvil Court had no jurisdiction to dea

882

with the same on the date of disnissal and direct the

suit to be posted on-the original side for being dealt

with."

It may be nentioned here that as stated earlier, the
suit had ‘already been withdrawmn to the file of the High
Court under section 24 of the Code of Cvil Procedure and
had been —nunbered as Givil Suit No. 218 of 1965. In July,
1973, the plaintiff sought ~an anmendnent of the plaint
praying for relief against- defendants Nos. 2 to 10 on the
ground that after the death of the original defendant No. 1,
they were not entitled to continue in possession of the
buil ding as "statutory tenants and the plaintiff was
entitled to a decree against them .in-that  very suit. The
above contention was based on the definition of the
expression "tenant" - in section 2(8) of the principal Act as
it stood then. After the anendnment of the  plaint, fresh
witten statenents were filed by defendants Nos. 2 to 10
rai sing several pleas including the pleas which had already
been raised in the witten statenents filed by defendant No.
1 before the City Cvil Court.. On the basis of the
pl eadi ngs, the trial court framed the follow ng issues: -

"1. Is the suit maintainable ?

2. Has the plaintiff given pr oper noti ce of

term nation of the suit prem ses ?

3. Does the suit abate by reason of Act Xl of 1964 ?

4. Are not the defendants entitled to protection

under the Madras Buil di ngs (Lease and Rent

Control) Act, 1960, as anended by Act 23 of 1973 ?

5. Whet her the tenancy cane. to an end upon the death
of K. Seethararna Rao ?

6. Whet her the defendants have no legal interest in
the prem ses and consequently I'iable to be
rejected ?

7 To what reliefs are the parties entitled ?

At the conclusion of the trial, the | earned Judge held
on issue No. 1 that the suit was nmintai nable, on issue No.
2 that the notice to quit had validly terminated the
tenancy, on issue No. 4 that the defendants were not
entitled to protection under the Madras Buil di ngs (Lease and
Rent Control) Act, 1960; on issue No. S that the tenancy had
conme to an end even on March 1, 1964 and on issue No. 6 that
the defendants had no legal interest in the prem ses. He,
however, declined to record any finding on issue No. 3 which
related to the question whether the suit had abated ar not
on June 10, 1964 by virtue of section 3 of ,; the Amending
Act. The |earned Judge proceeded to dispose of the suit as
if it was a fresh suit instituted after the death of the
origina
883
def endant No. 1 on January 15, 1968 even though there was no
specific issue on the question whether it cd be treated
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such. This appears to be so in view of the follow ng
observations made by the trial Judge in the course of his
j udgrent : -

"Under the above circunstances, if the plaintiff
files a suit today against the defendants he is
entitled to get an executable decree for possession
(without the necessity of going to the Rent Contro
Court) inasmuch as defendants 2 to 10 had never becone
"tenants’ under the Act. Therefore even if the suit
filed in. the Gty Gvil Court is held to have abated,

under the peculiar circunstances of this case, | see no
reason why | should not treat the suit before ne to be
a fresh one. It is'to be seen that the application
under section 24 of the Code of Gvil Procedure for

transfer of the suit fromCity Cvil Court to this

court was consented by the defendants. In A'S. No. 266

of 1965, apart from setting aside the order of

abatenment passed by the GCity Gvil Court, this Court
directed that the suit be tried on the original side of
this Court. “Even if the Cty GCvil Court had no
pecuniary jurisdiction to deal  with the natter and
record abatenment, the defendants could have pressed in

A.S. No. 266 of ~ 1965 for an order by this Court that

the suit had abated. It is need less to point out that

the order that was under appeal was one by which the

City Cvil Court held that the suit had abated. No

doubt that was passed without jurisdiction, inasmuch as

the pecuniary ' jurisdiction of ~that Court had been
reduced. But it is open to this Court to have held in
the said appeal itself that the suit had abated. But
the order was that the suit was to be tried on the
original side. The suit had been originally filed in

1964, that is nore than 12 years -ago. Under such

circunmstances, | think it 1is wholly wunnecessary to

drive the plaintiff to a fresh suit."

On the basis of the findings recorded by him the
| earned trial Judge passed a decree for possession and
danmages for use and occupation.. The quantum of danages was
directed to be determned wunder order 20, Rule 12 of the
Code of Civil Procedure. Defendants Nos. 2-to 10 were,
however, all owed three years’ tine to deliver vacant
possession of the prem ses. Aggrieved by the decree passed
by the trial Court, the plaintiff filed OS. A No. 23 of
1977 and defendant No. 2 filed O S. A 75 of 1977 on'the file
of the H gh Court of Madras. The plaintiff in his appea
qguestioned the decree of the trial court only to the extent
it granted a period of three years to the defendants to
del i ver possession
884
of the premses. Defendant No. 2 in his appeal questioned
the entire decree. Both the appeals cane up for- hearing
before a Division Bench of the Hi gh Court. In the course of
its judgnent, the Division Bench formulated the follow ng
points for its consideration:-

"1. Wat was the status of |ate Seetharana Rao after

the termnation of the tenancy-whether he was a
trespasser or a tenant holding over or a tenant at
suf f erance ?

2. Did the suit building come within the purview of
the Act and did late Seetharama Rao becone a
tenant as defined in the Act, on the coming into
force of the Tanmi| Nadu Act Xl of 1964 ?

3. Whether the suit instituted by the plaintiff
abated in view of section 3 of the Tanm | Nadu Act
Xl of 1964 ?
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4, Whet her the "tenancy" cane to an end upon the
deat h of Seetharama Rao ?

5. Whet her defendants 2 to 10 are entitled to
protection against eviction fromthe suit property
by virtue of the Act as anended by the Tanmi| Nadu
Act 23 of 1973 ?"

The Division Bench held that the status of the
def endant, Seetharanma Rao from March 1, 1964 was that of a
trespasser and he was liable to pay profits or damages for
use and occupation to the plaintiff; that the defendant,
Seetharama Rao was not entitled to the benefit of the
principal Act by the coming into force of the Anendi ng Act
as the building itself  was outside the scope of the
principal Act and even if the building was within its scope,
he was not a tenant as defined in the principal Act; that
section 3 of the Amending Act did not apply to the suit in
guestion and hence it did not- abate on June 10, 1964 and
that after the death  of the \defendant, Seetharama Rao,
defendants 2 to 10 were not entitled to the protection
agai nst eviction under the ~principal Act as amended by the
Tam | Nadu Act-No. 23 of 1973. Accordingly, it dismssed the
appeal filed by defendant No. 2. The appeal filed by the
plaintiff was al so di smssed as a period of 2.6 years out of
the period of three years’ time granted by the trial court
had expired by 'the time the judgnment 1in appeal was
delivered. Aggrieved by the decree passed by the D vision
Bench, defendants 2 to 4 and 10 have filed the above appea
by special leave in this Court.

The principal contention urged in support of the appea
before us was that the suit having abated onthe coming into
force of the Amending Act, it was not open to ‘the tria
court to treat the proceedings before it as a new suit
instituted after the death of the defendant, Seetharama Rao
agai nst defendants Nos. 2 to 10 and to pass a decree, In the
885
instant case, as noticed earlier, the trial court did not
decide the question whether the 'suit abated on the com ng
into force of the Amending Act. The Division Bench of the
H gh Court has held that the provisions of section of the
Amendi ng Act were not applicable to the suit and, therefore,
the question of its abatenment did not arise.

The undi sputed facts in this case are: (1) Seetharama
Rao held the suit property as a |essee before the
institution of the suit; (2) that the |ease had been
terminated by the issue of a notice in accordance wth
section 106 of the Transfer of Property Act; (3) that a suit
for eviction of Seetharama Rao was filed on March 2, 1964
before the City Cvil Court, Midras which was competent to
try it on the date of its institution; (1) that by virtue of
alteration of the pecuniary jurisdiction of the City G vi
Court and consequential provisions nmade in that connection
the suit stood transferred to the file of the original side
of the H gh Court with effect fromMay 1, 1964 and that the
suit was, therefore, deened to be pending in law on the file
of the H gh Court on June 10, 1964 on which date the
Amendi ng Act was published in the official Gazette even
though in fact the file was Lying on that date with the City
Cvil Court. The other proceedi ngs which have been referred
to above in some detail are not relevant for the purpose of
deciding the question whether the suit abated on the
publication of the Amending Act in the official Gazette.

Section 2 (ii) of the Anmending Act repealed clause
(iii) of section 30 of the principal Act. Consequently any
non-residential building, the rental value of which on the
date of the commencement of the principal Act as entered in
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the property tax assessnent book of the nunicipal council
di strict Board, panchayat or panchayat uni on council or the
Corporation of Madras, as the case nmay be exceeded four
hundred rupees per nensem was al so brought within the scope
of the principal Act and the relationship between the
| andl ord and tenant of such building cane to be regul ated by
it with effect fromJune 10, 1964.

Section 3 of the Amending Act consists of three parts.
Under the first part, it directed that every proceeding in
respect of any nonresidential building or part thereof
pendi ng before any court or other authority or officer on
the date of the publication of the Anending Act in the Fort
St. George Gazette and ‘instituted on the ground that such
building or part was exenpt from the provisions of the
principal Act by virtue of clause (iii) of section 30 of the
principal Act abated in so far as the proceedings related to
such building or part. ~Under the second part, it provided
that all rights and privileges which mght have accrued
before such date to any landlord in respect of any non-
residential ‘building or part  thereof by virtue of clause
(iii) of section 30 of
886
the principal Act would cease and determnine and woul d not be
enforceable. The proviso to section 3 whichis the third
part of that section “provided that nothing contained in
section 3 should be deenmed to invalidate any suit or
proceeding in which the decree or order passed had been
executed or satisfied in full before the date mentioned in
that section.

On behalf of the plaintiff, three contentions were
urged in the appeal before the H gh Court in support of his
case that section 3 of the Anmendi ng Act was i napplicable to
the present case. They were (i) that section 3 of the
Amendi ng Act had no reference to a suit at all; (ii) that
even if it had any reference toa suit, it did not apply to
a suit of the present nature and (iii) that even if it
applied to a suit of the present nature still on the
pl eadings of the plaintiff. the present suit  was not
affected by the said provision. The Division Bench rejected
the first contention of the plaintiff that section 3 had no
reference to a suit at all but it, however, upheld me case
of the plaintiff on the basis of the other two contentions.
Rel yi ng upon the | anguage of section 10(l) of the principa
Act which provided that a tenant was not liable to  be
evi cted whether in execution of a decree or-otherw se except
in accordance with the provisions of that section or
sections 14 to 16 and the decision of the Madras H gh Court
in Theruvath Vittil Mihammadunny v. Mel epurakkal Unniri &
Anr. and the decision of this Court in B.V. Patankar & ors
v. CG Sastry, the Division Bench held that it was settled
law that the principal Act itself did not prohibit the
filing of a suit by a landlord for recovery of possession of
the property froma tenant but only a decree passed.in the
said suit could not be executed except in accordance wth
the provisions of the principal Act and if that was the true
| egal position in respect of the buildings to which the
principal Act applied from its commencenment’ there was no
justification whatever for the Legislature making a contrary
provision in respect of non-residential buildings to which
the principal Act became applicable by virtue of the
Amending Act. The Division Bench, therefore, held that
section 3 of the Anmending Act was not applicable to the case
on hand. We are of the view that the above conclusion of the
Di vi sion Bench is erroneous. It is not for the Court to ask
whet her there was any justification for the Legislature to
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nmake a contrary provision in respect of the suits of the
present nature. It was not the contention of the plaintiff
that section 3 of the Anending Act was unconstitutional. In
that situation, the Hgh Court had no option but to apply
the provision in question to the case on hand w t hout goi ng
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into the question whether there was any justification for
enacting it. W are, however. O the view that in the
circunstances in which the Arendi ng Act cane to be enacted,
there was every justification for enacting section 3 in
order to give protection to tenants against whomsuits for
eviction had been filed frombuildings which were brought
within the scope of the principal Act by deleting clause
(iii) of section 30 of the principal Act.

The third contention of the plaintiff in support his
pl ea that section 3 of the Anendi ng Act was inapplicable was
formul ated thus: The provisions of the aforesaid section 3
woul d apply only when the three conditions viz. (i) that
there shoul d be a proceeding in respect of a non-residentia
buil ding 'or~ part thereof; (ii) that proceeding should be
pendi ng before any court ~or other —authority or officer on
the date of the publication of the Anmending Act in the Fort
St. George Gazette; and (iii) that proceeding should have
been instituted on the -ground that such building or part
thereof was exenpt fromthe provisions of the principal Act
by virtue of clause  (iii) of section30 of the principa
Act, existed. It was argued that since the present suit did
not satisfy the third requirenent referred to above as the
plaintiff had not referred to clause (iii) of section 30 of
the principal Act in_ the plaint, section 3 of the Anendi ng
Act should be held to be inapplicable to it. The Division
Bench uphel d t he above contention observing that in order to
attract section 3 of the Anending Act, there should be an
allegation in the plaint that the building in question was
exenpt fromthe provisions of the principal Act by virtue of
clause (iii) of section 30 of the principal Act. In order to
arrive at the above conclusion, it relied upon the decision
of the Madras High Court in Ms. Raval & Co . K G
Ramachandran & O's. and the decision of this Court in P. J.
@Qupta Co. v. K Venkatesan Merchant & ors. The passage in
the case of Ms. Raval & Co (supra) on which the Division
Bench relied was foll ows:

"It has to be imediately conceded that the
wordi ng of this section can by no neans be described as
happy, or free from any cloud of anmbiguity. It is not
very clear how a proceeding could have been instituted
"on the ground that such building or part was exenpt
fromthe provisions of the principal Act by virtue of
clause (iii) of s. 30", or what is the precise scope of
the rights and privileges which may accrue to the
I andl ord, and which are to cease and determi ne."
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We do not think that in the context in which section 3
of the Anending Act was enacted, it could be said that it
was not possible to identify the proceedings to which that
provision referred. In the case of P. J. G@pta & Co.
(supra), the effect of section 3 of the Amending Act is set
out as follows: -

"The obvious result of section 30(iii) of the Act,
as it stood before the amendnent, was that, if the
rental value of a non-residential building,, as entered
in the property tax book of the Municipality exceeded
Rs. 400/ -per nensem a description which applies to the
prem ses under consideration before us the landlord
woul d have no right to proceed against the tenant for
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eviction under section 10(2) (ii) a) of the Act.
Section 3 of the Anending Act, on the face of it,

applies to two ki nds of cases. |Its heading is
msleading in so far as it suggests that it is neant to
apply only to one of these two kinds. It applies:

firstly, to cases in which a proceeding has been

instituted "on the ground" that a non-residentia

buil ding "was exenpt from the provisions of the
principal Act" and is pending; and secondly, to cases
where "rights and privileges, which may have accrued
before such date to) any landlord in respect of non-
residential building by virtue of «clause (iii) of
section 30 of the principal Act" exist. In the kind of
case falling in the first category, the anmendnent says
that the pending proceedings shall abate. As regards
the second kind of case, the anendnment says that "the
rights and privileges of ~the landlord shall cease and
determ ne shall not be enforceable.”

Proceedi ng further, this Court observed:

“I't is not necessary, for the purposes of tho case
bef ore us, to speculate about the types of cases which
may actually fall withinthe two wings of the obviously
inartistically drafted section 3 of the Arendi ng Act.
It is enough for us to conclude, as we are bound to on
the | anguage /of the provision, that the case before us
falls outside it."

The above observations were nade by this Court in a
case where a proceeding had been-initiated before the Gty
Rent Controller in Decenber, 1964 by a | andlord for eviction
of his tenant from a non-residential building situated in
the city of Madras which had been |eased at Rs. 600/- per
nonth on the ground that the building had been sub-let. The
City Rent Controller ordered the eviction of the tenant. In
appeal , the Court of Small Causes at Madras all owed the
889
tenant’s appeal holding that the tenant had the right under
the original |ease of August 21, 1944 to sub-let, 'and al so
because even violation of a clause of the subsequent | ease
of April 3, 1963, prohibiting subletting, did not entail a
forfeiture of tenancy rights wunder the provisions of the
Transfer of Property Act. Its view was that, in the case of
what it described as "a contractual tenancy" the provisions
of the Transfer of Property Act applied to the exclusion of
the renedies provided by the principal Act so that unless
the | ease deed itself provided for a termnation of tenancy
for sub-letting in addition to a condition  against
subletting, the tenancy right itself could not be forfeited
or determined by such a breach of the contract of tenancy.
In exercise of its revisional jurisdiction, under section 25
of The principal Act, the High Court of Madras reversed the
judgrment and order of the Small Cause Court hol ding that the
rights of the landlord and tenant were governed on the date
of the application for eviction by section 10(2) (ii) (a) of
the principal Act which contained a prohibition agai nst sub-
letting which involved parting with possession. On appeal to
this Court, the decision of the Midras H gh Court was
affirmed holding that the effect of the anendnent was that
the landlord acquired a newright to evict a tenant under
section 10(2) (ii) a). This Court held that by virtue of
section 3 of the Amending Act, all rights and privileges
whi ch m ght have accrued before the date of publication of
the Anending Act in the official Gazette to any landlord in
respect of any non-residential building or part thereof by
reason of clause (iii) of section 30 of the principal Act
al one becane enforceable. But the right to seek eviction of
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the tenant Under section 10(2) (ii) (a) was unaffected even
though the sub-letting of the building had taken place prior
to the enactnment of the Anending Act.

From a readi ng of he above decision, it is obvious that
This Court held that the right which the | andl ord acquired
under section 10(2) (ii) (a) to evict the tenant was a now
right and was not a pre-existing right which could possibly
be affected by section 3 of the Amending Act. It s,
however, clear fromthe observations of this Court extracted
above that a proceeding which had been instituted "on the
ground" that a non-residential building "was exenpt fromthe
provisions of the principal Act” by virtue of clause (iii)
of section 30 of The principal Act and was pending on the
date of publication of the anendnent in the official Gazette
woul d abate. This Court did not, however, go into the
guestion as to what types of cases would fall within the
scope of section 3 of the Amending Act. W are of the view
that the identification of such cases depends on the true
cons-
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truction of the said provision. In'this case, we are faced
with that question.

It is appropriate to refer at this stage to the
foll owi ng passage occurring in Craies on Statute Law (Sixth
Edition) at page 99: -

“In Bratt wv. Bratt [1926] 3 Addans 210, 216, Sir

John Nicholl 'M R said as follows: “"The Kkey to the
opening of every law is the reason and spirit of the
law, it 1is the animus inponentis, the intention of the
| aw- maker expressed in the law itself, taken as a
whol e. Hence, to arrive at the true nmeaning of any
particular phrase in a statute, the particular phrase
is not to be viewed detached fromits context . in the
statute; it is to be viewed  in connection wth its
whol e con text, meaning by this as well the title and
preanble as the purview or - enacting part of the
statute.”

We have already referred to the object with which the
Amendi ng Act was passed and that was to give relief against
unr easonabl e evictions and demands for unconsci onabl e rates
of rents to tenants of buildings which had been-originally
exenpted from the operation of the principal Act. It is
clear that while doing so the Legislature gave relief also
to persons against whomsuits had been filed. WE think that
the words "instituted on the ground that such- building or
part was exenpt fromthe provisions of the principal Act by
virtue , of clause (iii) of section 30 of the principal Act"
shoul d be <construed in the context in which they appear as
referring to a proceeding which had been instituted in the
light of section 30(iii) of the principal Act which granted
exenption in respect of the buildings referred to therein
fromthe operation of the principal Act and any  other
construction woul d defeat the object of the Arending Act. It
is seen that in the instant case, the original plaint was
filed on the basis that the tenancy had been term nated with
effect from the expiry of February 29, 1964. The plaintiff
prayed for eviction of the original defendant and also for a
decree for damages for use and occupation at the rate of Rs.
6000/ - per nonth from the date of the plaint till delivery
of the vacant possession on the assunption that after the
termnation of the lease the original defendant No. 1 was
not a tenant and was liable to pay damages and not the rent
of Rs. 1,680/- per nonth which was the fair rent fixed in
respect of the building in a forner proceeding under the
rent control Jlawin force then. The suit in the above form
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could be filed for the relief referred to above only because
of the exenption granted by clause (iii) of section 30 of
the principal Act because in the absence of such exenption
no effective decree for ejectnent could be passed by the
City Cvil Court in view of section
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10 of the principal Act which provided that no tenant coul d
be evicted froma building except in accordance wth the
provisions of section 10 and section 14 to 16 thereof. The
plaintiff could not al so have asked for a decree for damages
at Rs. 6000/- per nonth which he had clained in the plaint
but for such exenption. W are, therefore. O the view that
section 3 of the Anending Act was applicable to the suit in
guestion as it was a proceeding instituted in the Gty Gvi
Court on the ground that the building in question was exenpt
fromthe provisions of the principal Act by virtue of clause
(iii) of section 30 thereof although no express allegation
was made in the plaint to that effect.

In order to get over the inevitable consequences
flow ng fromsection 3 of the Arending Act and the effect of
an earlier decision of a Division Bench of the Madras Hi gh
Court in Mool chand Gupta v. Madras Piece Goods Merchants
Charitable Trust a novel and ingenious contention was urged
on behalf of the plaintiff, the said contention being that
after the termnation of the lease with effect from February
29, 1964 by the issue of a notice under section 106 of the
Transfer of Property Act, the original~ defendant becane a
trespasser and the premises in question ceased to be a
buil ding as defined in section 2(2) of the principal Act. On
the above basis, it was contended that the origina
defendant <could not <claim the benefit~ of ~any of the
provisions of the principal Act and section 3 of the

Anmending Act. It was argued that since a contention of this
nature had not been considered in the case of Mol chand
GQupta (supra), it had no binding effect on the D vision

Bench which heard this case. It is appropriate at this stage

to set out the passage from the judgnent of the Division

Bench of the High Court in which the binding nature of

Mool chand Gupta’s case (supra) is considered:-

“In this context, M. Govind Swaminathan brought

to our notice a decision of a Bench of this Court in
Mool chand CGupta v. Madras Pi ece Goods Merchants
Charitable Trust (supra) to which one of us was a
party. In our opinion, in that decision this question
was not considered. That case al so was concerned with a
non-residential building which did not fall within the
purview of the Act because of section 30(iii) of the
Act. The tenancy was term nated on 31st October, 1960
and the suit in ejectnent was instituted on 19-12-1960
whi ch ended in a conproni se decree dated 31st January,
1963. The decree provided for a direction for-eviction
agai nst the quondam tenant, subject to cer-
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tain terns thereafter nmentioned, to wit, the |andlord
being entitled to take possession of the portion of the
prem ses in occupation of one Panchand and the Bullion
Market Post O fice inmediately by executing the decree
in so far as The said portion was concerned and the
guondam t enant delivering possession of the rest of the
portion in his occupation on or before 31st January,
1964 and the quondam tenant paying nesne profits at Rs.
1340/ - per nmonth for the period from 1st Novenber 1960
to 31st January, 1963 and further mesne profits at Rs.
800/ - per nmonth for the period conmmencing from 1st
February, 1963 till delivery of possession. The decree
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al so provided that if there was default in paynment of
the sum of Rs. 800/- or the other sum per nonth, the
landlord would be entitled to execute the decree
i medi ately. Time for vacating was extended and before
the building was actually vacated the Tanmi| Nadu ' Act
11 of 1964 intervened. The question was, whether by
virtue of the intervention of the Tam | Nadu Act 11 of
1964, the decree could be executed. The learned tria
Judge felt that in view of the fact that there had been
a surrender of a part of the holding by the gquondam
tenant’s sub-tenant, there was a disruption of the
entire holding and therefore the quondam tenant woul d
not be a statutory tenant within the nmeani ng of section
2(8) of the Act. The Bench disagreed with this
conclusion and hel'd that the quondam tenant would be a
tenant under section 2(8) of the Act as he continued to
remain in possession of the property even after the
termination of the tenancy in his favour. No point was
urged before the Court that the term nation of tenancy
havi'ng taken place ? before Tam | Nadu Act 11 of 1964
cane-into force, the definition of the term’tenant’ in
section 2(8) did not apply to the quondam tenant in
that case and therefore the said decision cannot be
considered to ‘be an authority for the point which is
now rai sed before us."

Fromthe facts of Mool chand Gupta’s case (supra) it is
clear that the Division Bench of the Madras H gh Court had
held that a tenant 'whose tenancy had been terminated with
effect from Cctober 31, 1960 and agai nst whoma decree for
eviction had been passed prior to the date on which section
of the Anmending Act cane into force was entitled to be
treated as a tenant by virtue of the said provision since he
had continued to remain in possession of the property even
after
893
the term nation of the tenancy. The only ground on which the
Di vi sion Bench which heard the present case did not follow
the ruling in Molchand Gupta’'s case (supra) is’ that the
effect of the termination of tenancy prior tothe date on
whi ch Tamil Nadu Act No. Xl of 1964 cane into force had not
been considered in that case. The ©binding effect of “a
deci sion, as observed by this Court in Snt.  Sommavanti &
Os. v. The Sate of Punjab & Ors does not depend upon
whet her a particul ar argunent was consi dered therein or not,
provided that the point with reference to whichan argunent
was subsequently advanced was actually decided. On going
through the decision in Mpolchand Gupta’s case (supra) we
are of the view that the appropriate procedure which the
Di vi sion Bench should have followed in this case was to
refer it to a full Bench instead of bypassing the said
decision in the manner in which it has been done in this
case. The well-settled practice to be followed in such cases
is succinctly put by Das Gupta, J. in Mhadeol al Kanodia v.
The Adm ni strator-CGeneral of Wst Bengal as follows:-

"Before we part with this appeal, however, it is
our duty to refer to one incidental matter. W have
noticed with sone regret that when the earlier decision
of two judges of the same Hi gh Court in Deorajan’s case

(1953) 58 C.WN 64 was cited before the |earned

Judges’ who heard the present appeal they took on

thensel ves to say that the previous decision was w ong,

instead of following the usual procedure in case of
difference of opinion with an wearlier decision, of
referring the question to a larger Bench. Judicia
decorumno less than |Ilegal propriety forms the! basis
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of judicial procedure. If one thing is nore necessary
inlaw than any other thing, it is the quality of
certainty. That quality would totally disappear if
judges of co-ordinate jurisdiction in a Hgh Court
start overruling one another’s decision. If one
Di vi sion Bench of a High Court is unable to distinguish
a previous decision of another D vision Bench, and
holding the viewthat the earlier decisionis wong,
itself gives effect to that view the result would be
utter confusion. The position would be equally bad
where a Judge sitting singly in the H gh Court is of
opi nion that the previous decision of another single
Judge on a question of lawis wong and gives effect to
that view instead of referring the natter to a | arger
Bench.
894
In such a case |awers would not know how to advise
their the clients and all courts subordinate to the
High Court would find thenselves in an enbarrassing
position of having to choose between dissentient
j udgrments-of their own H gh Court.
As far as we are aware it is the uniformpractice
inall the High Courts in India that if one Division
Bench differs froman earlier view on a question of |aw
of another Division Bench, a reference is nmade to a
| arger Bench.™
Be that as it may, we are of ~the view that having
regard to our finding that the suit stood abated on June 10,
1964 by virtue of ‘the provisions of section 3 of the
Amendi ng Act, the original defendant, Seetharanma Rao becane
a statutory tenant of the prem ses in question-and he could
not be evicted from the prem ses except in accordance with
the procedure specified in the principal Act. The position
woul d not have been different even if a decree for eviction
had been passed against himbefore June 10, 1964 and the
decree had not been executed or satisfied in full on that
date. The several decisions on which reliance was pl aced by
the Division Bench for determining the character of
possession of the original defendant, Seetharama Rao after
the expiry of the notice given under section 106 of the
Transfer of Property Act were not relevant for the purpose
of this case because in none of themthere was any occasion
to consider the effect of a provision simlar to section 3
of the Anending Act. We, therefore, do not agree withthe
finding of the Division Bench that the original defendant
was a trespasser in possession of the prem ses in-question
after June 10, 1964.

W also find it difficult to agree with the finding of
the Division Bench that the prem ses in question was not a
"building’ as defined in section 2(2) of the principal Act.
The reason given by the Division Bench for holding that the
buil ding in question was not a 'building’ within the meaning
of section 2(2) of the principal Act was that it was not a
buil ding which was either ’'let’ or ’'to be let’ separately
for residential or non-residential purposes. It is necessary
to extract that part of the judgnent of the Division Bench
where the above question is dealt with:-

"The definition of the word 'building’ in section 2(2)

st at es:

"buil ding’ means any building or hut or part of a
building or hut, let or to be let separately for
residential or non-residential purposes ........
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Consequently it is not every building that comes within
the scope of the Act, but only a building let or to be
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| et separately for either of the two purposes.

Admittedly on 10-6-1964 the suit building was not |et

because the tenancy came to an end by 29-2-1964 and

| at e Seet harama Rao was not occupying the building from

1-3-1964 as a tenant, as found by us. Therefore, the

only other question is, whether the suit building can

be said to be a building to be let separately for non-
residential purposes on 10-6-1964. W have already
referred to the claimof their plaintiff in his plaint
that he needed the building for his own wuse and the
contention of Jlate Seetharama Rao in his witten
statenment dated 25-4-1964 that the plaintiff was nerely
anxious to extort higher rent and for that purpose had
fromtime to tine approached him that although he was
prepared to pay a reasonable rent, he was not wlling
to pay anything exorbitant and that it is because of

that the plaintiff had instituted the present suit on a

pretence of requiring it for his own business. Wth

reference to the notice Ex. P-2, l|ate Seetharama Rao
stated that ~notice was nerely in Kkeeping wth the
previous notices to the sane effect which were not

i ntended to be acted upon. However before the tria

Judge the claimof the plaintiff that he required the

prem ses for his own need was not put in issue and no

issue was framed with reference thereto. Tho |earned

Judge hinmsel f states in his judgnent:

"On the relevant date, undoubtedly there was no
letting of .\ the building and it is nobody s case
that the sane was to be let."

The correctness of ‘this statement foundin the judgnment

of the | earned Judge, nanely, that it was nobody’s case

that the building was to be |l et has not been chal |l enged
either in the ground of the appeal filed before this-

Court or in the arguments before us. Therefore we have

to proceed on the basis that it was not the case of the

defend its that the plaintiff wanted to let the
prem ses in question. This (Court has construed the
rel evant expression, nanely, ’'building to be |let’
occurring in section 2(2) of the Act -as neaning

"building intended to be let’ in R_K Veerappa Nai du &

Anr. v. N Copalan (1961 1 ML.J. 223. In the present

case on 10-6-1964 it was not the case of the defendants

that the building was intended to be et and it was not
also their case that at any stage thereafter the
plaintiff intended to let the
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suit building. Therefore, it follows that  the suit

building did not come within the purview of the Act as

a result of the anending Act 11 of 1964."

The reason given by the Division Bench for hol ding that
the building in question was not a 'building’ wthin the
nmeani ng of section 2(2) of R the principal Act appears to be
a strange one.

A definition clause does not necessarily in any statute
apply in all possible contexts in which the word which is
defined may be found therein. The opening cl ause of section
2 of the principal Act itself suggests that any expression
defined in that section should be given the nmeani ng assi gned
toit therein unless’ the content otherw se requires. The
two-fold reasoning of the Division Bench for holding that
the building in question was not a 'building’ is that on
June 10, 1964 (i) there was no |lease in force and hence it
was not let and (ii) that on that date the plaintiff had no
intention to lease it and therefore it was not to be let. W
are of the view that the words "any building..... let.. "
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also refer to a building which was the subject matter of a
| ease which has been terninated by the issue of a notice
under section 106 of the Transfer of Property Act and which
has continued to remain in occupation of the tenant. This
view receives support fromthe definition of the expression
"tenant’ in section 2(8) of the principal Act which includes
a person continuing in possession after the term nation of
the tenancy in his favour. If the view adopted by the
Division Bench is accepted then it would not be necessary
for a landlord to issue a notice of vacancy under section 3
of the principal Act when a building becomes vacant by the
term nation of a tenancy or any the eviction of the tenant
when he wants to occupy it hinself. In |aw he cannot do so.
He would be entitled to woccupy it hinself when he is
permtted to do so wunder ‘section 3(3) or any of the
provi sions of section 3A of the principal Act. This also
illustrates that the “view ~of the Division Bench is
erroneous.. W, therefore, hold that the building in question
was a 'building’ within the nmeaning of that expression in
section 2(2) of the principal Act on the date on which
section 3 of the Anending Act becane operative.

It thus becones clear that the Suit cane to an end in
the eye of law on June 10, 1964 and the origi nal defendant
becane entitled to the -protection of the principal Act. He
could thereafter be evicted fromthe building only after an
order was nmade, by the Controller under any of the
provi sions of the principal Act which conferred jurisdiction
on him to do so. As nentioned earlier, no fornmal order was
passed by the High Court on its original side stating that

the suit had abated on June 10, 1964 till the death of the
ori ginal defendant which took
897

place. On January 15, 1968. Oning to certain proceedings
which were instituted by one or the other of the parties,
the case was treated as a pending proceeding on the file of
the High Court although in law, it was not open to the court
to proceed with it after June 10, (1964.

The next significant step that was taken before the
H gh Court was the application nmade by the appellant in the
year 1973 requesting the Court to pernt himto anend the
plaint by the inclusion of a prayer for possession agai nst
defendants Nos. 2 to 10 on the basis that they were not
"tenants’ as defined in section 2(8) of the principal Act.
That application was allowed. Defendants Nos. 2 to 10
thereafter filed their witten statements-and the _.issues
framed in the suit were recast in the Tlight “of the
pl eadi ngs. The | earned trial Judge, as stated above,
di sposed of the suit as a fresh one as agai nst defendants
Nos. 2 to 10 without recording a finding on the question
whether it had abated or June 10, 1964. The learned tria
Judge does not state in the course of its judgnment the date
fromwhich the proceeding was treated as a fresh suit. In
the instant case, the suit itself was originally flied on
March 2, 1964. The original defendant died on January 15,
1968. Even if the proceeding was treated as a fresh suit
agai nst defendants Nos. 2 to 10, it could be treated as such
only from a date subsequent to January 15, '968 on which
date the original defendant did since the contention of the
plaintiff which found favour wth the |earned single judge
and the Division Bench of the H gh Court was that defendants
Nos. 2 to 10 who were |egal representatives of the origina
def endant could not succeed to the tenancy right of the
original defendant. In the instant case, since the plaintiff
based his claimon the above contention in the year 1973
when he made the application for 1 anendnment of the plaint,
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the date of the institution of the fresh suit could not be
earlier than the date on which the application for amendnent
was made even if it was permissible to do so. By his
judgrment the learned single Judge passed a decree for
possessi on agai nst defendants Nos. 2 to 10 and for danages
to be determ ned under order 20 Rule 12 of the Code of Givi
Procedure without specifying the date from which danmages
woul d be payable. In the absence of such - specification
the plaintiff becane entitled to claimdanmages under order
20, Rule 12 of the Code of Gvil Procedure even fromthe
date of the suit i.e. March 2, 1964. The Division Bench by
its judgnent affirmed that part of the decree of the tria
court. The direction for paynent, of nesne profits given in
the decree of the trial court without specify the date from
whi ch danages should be computed coul d not have been passe
consistently with its judgnent in which it had been stated
that the suit was being treated as a fresh suit. This
def ect, however i's of a 3-473SCl /79
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m nor character. ~Wat is nore fundamental in this case is
that it was not pernissible for the trial court to Treat the
proceedi ng which had been instituted against the origina
def endant prior to June 10, 1964 as a |ive proceedi ng which
could be converted into a fresh suit instituted against
defendants NOS. 2/to 10 after the death of the origina
def endant, Seetharama Rao. An anendnent of a plaint by
inclusion of a new prayer or by addition of new parties can
be made only where '‘a suit is pending before a court in the
eye of law. On June 10, 1964, the entire  proceedings
commenced with the plaint filed on March 2, 1964 stood
termnated and there was no-plaint in a live suit which
could be anended by the addition of new parties and the
inclusion of a new prayer. W are of the view that the
addition of new parties which took place after the death of
Seet harama Rao and the anmendnentof ' the plaint in the year
1973 and the passing of the decree by the trial Judge
agai nst defendants Nos. 2 to 10 who were not parties to the
suit prior to June 10, 1964 on a cause of action /which
accrued subsequent to January 15, 1968 were all without
jurisdiction. It was, however, argued on behalf ~of the
plaintiff before us relying upon the decision of this Court
in B. Banerjee v. Anita. Pan that since the parties had gone
to trial with open eyes knowing fully that the plaintiff was
rel ying upon a cause of action which accrued in his favour
after the death of the original defendant-and on the basis
of the anendment of the plaint in the year 1973, the decree
passed by the trial court and affirmed by the Division Bench
of the H gh Court should not be interfered with in_ the
interests of justice and equity. It is no doubt true that in
the decision referred to above, this Court pernmtted the t
parties to file fresh pleadings and to prosecute the
proceedi ngs after the disposal of the case by this Court
having regard to the delay which had al ready ensued. I't was
possible for this Court to do so in that case because there
was no |egal inmpedinment as we have in the present case. To
repeat, in the present case, the suit abated by reason of an
express provision in a statute on June 10, 1964, the new
cause of action on which the plaintiff depended accrued on
January 15, 1968 i.e. the date of the death of the origina
defendant, the plaint itself was anended in the year 1973
claimng relief against defendants Nos. 2 to 10 not as |ega
representatives who inherited the tenancy right of the
original defendant but as persons who had not inherited the
said right . It is thus seen that there was no proceeding in
the eye of law rending after June 10, 1964, the cause of
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action on the basis of which relief was clainmed was totally
di fferent and the persons agai nst whomthe relief was sought
were also different. Parties could not either by
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consent or acqui escence confer jurisdiction on court when
| aw had taken it away.

In these circunstances, we feel that the only course
whi ch we can adopt is to set aside the findings of the tria
court and of the Division Bench on issues relating to the
claimof the plaintiff to get possession of the property
fromdefendants Nos. 2 to 10 on the ground that they were
not statutory tenants i.e. issues Nos. 4 and 6 and to | eave
the questions involved in them open reserving liberty to the
parties to agitate them.in appropriate proceedings. In view
of our finding on issue No.. 3, we hold that the decree
passed by the trial ~court and the appellate court are
unsust ai nabl e.

We accordingly allow the appeal, set aside the decrees
passed by the triall court and by the Division Bench of the
H gh Court ~and di spose of the suit as having abated on June
10, 1964.  The findings on'issues Nos. 4 and 6 are set aside
wi t hout expressing any opinion on themreserving liberty to
the parties to agitate the question in appropriate
proceedi ngs. Having regard to the peculiar circunstances of:
the case, we direct the parties to bear their own costs
t hroughout .

P.B.R Appeal al | owed.
900




