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Thi s appeal stens from the judgnment and order dated 08.11.1990 passed by the
Di vi si on Bench of the Calcutta Hi gh Court in F.MA T. No. 1451 of 1990 dism ssing the
appeal filed by the Conm ssioner of Police with a directive to the effect that "The Police
Aut horities should permt the Ananda Margis to performthe Tandava dance in public
processions on the /occasion of their principal religious functions listed in prayer (b) of
the wit petition on their undertaking to naintain peace and di sci pline on such
occasions." The Division Bench affirmed the judgnent and order dated 07.05.1990
passed by the |l earned Single Judge of the said Court allowing the wit petition of the
respondents herein with a declaration that "Tandava dance as prescribed for the
foll owers of Ananda Margis is an-essential and integral part of the religion of the said
religi ous denom nati on and that they have a right to performsuch a dance in public on
the occasions prescribed in this behalf subject to the restrictions under Articles 25 and
26 of the Constitution of India and the Police Authorities have no jurisdiction to inmpose
ban on such a dance."

This case has a |l ong and chequered carrier.  The facts are stated as under: -
Ananda Murtiji introduced Tandava dance requiring it to be perforned daily by
an Ananda Margi as one of his religious rites.

What is Tandava Dance:

According to the Ananda Margi s, Lord Shiva was the originator of Tandava
dance and introduced it about six thousand five hundred years back for physical, menta
and spiritual upliftnent of every human being. Tandava dance is to be perforned with a
skull, knife and Trishul. It is also custonary to hold a lathi and a danroo and sword.
Dancer may al so use live snake in place of skull in day tinme and fire nashal’s or
danroo during night tinme. Tandava dance lasts for a few nminutes where two or three
persons dance by lifting one leg to the |level of chest and then bringing it down and

l[ifting the other. Ananda Murtiji by incorporating Tandava dance in the system of beliefs
of Ananda Marga wanted to bring it to its original glory. Tandava dance synbolises '"life’
and ‘death’. The skull represents death and the knife represents |life. The Ananda

Margis are followers of Shaivite order within Hi ndu-religion and Ananda Murtiji directed

performance of Tandava dance as one of the prescriptions of religious rite to be
foll owed by an Ananda Margi in private life and public places.

The respondents took out a procession with human skulls, daggers, trident etc.
on 10.08.1979. According to the police, the procession was to take out violating
prohi bitory ban in regard to carrying of those articles in processions in public streets. |
n
that circumstances, the Police Authorities declared the assenbly unlawful and the
police force was conmpelled to intervene. The Conmm ssioner of Police, Calcutta made
repetitive orders under Section 144 of the Code of Crimnal Procedure, 1973 since
August, 1979, directing that no nenber of a procession or assenbly of five or nore
persons should carry any fire arnms, explosive, swords, spears, knives, trident, lathis or
any article which may be used as weapon of offence or any article likely to cause
annoyance to the public. This order of the Police Comm ssioner was chall enged by the
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General Secretary of the Ananda Marga in a Wit Petition No. 903 of 1980 before the
Hi gh Court of Calcutta. The Calcutta Hi gh Court, by order dated 23.09.1980, rejected
the said wit petition for the reasons recorded therein. Again the Comnmi ssioner of
Police, Calcutta made a fresh order under Section 144 of the Code of Crimna
Procedure, 1973 on 29.03.1982 wherein the sane restraints as mentioned in the earlier
order were inposed and an application for perm ssion to take out a procession on the
prohi bited streets acconpani ed with Tandava dance was rejected by him The said
order refusing perm ssion by the Police Conm ssioner was challenged by filing a wit
petition under Article 32 of the Constitution of India in this Court being registered as Wi
t

Petition Nos. 6890 and 7204 of 1982.

This Court passed an order in the said wit petition rejecting the sane on the
finding that performance of Tandava dance in procession in the public streets or in
gatherings in public places was not an essential religious rite of the followers of the
Ananda Marga. This Court also held as under

"The cl ai mof Ananda Marga as a separate religion was not
acceptable in view of the clear assertion that it was not an institutionalised
religion but a religious denomnation. Ananda Margis belong to the Shaivite
order and as such they belong to the Hindu religion. Accordingly, they were
not entitled to get the protection of Article 25 of the Constitution of I|ndia.

The Courts have the power to determ ne whether a particular rite or
observance is regarded as essential by the tenets of a particular religion

Ananda Margi ‘as a religious order is of recent origin and Tandava
dance as a part of religious rite of that order is still nore recent. It is
doubtful as to whether in such circunstances Tandava dance can be taken
as an essential religious rite of Ananda Margis.. Even conceding it is so it is
difficult to accept M. Tarkunde' s argunent that taking out religious
processi ons with Tandava dance is an essential religious rite of Ananda
Mar gi s.

Even concedi ng that Tandava dance has been prescribed as a
religious rite for every fol lower of Ananda Margis it does not follow as a
necessary corollary that Tandava dance to be perfornmed in the public is a

matter of religious rite. |In fact, there is no justification in any of the witings
of Shri Ananda Murti that Tandava dance nust be perforned in
public,,........ We are, therefore, not in a position to accept the contention of

M. Tarkunde that perfornmance of Tandava dance in a procession or at
public place is an essential religious rite to be perforned by every Ananda
Margi . "

The petitioners have no fundanental right withinthe neani ng of
Article 25 or 26 to perform Tandava dance in public streets and public
pl aces. "

According to the appellants, no perm ssion was granted to the respondents’
organi sation for taking out a simlar procession.. The respondents perforned Tandava
dance with human skulls, knives etc. violating the conditions of perm ssion. On
07. 05. 1987, the respondents nmade an application to the Conm ssioner of ‘Police,

Cal cutta seeking for permission for taking out procession. By order dated 25.05.1987,
the perm ssion was refused by the Commi ssioner of Police, Calcutta. Under Article 32

of the Constitution of India, Wit Petition (Cvil) Nos. 1317-18 of 1987 was filed by the
respondents in this Court challenging the said order of the Police Authorities refusing
perm ssi on which was di sposed of by this Court with the follow ng observation

"W are of the view that these cases should appropriately be exam ned by

the High Court keeping in view that has been said by this Court in the

judgrment in Acharya Jagdi shwar anand Avadhuta etc. Vs.

Conmi ssi oner of Police, Calcutta & Anr. reported in [1984] 1 SCR 447.

Petitioners are at liberty to go before the H gh Court."

Pursuant to the aforesaid liberty granted by this Court, a wit application was
noved by the respondents praying for quashing the orders dated 20.05.1987 and
27.05.1987 of appellant No.1 - Conmi ssioner of Police and also for a directive upon
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the appellants commanding themto allow the respondents to perform Tandava dance
in public procession of Ananda Marga on the occasion of its principal religious function
and festival such as

(i) Ananda Purni ma

(ii) Shravani Pur ni ma;

(i) Bi j aya Dashami ;

(iv) Di paval i ;

(v) New Year Day;

(vi) Fal guni Purnima (Vasanttotsava) and

(vii) Dhar ma Maha Chakra and Dharnma Maha Sammel ans.

The respondents based their right to perform Tandava dance in procession and

in public gathering on the basis of the prescription of their GQuru Shri Ananda Murtiji in
the recent fourth Edition of Carya Carya Part | published in the year 1986. The wit
application was heard by a | earned Single Judge who passed an order allowing the wit
application upon hol ding, inter alia, that Tandava dance as prescribed for foll owers of
Ananda Marga was an essential and integral part of the religion of the said religious
denom nation and that they have right to perform such a dance on the occasion

prescribed inthis behalf subject to the restrictions inposed under Articles 25 and 26 of
the Constitution of India and the Court was powerless to exam ne as to whether such
prescription of their Guru formed essential and integral part of the religious rite to be
observed by the Ananda Margis.” Against the said judgnment and order, the appellants
filed an appeal before the Division Bench and obtained stay of operation of the said
order of the |earned Single Judge. The stay application and the appeal were heard by
the Division Bench/of the Hi gh Court of Calcutta on several dates. The inpugned

j udgrment and order of the Division Bench of the High Court of Calcutta was passed on
08.11.1990 dism ssing the stay application and the appeal and affirm ng the order of

the | earned Single Judge of the Hi gh Court of Calcutta. Aggrieved by the inpugned
judgnent, the appel llants have approached this Court by way of Special Leave Petition

No. 16233 of 1990. On 21.12.1990, this Court granted |leave in this matter and directed
to continue the status quo until further orders. A direction was al so issued to expedite
the appeal and to post the appeal as early as possible. On 13.11.1992, this Court, after
hearing the parties for sonetinme and having considered the decision of the three

| earned Judges of this Court in Acharya Jagdi shwaranand Avadhuta etc.’s case

(supra), was of the view that this is a matter which requires consideration by a
Constitution Bench of this Court. The matter was placed before the Constitution Bench
The Constitution Bench, by an order dated 04.12.2001, observed that there is no
justification for the hearing of this civil appeal 'by a Constitution Bench and it nust be
pl aced before a Bench of two | earned Judges for final disposal. Wen the matter cane

up before the Division Bench of this Court on-17.01.2002, the Bench expressed their

opi nion as follows:

"After hearing the counsel for the parties at length, we are of the

opi nion that seemingly there is a contradiction in the order passed by the

Di vi sion Bench of the Cal cutta H gh Court (inpugned judgment); the three-

Judge Bench judgnent in Acharya Jagdi shwaranand Avadhuta & O's.

(supra) and the order passed by a two-Judge Bench in Bijoe Enmannue

& Os. (supra). In the latter case, the two-Judge Bench has explained in

judgrment of this Court in Acharya Jagdi shwaranand Avadhuta & Os.

(supra) and held that Ananda Margi could claimthe benefit of Article 25(1)

havi ng open the question regarding applicability of Article 25 to the Ananda

Margis. The High Court based its decision on the latter judgnent and gave

the i npugned judgnment hol ding that the order passed by the appellants was

violative of Articles 25 and 26 of the Constitution of \India.

We feel that the observation nade by the two-Judge Bench in Bijoe

Emmannuel & Ors. (supra) that Article 25 did not apply to Ananda Margi s

had crept in the latter judgnent by sone slip does not appear to be correct.
In our view, this Court in its judgnment in Acharya Jagdi shwaranand

Avadhuta etc. (supra) had reached a definite conclusion that the clai m of

the respondents that the action of the appellant was viol ative of fundanenta
rights of the respondents within the nmeaning of Articles 25 and 26 of the
Constitution of India had to be rejected. It is apparent fromthe observation
nmade by the Court in para 15 of its order reproduced in the earlier part of
this order.
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Anot her aspect which is required to be considered is whether the

Hi gh Court was right in holding that prescribing of Tandava Dance with

danroo, skull and trishul as a necessary religious rite by the Ananda Margis
by their Guru after the rendering of the judgment by this Court would
translate into a practice and the religious rites of the Ananda Margi s or not.
As the earlier judgnment had been rendered by a three-Judge Bench, it

woul d be appropriate that this aspect is also exam ned by a three-Judge

Bench.

In order to avoid contradiction and inconsistency in the orders

passed by this Court, we are of the viewthat this matter requires to be
consi dered by a Bench of three | earned Judges. Accordingly, we request
the | earned Chief Justice to place this natter before a Bench of three

| ear ned Judges."

As noticed earlier, the dispute started in the year 1979 between the Police
Authorities - the appellants herein and the respondents’ organisation and the matter
was pendi ng before one forumor the other for all these years and has now been
pl aced before this Bench for final hearing and for resolution of the |Iong standing
di sput e between the parties.

We heard the argunments of M. Tapas Ray, |earned senior counsel for the
appel lants and M. T.R Andhyarujina, |earned senior counsel for the respondents.

Lear ned seni or counsel appearing for the respective parties drew our attention to
the pl eadi ngs, docunents, exhibits marked, ‘the judgnents rendered by the H gh Court
and of this Court on earlier occasions. Both sides have also cited nunber of judgnents
in support of their respective contentions.

M. Tapas Ray, learned senior counsel appearing for the appellants, subnmtted
that -
a) Tandava dance is not a religious rite or practice essential to the tenets of
religious faith of Ananda Margis and that taking out religious processions
wi th Tandava dance is not an essential religious rite;
b) Ananda Margi s have no fundanmental right within the meaning of Articles
25 and 26 of the Constitution of India to perform Tandava dance in public
streets or public places on their ‘'mere assertions that their Guru recently
prescri bed Tandava dance as part of their religious rite;
c) The findings of the Calcutta Hi gh Court to the effect that Tandava dance
is a part of religious order of that particular comunity and that the Police
Aut horities should allow the Ananda Margis to performthe Tandava
dance in public procession on the occasion of their principal religious
functions nmentioned in the wit petitions are hit by the principle of res
judicata in view of the negative decision of this Court on identical issues
i n Acharya Jagdi shwaranand Avadhuta etc.’'s case (supra);
d) The subsequent order dated 01.12.1987 of this Court in /Wit Petition
(Givil) No. 1317-18 of 1987 to the effect that the case made out in the wit
petition filed in this Court should be appropriately exam ned by the Hi gh
Court keeping in view what had been said by this Court in Acharya
Jagdi shwar anand Avadhuta etc.’s case (supra) has not enabl ed the
Hi gh Court to reopen the issues already conclusively decided by this
Court in the above case;
e) In view of the fact that Ananda Margis is not an institutionalised religion
by itself and that they are a religious denom nati on within the Hi ndu
religion which is the religion they hold, the Ananda Margi s have no
fundanental right within the neaning of Article 25 or Article 26 to perform
Tandava dance in pubic streets and public places as per the mandate of

their preceptor Ananda Murtiji in absence of any prescription to that effect
in the "Shaivite" order within the H ndu religion;
f) VWhet her the " Guru of Ananda Margis, Ananda Murtiji enjoys conplete

aut onony under Article 26(b) of the Constitution of India in the matter of
deciding as to what rites and cerenonies are essential for his followers
and whet her Court is powerless to determine if such particular rite or
observance is an essential tenet of the religion the foll owers of Ananda
Mar gi hol d.
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9) The respondents al so cannot be permtted to carry trident, daggers or
knife and/or live snakes in public procession or otherwise in view of the
fact that the same is bound to disturb public peace and tranquillity and

al so such pernission cannot be given as because there would be

possibility of breach of public order and it mght affect public health and
norality. Further carrying of human skulls and indul ging in dance by
lifting the leg to the chest level with weapons like tridents, daggers and/or
knives and/or live snakes in crowded public roads of Calcutta and its
suburbs or anywhere are repulsive to public taste and norality and the
unusual dancing pose would al so cause fear in the nmind of people

specially children thereby provoking public annoyance.

M. T.R Andhyarujina, |earned senior counsel, nade el aborate subm ssions in
support of the respondents’  case and cited nmany deci si ons.

He submitted that the issue raised in the present appeal had been raised by way

of an application under Article 32 of the Constitution of India before this Court and this
Court having directed the H gh Court to dispose of the matter keeping in view the earlier
j udgrments of this Court, the matter is at |arge.

The action of the appellants in refusing the Ananda Margis the right to perform
t he Tandava dance was violative of Articles 15, 19, 25 and 26 of the Constitution of
| ndi a.

In the present case, what constitutes an essential part of areligionis prinmarily to
be ascertained with reference to the doctrine of that religion itself and the Court cannot

say that a belief or practice is not part of religion. 1In support of this contention, he re
lied

on the foll ow ng judgnents: -

1. The Conmi ssi oner, Hi ndu Religi ous Endowrents, Madras vs. Sri

Lakshm ndra Thirtha Swam ar of Sri Shirur Miutt [1954] SCR 1005 at

1028]

2. Sardar Syedna Taher Saifuddi n”Saheb vs. The tState of Bomnbay

[1962] (Supp.2) SCR 496 at 531-532]
Seshammal and Qthers, etc. etc. vs. State of Tami| Nadu [1972] (2)

SCC 11]

4, Ratilal Pannachand Gandhi (vs. The State of Bonbay & Os. [1954]

SCR 1055]

5. N. Adi t hayan vs. Travancore Devaswom Board & Ors. [2002] (8) SCC

106]

6. The Durga Conmittee, Ajmer & Anr. vs. Syed Hussain Ali & Os.

[1962] (1) SCR 383 at 412

In the present case, Anand Murtiji had prescribed a procession on six days with

Tandava dance in the Carya Carya in the fourth edition 1986. This precept is binding
on the Ananda Margi s which has not been disputed by the Comm ssioner of Police that
these precepts are mandatory for the Ananda Margis. ~ [As coul d ‘'be seen from Vol ure-

Il page 84 para 8 of the paper book].

It is significant that this Court in its order of 01.12.1987 did not disniss the fresh
wit petition filed after its decision in Acharya Jagdi shwaranand Avadhuta etc.’'s case
(supra). Wen the precepts were recorded in the Carya Carya and made part of the

new petition, this Court ordered that this should be investigated by a fresh wit petition
in the Hi gh Court which was done by the Division Bench of the H gh Court now and held

that the precept was established as part of Ananda Margis religious belief.

It is pertinent to nention that carrying a small knife not exceeding 3" or 4" in size
and a skull as synbolic items for the purpose of performing religious rites is not

prohi bited by any law. Besides, it nust be enphasised that a knife with a bl ade shorter
than 10.16 cmin length is not an "arni under Section 2(c) of the Arns Act. Learned
seni or counsel cited [AIR 1990 Cal cutta 336 at 352] and Acharya Jagdi shwar anand
Avadhuta etc.’s case (supra) which also notes that these are only 'synbolic’ itens.

There can be no question of any 'public order’ being violated by the procession
of Ananda Margis involving in the Tandava dance. The concept of ’'public order’ which
is a permissible restriction under Article 25(1) needs to be distinguished fromthe
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connotation 'law and order’. As stated by this Court in Dr. Ram Manohar Lohia vs.
State of Bihar & Os. [1966] (1) SCR 709 at 745] that every breach of peace does
not lead to public disorder

Learned senior counsel for the respondents relied on the decision of the

Constitution Bench in Hi mat Lal K. vs. Conmi ssioner of Police, Ahnedabad & Anr.

[1973] (2) SCR 266] for the proposition that the right to carry out religious processions
in public streets.

It has been stated by the Comm ssioner of Police that if Ananda Margi s do not

carry a knife, trident or skull but only performthe Tandava dance in public, there would
be no objection. This is to ignore the fact that feature of the Tandava dance is the
carrying of a knife, trident and skull since tinme imenorial. This has al so been noted
by the Division Bench of the Calcutta Hi gh Court in Commi ssioner of Police vs.

Acharya Jagdi shwaranad [AIR 1991 Cal cutta 263 at 270[.

Concl udi ng his argunent, |earned senior counsel subnitted that the respondents

are willing to abide by any reasonable regulation in the interest of public order inposed
by the Conm ssioner of Police in the conduct of their procession provided that the
essential ‘practice of Tandava dance as aforesaid is permtted.

The first question which needs to be decided goes to the very root of the Hi gh

Court’s jurisdiction in deciding the issue after the perm ssion was given to the
respondents to approach the H gh Court. It is clear fromthe | anguage used by this

Court in disposing of the petition under Article 32 of the Constitution of India that this
Court itself was persuaded with the earlier judgnent did not finally conclude the matter.
That is why, this Court directed the respondents herein to go before the H gh Court and
directed the H gh Court to reconsider the matter. As rightly pointed out by |earned

seni or counsel for ‘the respondents, it is significant to note that this Court in its order
dated 01.12.1987 did not dismssthe fresh wit petition filed after its decision in
Acharya Jagdi shwar anand Avadhuta etc.’s case (supra) when the precepts were

recorded in the Carya Carya and nade part of the new petition under Article 32 of the
Constitution of India, this Court ordered that this should be investigated by the Hi gh
Court in a fresh wit petition filed by the respondents, which was done by the Hi gh Court
and which on reconsideration of the entire gamut of litigation and the records and of the
argunents of the counsel appearing on either side held that the precept was

established as part of Ananda Margis religious belief. Therefore, the subm ssion made

by | earned seni or counsel for the appellants that the earlier judgnment of this Court is
final and there was no scope for the sane issue to'be reagitated or redeterm ned by the

Hi gh Court has no force. Since the nmatter is at large, we are of the opinion the High
Court is right in considering the entire natter afresh and determ ning the sane. The

H gh Court was conpetent to consider the question whether the Ananda Margi s can

claimthe benefit of Article 25(1) of the Constitution of India. Since, in our view, the sa
id

guestion is still open for reconsideration. This apart, this Court in arriving at its find
ng

that the Tandava dance was not an essential part of ‘Ananda Margis religion had taken

into consideration the fact that there was no docunent to show that the Tandava dance

was to be performed in public. As rightly pointed out by the H gh Court, 'there has been

a factual change in the situation since the earlier judgnent. ' The Hi gh Court, therefore,
is right in holding that it has the jurisdiction to entertain the present wit proceedings.

This Court, in its earlier judgnment, took note of the fact that the practice was a

recent one. No finding, however, was arrived at by this Court that by reason of the
recentness of the practice, the same could not formpart of religion or be a matter of
religion. This Court, finally rested its finding on the fact that the Ananda Margi s had not

been able to show fromany of their religious literature that the Tandava dance was to

be performed in public. |In fact, this Court has al so recorded that the counsel for the
Ananda Margi s had been asked by the Court to produce any literature in this regard but

this could not be done.

As far as the recentness of the practice is concerned, it has been submitted by

M. Andhyarujina that the Tandava dance has been cl osely associated with H ndui sm
fromtime i mmenorial and in support of this argunent he relied upon several authorities
and that the H ndus in general have always believed in dance as a form of worship vide
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"Nataraja in Art, Thought and Literature" by C Sivarananurti. He would further submt

that Ananda Murtiji was considered by the Ananda Margis as their religious preceptor or

guru and any direction given by himwas a mandate whi ch could not be disobeyed.

Therefore, the rites and rituals which would be prescribed by Ananda Murtiji would form

an integral part of their religion as Ananda Murtiji was alive till recently, necessarily su
ch

directives could continue to be given until his death.

| amof the opinion that there is merit and substance in the contention of |earned
seni or counsel. Although the specific introduction of Tandava dance in public
processi on may have been recent, this does not detract fromthe fact that the Tandava
dance is part of the religion of the Ananda Margis. |In any religion, practices may be

i ntroduced according to the decisions of the spiritual Head. |If these practices are
accepted by the followers of such spiritual Head as a nethod of achieving their spiritua
upliftment, the fact that such practice was recently introduced cannot neke it
anythel ess a matter of religion.

Countering the argunment, |earned senior counsel for the appellants, submtted

that the concept of Tandava dance was not a part of religion but a secular activity and
relied upon'the decision of this Court in the case of Durga Commttee, A ner & Anr.
vs. Syed Hussain Ali & Ors. reported in (supra). The particular passage relied on by
| earned counsel for the appellant is as follows:

"In order that the practices in question should be treated as a part of religion

they nmust be regarded by the said religion as its essential and integral part;

ot herwi se even surely secul ar practices which are not an essential or an

integral part of religion are apt to be clothed with a religions formand may

nake a claimfor being treated as religions practices within the neani ng of

Art. 26. Similarly even practices though religions my have sprung from

nmerely superstitious beliefs and may in that sense be extraneous and

unessential accretions to religion itself. _Unless such practices are found to
constitute an essential and integral part of a religion their claimfor the
protection under Art.26 may have to be carefully scrutinised, in other words,

the protection rmust be confined to such religious practices as are an

essential and integral part of it and no other."

Thi s observation of this Court, in our view, runs counter to the observation of
Mukherjee, J. in The Conm ssioner, Hi ndu Religious Endowrent, Madras vs. Sr
Lakshm ndra Thirtha Swam ar of Sri Shirur Mutt (supra). In this context, it is usefu
to reproduce a passage fromthe above judgnent which explains the definition of
religion in paragraphs 14 and 19 of the judgnent which are -

"W now conme to Art. 25 which, as its language indicates, secures to every
person, subject to public order, health and norality, a freedomnot only to
entertain such religious belief, as may be approved of by his judgrment and
consci ence, but also to exhibit his belief in such outward acts as he thinks
proper and to propagate or dissenmnate his ideas for the edification of
others....

....1f the tenets of any religious sect of the Hi ndus prescribe that

of ferings of food should be given to the idol at particular hours of the day,
that periodical cerenonies should be perfornmed in a certain way at certain

peri ods of the year or that there should be daily recital of sacred texts or
oblations to the sacred fire all these would be regarded as parts of
religion..."

In a subsequent decision, nanely, Hi s Holiness Srinmad Perarulala Ethiraja
Ramanuj a Jeeyar Swami etc. vs. The State of Tami| Nadu [AIR 1972 SC 1586], this
Court has held that -

"Worshi ppers lay great store by the rituals and whatever other people, not of
the faith may think about these rituals and cerenpnies, they are a part of the
H ndu Religious faith and cannot be disnissed as either irrational or
superstitious.”

M. Tapas Ray again submtted that the directives regardi ng the perfornmance of

Tandava dance was contained in Carya Carya under the heading "Social functions and
festival s" and, therefore, the perfornance of Tandava dance was a secular activity. W
are unable to accept this contention. W have already referred to the festivals at |arge.
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The Tandava dance has to be performed which are religious in nature. It is stated in
Chapter 15 of the Carya Carya that our social-cumspiritual functions will be considered
part of our spiritual life. Adnmttedly, the original Tandava dance of Siva forns part of th
e

Hindu religion which is said to represent the threefold processes of creation,
preservation and destruction. The rhythm postures, ornanents and the weapons used

in the dance are said to be synbols of religious significance vide chapter entitled "The
significance of Sivas dance from"Nataraja in "Art, Thought and Literature" by S.

Sivarama nurthi. It is to be noticed that since 1986 Ananda Murtiji has specifically
directed the perfornmance of the Tandava dance in public procession on specia

occasions. This directive is contained in the revised version of the Carya Carya. It was
pl aced before us at the tine of hearing. 1In fact, this witing was not produced before
this Court during the hearing of the earlier wit proceedings and that this Court had no
occasion to consider the sanme. |In our view, the performance of Tandava dance in

public procession forns part of the Ananda Margis religion and is also a matter of
religion within the neaning of those articles and that the Ananda Margi s cannot be
deprived of their right to practice their religion in the manner prescribed by their

religi ous preceptor, except on the grounds of public order, norality and health. It is not
the case of the appellants that the permission for the performance of Tandava dance in
public processi on has been forbidden on the ground of health. G anting to have the

perm ssi on_has been refused on the ground of public order and norality. However, in

the orders by which the perm ssion had been refused, the Police Authorities have

refused permission interns of the order of this Court. This Court had never directed

the said authorities not to accede to the performance of the Tandava dance in public
procession. It was, therefore, wong for the State Authorities to refuse perni ssion
purportedly in terns of this Court’s orders.. A close scrutiny of the order refusing

perm ssion do not contain any reference to public order or norality. However, the
appel l ants, at the time of hearing of this appeal, tried to inprove their case by affidavit
S

whi ch cannot at all be permtted.” The reason justifying refusal of perm ssion should

have appeared in the order refusing permi ssion itself. The only reason given was this
Court’s order. These reasons cannot now be nodified or supplenented by way of an

affidavit in the proceedings as held by this Court in Mbhinder Singh GII vs. The Chi ef

El ecti on Commi ssioner [AIR 1978 SC 851.

Ananda Marga had al ready been declared as a religious denom nation by this
Court vide judgnent dated 20.10.1983 as reported in Acharya Jagdi shwar anand
Avadhuta etc.’s case (supra) at para 9 wherein it has been observed as under
"....Ananda Marga appears to satisfy all the three conditions, viz., it is a
coll ection of individuals who have a system of beliefs which'they regard as
conducive to their spiritual well being; they have a conmpn organi sation

and the collection of these individuals has a distinctive nane, Ananda
Marga, therefore, can be appropriately treated as a religious denom nation
within the Hndu religion..."

This declaration was made by this Court after perusal of all rival contentions by

both the parties. |In that case al so, the present appellants had nade various averments
about the alleged m sbehavi our of Ananda Margis and this Court placed no reliance on

the said allegations. The contention that the word 'religion’ under Article 25(1) of the
Constitution of India does not include sect of religion of Ananda Marga bei ng decl ared
as religious denom nation does not qualify for the same protection as religion in our
view is not tenable. The |earned Judges of the Calcutta High Court in their judgnent

i mpugned in this appeal has categorically dealt with the question follow ng the decision
exactly on the sane point in the case of Shirur Mitt (supra) and the National Anthem
case reported in [AIR 1987 SC 748] and Sri Venkataramana Devaru & Ors. Vs. State

of Mysore & Ors., [AIR 1958 SC 255] held that a religious denoni nation or

organi sati on enjoys conplete autonony in the matter of deciding as to what rights and
cerenonies are essential according to the tenets of the religion they hold and outside
authority has no jurisdiction to interfere with their decision in such matters.

It was argued on behal f of the respondents that the Ananda Marga whi ch has

been declared as a religion by this Court has been discrimnated and singled out by the
West Bengal CGovernment for its ideological differences as its philosophy is based on
spirituality. Several instances were pointed out by the respondents. Particulars were

al so furnished by the respondents in their wit petition in this regard. According to the
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respondents, processions of various hues are taken out regularly in Calcutta and the
celebration of Muslimfestival of Muharramis taken out with various deadly weapons as
well as Sikh celebrations with sword fighting display in public, the procession of workers
of Bharat Sevasram Sangha (a Social and not even a religious organisation) are

all owed to nove on horseback and carrying swords through the streets. Besides these,

the exanpl e of Bol ana and Gajana festivals in Burdwan, Birbhum Mirshidabad, Nadia

in West Bengal, wherein a public dance with severe heads from corpses is displayed

and the procession of nonks in Allahabad are exanples of religious tolerance in our
country which has a wide variety of traditions and beliefs. The display of Tandava

dance which takes only a few minutes by a very linited nunber of persons to display

the sane conpared to other religious festivals. The plea of congested streets is an
eye-wash in that the appellants allows other groups of other hue to nove in procession

in Calcutta and deny the Ananda Margis due to prejudice towards Ananda Marga and

its philosophy. This contention was deni ed by | earned counsel for the appellants stating
that if the respondents-are allowed to performthe dance on public roads while in
processi on which is offensive order norality are bound to create external situation
endangering public1ife and safety which goes or bound to go out of control of the

adm ni stration. ~Such-a procession with burning torches, human skulls etc. if allowed

will only be at the cost of w despread public panic, disruption of traffic, both vehicular
and pedestrian and snoboth novenent of passers by and will give rise to the chances of
rioting and other crinminal offences. In our view, this contention of the appellants has no
nerits. |If one religious denomination is allowed to carry its religious practice but

anot her religious denom nation is restrained fromcarrying on religious practice and
almost simlar religious practices, the sane nmakes out a clear case of discrimnation in
violation of the principles of Article 14 of the Constitution. It was submtted by | earned
seni or counsel for the respondents that in the procession of the followers of Ananda
Margi s, each one of themw Il not carry the skull and trident or knives of the aforesaid
size, but only 5 to 6 nenbers in a procession of at |least 1,000 nenbers would carry

the skull and the trident and/or knives to performthe Tandava Dance which will be of a
very limted duration, may be of 1 or 2 m nutes. Such performance is likely to be
repeated at the interval of say one mle and the said perfornance is not a continuous

one. Such performance cannot by any stretch of inagination cause public annoyance

or disturbance of the public |aw and order situation and therefore, there is no reason for
the respondents to deny permi ssion-to the nenbers of Ananda Margis to perform such
Tandava Dance in public inasnuchas the said dance is one of the nost fundanmenta

aspects of the religious practice which the Ananda Margis are bound to perform as per

the directions of their Living Quru.

According to M. Andhyarujina, a wong inpression is created about the religious

processi on by the Ananda Margis as if it consisted of a huge number of violent persons

br andi shi ng knives or tridents and displayi ng human skull or tridents terrifying the public
and di sturbing periodically public order in streets and that the facts are to the contrary.

In regard to this subm ssion, he invited our attention to the conditions under which the
procession with Tandava dance is held by Ananda Margi s as under: -

"1. 6 times a year on days of festivals and social functions

2. approximately 1000 nmenbers in procession

3. 5 or 6 nmenbers carry skulls and trident and/or knives to perform Tandava

dance, which is of 1 or 2 mnutes duration. This will be repeated at intervals of
one mle and is not of continuous duration

4. Knife/trident is only of 3" to 4"

5. The skull is held in the left hand and knife/trident (sonetimes a torch) is held
in the right

6. Each of the itens, tandava dance, trident/knife and skull has a deep spiritua
signi ficance.

7. The organi zers of the procession have given undertaking to the Conm ssi oner

of Police to maintain peace and discipline when conducting procession and the
procession will be taken only on a specified route or roads"

According to him Tandava Dance in procession is the mandate of Ananda

Margis. He invited our attention to para 14 of the judgment of this Court in Acharya
Jagdi shwar anand Avadhuta etc.’s case (supra) in which this Court held that there is
no justification in any witings of Shri Ananda Margi s that Tandava dance must be
performed in public. On this finding, this Court held that Tandava dance was not
proved to be an essential religious rite to be performed by every Ananda Margi in
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processi on.

The tenets of the Ananda Margi are both oral and witten as in the case of many
religions. The fact that there were no witings shown to the Court that Tandava dance
is to be perforned in public, did not negative the existence of such precepts by the
Anand Murthiji. As in the case of many religious any of the Anand Murthiji’s precepts
are a matter of oral prescriptions. However, in the 1986 edition of Carya Carya specific
nmention was made by Anand Murthiji of the requirenent of Tandava dance in

processi on on special functions and festivals.

These witten nandatory directions of Anand Murtiji were specifically pleaded by

the Petitioner at page 9-10 para 9 and 10 of the Wit Petition. Their existence or
genui neness were not denied in the reply. On the contrary, it was admitted that "the
directive may be nmandatory and binding on the foll owers of Ananda Margis but it does
not bind the respondents.

The Court rightly observed that the fact that the practice is recently prescribed by
Ananda Murtiji is not a reason for saying does not part of the religious practices and
beliefs of the denoni nation.

I shall now consi der whet her Ananda Margi s have the fundanmental right under

Articles 25 and 26 of the Constitution of India.

The Anand Margi are a religious denoni nation and as such are entitled to the

protection under Articles 25 and 26(b) of the Constitution for their beliefs and practices
i ncluding their practice of Tandava dance in a procession or public place. This is
because, as held by this Court in several cases.

"Religious practices or performance of acts in pursuance of religious beliefs are

as much a part of religious as faith or belief in religious doctrine. No outside authority
has any right to say that they are not essential part of religion and it is not open to the
secul ar authority of the State to restrict or prohibit themin any manner they like..... "
Rati |l al Pannachand Gandhi vs. State of Bonbay, (supra) citing with approval Daver,

J. in Janshedji Soonabai, Al R 33 Bom 122, Commr. HRE, Madras vs.

Lakshnmandra 1954 SCR 1006 at 1021-1022, 1025, Sardar Syedna vs. State of

Bonbay 1962 suppl (2) SCR 496 at 531-532. In Venkat arama Devaru’s case

(supra), this Court has held that the right under Article 26(b) of a denomination to
manage its own affairs in nmatters of religion includes even practices which are regarded

as part of religion.

The exercise of the freedomto act and practice in pursuance of religious beliefs

is as nmuch inportant as the freedomof believing in'a religion. 1In fact to persons
believing in religious faith, there are sone forns of practicing the religion by outward
actions which are as nuch part of religionis the faith itself. The freedomto act and
practice can be subject to regulations.. In our Constitution subject to public order health
and norality and to other provisions in Part IIl of the Constitution. However, in every
case the power of regulation nust be so exercised with the consciousness that the

subj ect of regulation is a fundanental right of religion, and as not to unduly infringe the
protection given by the Constitution. Further in the exercise of the power to regul ate,
the authorities cannot sit in judgnent over-the professed views of the adherents of the
religion and to deternine whether the practice is warranted by the religion or not. That
is not their function ( See Jesse Cantwell vs. State of Connecticut (1939 84 L.Ed.
1213-1218, United States vs. Ballard, 1943 88 L.Ed. 1148, 1153, 1154).

| shall now consider the right of the Ananda Margis to/religious procession. In

Part hasaradi Ayyangar & Ors. vs. Chinakrishna Ayyangar, |LR 5 Madras 304

Turner C J. said,

"I'n India, person of whatever sect are entitled to conduct religious procession

through public streets so long as they do not interfere withthe ordinary use of such
streets by the public and subject to such directions as the Magistrates may |lawfully give
to prevent obstruction of thorough fare or breaches of public peace."

"The power to suspend is extraordinary and the Magi strate should resort to it

only when he is satisfied that other powers are insufficient. This authority of the

Magi strate shoul d be exercised in defence of rights rather than in their suspension."
These observations were quoted with approval by this Court in Ghul am Abbas

vs. State of U P. 1982 (1) SCR 1077 at 1130-1133. It was observed that the

authorities should not in face of such religion rights prohibit religious procession on the
"facil e ground of public peace and tranquillity" but adopt a positive approach to protect
fundanental rights under Articles 25 and 26 of the Constitution

Mor eover "public order" has a | arger connotation than "l aw and order".
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Contravention of law to effect public order nmnust affect the comunity or the public at
large. A nere disturbance of |aw and order |eading to disorder is not one which affects
"public order". (See R M Lohia vs. State of Bihar, (supra)).

Sinm|ar processions by other communities even with use of swords e.g. Sikhs,

Musl i ms and Bharat Sevashram Sanghs have been permtted by the Conm ssioner of

Pol i ce.

The Police Comm ssioner answers the charge of discrimnation by stating that

"activities of Anand Margis cannot come within the scope of religious functions or
practices as conpared to well established practices festival of Mislins and Sikhs". It

is not for the Police Comm ssioner to give his disapproval to practice of a particular sect
which are in his opinion not well established. To allow any authority to judge the truth
or falsity of a religious belief or practice is to destroy the guarantee of religious freedo
m

in the Constitution(see US vs. Ballard, 88 L.Ed.1148).

At the time of hearing, a prom se was made that the Ananda Margis are willing to

abide with any regul atory condition inposed by the Police Authorities in their procession
so long as their religious beliefs and practices of Tandava Dance in a procession are
not abr ogat ed.

Wi | st our Constitution is neutral in religion, it at the sane tine, is benign and
synpat hetic of ‘all religious creeds however unacceptable they may be in the eyes of

the non-believers. Articles 25 and 26 enbody a tolerance to all religions. This Court
has rightly said

"Qur tradition teaches tol erance; Qur phil osophy preaches tol erance; CQur

Constitution practices tolerance; Let us not dilute it:

It isin that spirit of tolerance that creeds like the Petitioner with their

practices nust be accepted in our society".

This Court has explained in a nunber of decisions that what constitutes an

essential part of a religion is prinmarily tobe ascertained with reference to the doctrine o
f

that religion itself and the Court cannot say that a belief or practice is not part of
religion. This proposition was authoritatively laid down by the Constitution Bench of this
Court (Seven Judges) in Shirur Miutt’s case (supra) as extracted in paras (supra).

This is the nobst essential part of the fundanmental right of freedomof religion. This

Court in subsequent cases have followed the proposition in Shirur Mitt’s case

(supra), Sardar Syedna Tahe Sai fuddi n Saheb vs. State of Bonbay (Five Judges)

1962 (Suppl) SCR 496 at 531-532 & in Seshanmual vs. State of Tam | Nadu, 1972

(2) SCC 11 (five Judges) at page 21

In the case of Ratilal Pannachand Gandhi vs. State of Bonbay (supra), this

Court enphasized that "No outside authority has any right to say that these are not
essential parts of religion and it is not open to a secular authority of the State to restri
ct

and prohibit themin any manner they |ike under the guise of administering the trust

estate." This Court quoted with approval Janmshedji ~vs. Soonabai (supra) where
the Bonbay High Court held, "if this is the belief of the community...... a secular judge is
bound to accept that belief - it is not for himto sit in judgment on that belief, he has no

right to interfere with the consci ence of a donor who makes a gift in favour of what he
bel i eves to be the advancenent of his religion and the welfare of his comunity or

manki nd. "

As late as 2002, this Court has reiterated this in N. Adithayan vs. Tranvancore

Devaswom Board [(2002) 8 SCC 106 at 123]. This Court observed that "as to what

really constitutes an essential part of religion or religious practice has to be deci ded by
the Courts with reference to the doctrine of a particular religion or practices regarded as
parts of religion."

The obiter of Gajendragadkar, J. in Durga Commttee, A ner vs. Syed

Hussain Ali (supra) to the effect that the Court may have carefully scrutinized the
practices to find out whether they constitute an essential or integral part of religionis n
ot

inline with the above decisions including that of seven Judges Bench in the case of

Shirur Mutt (supra).

Seervai in Constitutional Law of India (4th Edition), Volune-ll at page 1268 has
criticized this as obiter as inconsistent with earlier decisions of this Court cited above.
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Subj ect to consideration of public order, health and norality, it is not open for
anybody to question the tenets and practices of religion, however, irrational they may
appear to an outsider.

It is brought to our notice that the foll owi ng observation in Acharya

Jagdi shwar anand Avadhuta etc.’s case (supra) is not correct in law :-

"M . Tarkunde has clainmed protection of Article 25 of the Constitution but in

vi ew of our finding that Anandamarga is not a separate religion, application

of Article 25 is not attracted"

As rightly stated by this Court in Bijoe Emranuel’s case (1986 (6)
SCC 615 at 631. This sentence appears to have crept into the judgnment by
some slip.

Article 25(1) states that all persons are entitled to freedom of
religion. Hence every nenber of a religious denomnation is entitled to the

fundanental right of freedomof religion under Article 25. It necessarily
follows that every sect or denomination is entitled to freedom of religion
under Article 25: It is undisputed that under Article 26(b) a denom nation is

entitled to manage its own affairs in matters of religion

The above observation in Jagdi shwaranand’' s case is also contrary

to the interpretation of Article 25(1) given by this Court in the Constitution
Bench of 7 Judges in Shirur Mitt case where the Court observes that
"institutions as such cannot practice or propagate religion; it can be done
only by individual 'persons and whether these persons propagate their

personal views or the tenets for which the institution stands is really
imaterial for the purpose of Article 25".

In this context, | can also usefully refer to the decision of this Court in Ratila
Panachand Gandhi & Ors. Vs. State of Bonmbay & O's. (supra).

| am therefore, of the opinion that the observation of the | earned Judges in the
referring order dated 17.01.2002 are not correct.

| have given ny thoughtful consideration to the inportant questions of |aw posed

for our consideration.

Article 25(1) guarantees to every person freedom of 'consci ence and the right

freely to profess, practice and propagate any religion. It may be noted that this right is
not confined to citizens alone, but covers all persons residing in India. But the right to
freedom of religion guaranteed by this Article is subject to restrictions which may be

i nposed by the state on the grounds of:

Public order, norality and health;

Q her provisions of Part Il of the constitution;

Regul ating nonreligious activity associated wi.th religi ous
ractice;

Social welfare and reform &

Throw ng open Hindu religious institutions of public
character to all classes of Hi ndus.

ORT WONE

The full concept and scope of religious freedomis that there are no restraints

upon the free exercise of religion according to the dictates of one’s consci ence or upon

the right freely to profess, practice and propagate religi on save those inposed under

the police power of the State and the other provisions of Part Il of the Constitution. This

neans the right to worship God according to the dictates of one’'s conscience. Mn's
relation to his God is made no concern for the State. Freedom of consci ence and
religious belief cannot, however, be, set up to avoid those duties which every citizen
owes to the nation; e.g. to receive nmlitary training, to take an oath expressing
willingness to performmlitary service and so on

Though the freedom of conscience and religious belief are absolute, the right to

act in exercise of a man’s freedom of conscience and freedom of religion cannot

override public interest and norals of the society and in that viewit is conpetent for the
state to suppress such religious activity which are prejudicial to public interest. That
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apart, any activity in furtherance of religious belief nust be subordinate to the crimna
| aws of the country. It rmust be renenbered crine will not becone | ess odious because
sanctioned by what a particular sect may designate as religious. Thus polygany or

bi gany may be prohibited or nade a ground of disqualification for the exercise of
political rights, notw thstanding the fact that is in accordance with the creed of a
rel i gi ous body.

The liberty of the individual to do as he pleases, even in innocent matters, nust

yield to the commpn good. |In other words, the police power of the State is founded on

the theory that when there is conflict between the rights of individual and the interest of
the society, the interest of the society nmust prevail. |In an organized society there
cannot be any individual right which is injurious to the community as a whole. At the
sanme tinme, the police power is not absolute and nust not be arbitrary or oppressive. In
ot her words, the police power nust be exercised for preservation of the comunity from
injury. What our Constitution attenpts to do is to strike a bal ance between i ndivi dua
l'iberty and social control. There are two linbs to religions freedomcontained in Article
25. Wiile one Iinb guarantees the right the other |linb incorporates restrictions on the
exercise of the right so that they nmay not conflict with public welfare or norality.

Jahova W't nesses and Ananda Margis

The principle of secularismenshrined in the Constitution touched its high

watermark in the Jehovah’s w tnesses case, wherein this Court held that children of the
Jehovah’s witnesses faith need not stand up to sing the National Anthem at schoo
assenblies. According'to the Court there is no provision of |aw which obliges anyone to
sing the National Anthem nor is it disrespectful to the National Anthemif a person who
stands up respectfully when the National anthemis sung does not join the singing. It is
true that the constitution enjoins a duty on every citizen to respect the National Flag and
Nati onal Anthem However, according to the Court, proper respect is shown to the

Nati onal Anthem by standi ng up when the National Anthemis sung and it will not be

right to say that disrespect is shown by not joining in the singing. Therefore, the
expul sion of the children fromthe school for the reason they did not join the singing of
Nati onal Anthem though they do stand up respectfully, when the Anthemis sung woul d

be violative of Article 19(1) and Article 25(1), especially when it was sought to be done
i n pursuance of two circulars issued by the Director of Public Instruction having no
statutory force. |In the case of P.MA Metropolitan & Ors. etc.etc. vs. Mran Mr
Marthoma & Anr. etc. etc., AIR 1995 SC 2001 (ex-conmunication case), a sharply

di vi ded Court upheld the right of the |eaders of faith to ex-comunicate 'fallen' believers
for religious reasons-no doubt leaving it to the Courts to determ ne whether an ex-
conmuni catory reason was religious or not. The principle of ‘ex-comunication is that

the collective right will prevail over-individual right. However, in 1995, this Court
recogni zed the power of ex-communi cation as a neasure of discipline. In the case of

Mohd. Hanif Quareshi & Ors. vs. The State of Bihar, [1959 SCR 629, Cow Sl aught er

case] this Court had struck a bal ance between the fundanental rights of butchers to
occupation and slaughtering of cows an activity clainmed to be part of the Islamc faith.
Wil e prohibiting indiscrimnate slaughter of cows the Court di'd two things.

1. musl i m sentinents were respected and butchers retained a | arge part of
their trade.

2. by rejecting their claimthat cow slaughter-was an "essential practice of
Islam’ relying on its own interpretation of Koran, the H ndus were partially
appeased.

Here, the Court has assunmed the role of the theol ogian after nmamking a roving

enquiry. Wile the decision is criticized on the ground that, once this door is opened,
there is no limt to which the Court cannot go, the answer is that the power of judicia
review as a basic structure is vested with the Court and if some one has to be trusted,
let it be the Courts even in matters of faith. This Court, as stated earlier, considered
this question whether performance of Tandava dance is a religious rite or practice
essential to the tenets of the religious faith of the Ananda Margis. The Court while
uphol di ng Ananda Marga satisfies all the three conditions envisaged by Article 26 of the
Constitution of India and as such a religious denomination negatived their clainms to
perform Tandava Dance in public (1. It is a collection of individuals who have a system
of beliefs which they regards as conducive to their spiritual well-being; 2. they have a
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conmon organi zation, and 3 the collection of these individuals has distinctive nane).
The specific case of the petitioners is that Shri Ananda Murti introduced Tandava as a
part of religious rites of Anand Margis in 1966. Wat is Tandava Dance? It lasts for a
few m nutes, where two or three persons dance by lifting one leg to the level of the
chest, bringing it down and lifting the other. Wen the Ananda Margis greet their
spiritual preceptor, they performa brief welcome dance of Tandava using skull and

knife for 2/3 mts. According to them Tandava is a customanong it sect nmenbers and

it is a custonary performance and its origin is over thousands of years old. Repelling
the contention the Court held even concedi ng that Tandava dance has been prescribed

as areligious rite for the foll owers of Ananda Marga, it does not follow as a necessary
corollary that Tandava Dance to be perforned in the public is a matter of religious rite.
The Court went on to observe that there is nothing that Tandava dance nust be

perfornmed in public. |Inthe result, this Court rejected the claimof Ananda Margis to
perform Tandava Dance in public streets.

It would be pertinent-to nention that the Sikh Comunity carry "Kirpans" as a
synbol of their religious practice and the Gurkhas the "Kukris" or "Dagger". So also, the
H ndus are permtted to carry the idol of "Ganesa" in procession before imrersion in the
sea during Vinayaka Chaturti Cel ebrations. Persons professing Islamc Faith are
al  owed t'o take out procession during "Mharruni Festival and persons participating in
such processions beat their chest with hands and chains and inflict injuries on them and
the sane has been permitted as a religious practice of that comunity.

Each deity presides over a certain function, has a certain consort, uses a
particul ar vehicle, ‘giving thema concrete aspect that appeals to less spiritually
sophi sticated | ay people. Al these insignia have a deep phil osophical synbolism
What might interest us presently is that all these vehicles are nostly drawn fromthe
worl d of aninmals, birds, and even reptiles. -For exanple, Brahma has a swan, Vishnu
has a garuda, a type of eagle, Siva rides a bull, Ganesa a nmouse, Subrahmanya a
peacock, and so on. « The idea isonly to enphasize the kinship with animals. Trees
have the divinity Vanadevata. ~War is presided over by the Goddess Chanundi riding a
lion. Sound has a divinity, the Nadabrahmam The Goddess Saraswat hi presi des over
nusi ¢ and arts. Lakshm sitting on a |lotus deals with wealth. Parvathi, the consort of
Siva, rules the entire Nature. All these divinities serve to consecrate every aspect of
daily life. The whol e pantheon serves to enphasize the one ultimte Reality.

Readi ng and reciting old scriptures, for instance, Ramayana or Quran or Bible or
Qurur Granth Sahib is as nmuch a part of religion as offering food to deity by a H ndu or
bathing the idol or dressing himand going to a tenple, nmosque, church or gurudwara...

The authorities concerned can step in and take preventive neasures in the
i nterest of maintenance of Law and Order if such religious processions disturb Law and
Order. It has to be held that the right to carry Trishul, Conch or Skull is an integral and

essential part of religious practice and the sanme is protected under Article 25 of the
Constitution of India. However, the same is subject to the right of the State to interfere
with the said practice of carrying Trishul, Conch or Skull if such procession creates Law
and Order problens requiring intervention of concerned authorities who are entrusted

with the duty of maintaining Law and Order.

What is Religion

Religion is a social systemin the name of “God | ayi ng down the /Code of Conduct
for the people in Society. Religionis away of lifein India and it is an unending
di scovery into unknown world. People living in Society have to follow some sort of

religion. It is a social Institution and Society accepts religion in a formwich it can
easily practice. George Barnard Shaw stated, "There is nothing that people do not

believe if only it be presented to themas Science and nothing they will not disbelieve if
it is presented to themas Religion." Essentially, Religion is based on "Faith". Some

critics say that Religion interfered with Science and Faith. They say that religion led to
the gromh of blind faith, magic, sorcery, human sacrifices etc. No doubt, history of
religion shows sonme indications in this direction but both Science and Religion believe

in faith., Faith in Religion influences the tenperanent and attitude of the thinker

Ancient civilization viz., the Indus Valley Cvilization shows faith of people in Siva and
Sakthi. The period of Indus Valley Cvilization was fundanental religion and was as old

as at least Ehyptian and Mesapetomi ah Cultute. People worship Siva and the Trishu
(Trident), the enmbl em of Siva which was engraved on several seals. People also
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wor shi pped stones, trees, aninals and Fire. Besides, worship of stones, trees, aninals
etc. by the primtive religious tribes shows that animsmviz., wrship of trees, stones,
animal s was practiced on the strong belief that they were abodes of spirits, good or evil.
Modern Hinduismis to sone extent includes Indus Valley Cvilization Culture and
religious faith. Lord Siva is worshipped in the formof Linga. Mny synbols have been
used in Hindu Literature. Different kinds of synbols and i mages have different sanctity.
Bradi ng of chest, arns and other parts of body represent to the weapons of synbols of
Siva. Mdern Hi ndui sm has adopted and assim |l ated various religious beliefs of
primtive tribes and people. The process of worship has undergone various changes
fromtime to tine.

The expression of ‘RELIG ON ' has not been defined in the Constitution and it is
i ncapabl e of specific and precise definition. Article 25 of the Constitution of India
guarantees to every person, freedom of conscience and right freely to profess, practice
and propagate religion. No doubt, this right is subject to public order related to health
and norality and other provisions relating to Fundanental Right. Religion includes
worship, faith and extends to even rituals. Belief inreligion is belief of practice a
particular faith, to preach and to profess it. Mde of worship is integral part of religion

Forns and observances of religion nay extend to matters of Food and Dress. An act

done in furtherance to religion is protected. A person believing in a particular religion
has to express his belief in such acts which he thinks proper and to propagate his

religion. It is settled |aw that protection under Articles 25 and 26 of the Constitution of

I ndi a extend guarantee for rituals and rituals and observances, cerenopni es and nodes

of worship which formpart and parcel of religion. Practice becomes part of religion only
if such practice is found to be essential and integral part. It is only those practices
which are integral part of religion that are protected. Wat would constitute an

essential part of ‘religion or religious practice is to be determned with reference to the
Doctrine of a particular religion which includes practices which are regarded by the
Comunity as part and parcel of that religion. Test has to be applied by Courts

whet her a particular religious practice is regarded by the comrunity practicing that
particular practice is integral part of the religion or not. It is also necessary to decide

whet her the particular practice is religious in character or not and whether the same can
be regarded as an integral or essential part of religion which has to be decided based
on evi dence.

It is not uncommon to find that those delve deep into scriptures to ascertain the
character and status of a particular practice. It has been authoritatively |laid down that
Cow Sacrifice is not an obligatory over-act for a Muslimto exhibit his religious belief.
No Fundanental Right can be clainmed toinsist on slaughter of a healthy cow on a
Bakrid Day. Performance of "Sharadha" and offering of "Pinda" to ancestors are held to
be an integral part of Hi ndu Religion and religious practice.  Carrying "Trishul" or
"Trident" and "skull" by a fewin a procession to be taken out by a particular comunity
following a particular religion is by itself an integral part of religion. Wen persons
following a particular religion carry Trishul, Conch or Skull in-a procession, they nrely
practice which is part of their religion which they wanted to propagate by carrying
synmbol s of their religions such as Trishul, Conchetc. |If the conscience of a particular
conmunity has treated a particular practice as an integral or essential part of religion
the sane is protected by Articles 25 and 26 of the Constitution of I|ndia.

Therefore, Anand Margis have right to take a procession in public places after
obt ai ni ng necessary pernission fromthe concerned authorities and they are al so
entitled to carry Trishul or Trident, Conch or Skull 'so | ong as such procession is
peaceful and does not offend the religious sentinents of other people who equally enjoy
fundanental right to exercise their religious freedom An Anand Margi is entitled to
transmt or spread religion by taking out procession in public places and also carry
Tri shul, Conch or Skull. However, any religious right is subject to public order. The
State has got anple powers to regulate the secular activities associated with religious
practices. Religious activities are protected under Article 25 of the Constitution of India

ﬁb doubt, such religious freedomis subject to health and subject to | ans nmade for
social welfare. Every person has got right to follow, practice and propagate his religion

The Conmi ssioner has got power to regul ate assenblies, neetings and
processions in public places, etc. It specifically provides that he is entitled to prescrib
e
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the routes by which and the tinmes at which such processions may pass, in order to
keep the public places and prevent obstructions on the occasion of such assenbli es,
neetings and processions and in the nei ghbourhood of places of worship during the
time of public worship.

Hence, to preserve public peace and to avoid danages to public properties and
keeping this in mnd the Anand Margis are permtted to go on procession and perform

Tandva dance with skull, Trishul, knife, danroo, sword subject to the following terns
and condi tions: -
1. The Conmi ssioner of police nay prescribe the route;
2. REGULATI ON
(i) The participants to the procession shall not carry wooden bars,
weapons, mnetal rods, weapons capabl e of inducing violence.
(ii) Loud speakers shall not be used.
(iii) Traffic regul ati ons shoul d be observed.
(iv) Traffic shoul d not be obstructed.
(v) Normal activities of common nman should not be disturbed.
(vi) bjecti onabl e slogans and illegal slogans or provocative sl ogans

affecting others" sentinents shall not be expressed or voiced.

(vii) Processi oni sts shall proceed in five persons row and shall keep
one side of 'the road by keeping other side for transport.

(viii) Crackers are prohibited
(ix) They shoul d not spray col our powders
The instructions of police officers and other regul ati ons as above shoul d be
fol |l owed. "
For the foregoing reasons, | amof the opinion that the appeal filed by the
appel l ats has no nerits and is, therefore, dismssed.
In ny opinion, it is a fit case for awardi ng of exenplary costs to the respondents.
Since the respondents were prevented from practising their religion and performthe
religi ous Tandava dance, they were conmpelled to come before this Court. In this
appeal , since the appellant is a Governnent, by taking a lenient view, | order no costs.




