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ACT:

I ncome-t ax-- Assessee assigning portion of his profits of
partnership firmto his wi fe and daughters--Such profits, if
can be included in the assessee’s total income for purposes
of assessnment--lncone-tax Act, 1922 (11 ~of 1922), S.
16(1)(c).

HEADNOTE

One Rangachari, a partner of a partnership firm assigned by
nmeans of a deed of settlenment a fourth share of the profits
of the firmeach to his wife, a married adult daughter and a
m nor daughter for 8 years with the right to receive the
said share of profits absolutely and exclusively from the
firm The question which arose before the Hi gh Court on a
reference under s. 66(1) of the Incone-tax Act was " Whet her
the inclusion in the assessee’s total incone of the profits
settled by himon his wife and two daughters is justified in
| aw ?" The assessee Rangachari relying on the rule laid down
by the Privy Council in Bijoy Singh Dudhuria’s case  clained
that the ampbunts payable to his wife and two daughters never
becarme his incone, being diverted by an overriding title and
that those ampunts could not be included in his total i ncome
for the purposes of assessnent being excluded by reason of
the third proviso to s. 16(1)(c) of the Inconme-tax Act. The
H gh Court held that the third proviso was not attracted and
that the income had accrued to the assessee in the first
i nstance, and had then been applied for paynents under the
deeds. On appeal with a certificate of the H gh Court:

Hel d, that the answer given by the H gh Court was correct.
381

An exani nation of the deeds of settlement showed that the
di sponer had stated that fromthe profits " payable to him"
certain ampunts in specified shares were to be paid to his
wife and two daughters. No doubt, the assessee in those
deeds created a right in favour of the disponees to get the
amounts direct fromthe firm of which he was a partner
The tenor of the docunent In, showed that the profits were
first to accrue to himand were then applied for paynents to
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t he di sponees.

Under the Ilaw of partnership, it is the partner and the
partner alone who is entitled to the profits. A stranger
even if he were an assignee, has not and cannot have a
direct claimto the profits. By the deeds in question, the
assessee nerely allowed a paynent to his wife and daughters
to constitute a valid discharge in favour of the firm but
what was paid was, in law, a portion of his profits or, in
ot her words, his incone.

The rule in Bijoy Singh's case was not applicable to this
case, and in view of the decision of this court in Sitaldas
Tirathdas’s case it cannot be said that the profits were
diverted by an overriding title before they accrued to the
assessee.

Provat Kumar Mtter v. Comm ssioner of Income-tax, West
Bengal [1961] 3 S.C R 37.

Tul si das Kil achandv. The Comm.ssioner of Income-tax [1961]
3 S.C.R 351.

The Conmi ssi oner of 1 ncone-tax, Bonmbay v. Sital das Tirathdas
[1961] 2 'S.C.R 634, applied.

Bijoy Singh Dudhuria v. Conmi ssioner of |ncome-tax, Benga
[1933] 1 I.T.R 135, held inapplicable.

JUDGVENT:
ClVIL APPELLATE JURI SDI CTION: Civil Appeals Nos. 142 and 143
of 1960.
Appeal s fromthe judgnent and order dated July 21, 1955, of
the Madras High Court in C. R _No. 32 of 1952.
G S. Pathak and Naunit Lal, for the appellants.
K. N. Raj agopal Sastri and D. Gupta for the respondent.
1961. January 10. The Judgnent of the Court was delivered
by
H DAYATULLAH J.-These are two appeals by t he | ega
representatives of one A R Rangachari, who died during the
pendency, in the H gh Court at Madras, of proceedings in a
reference wunder s. 66(1) of the Income-tax Act nmade by the
I ncome-tax Appellate Tribunal, Madras Bench. The follow ng
guestion was referred to the H gh Court for its decision
382
" Wiether the inclusion in the assessee’s
total income of the profits settled by him on
his wife and two daughters is justified inlaw
P
The High Court answered the question in the affirmative.
The appeals have been filed with a certificate granted by
the Hi gh court.
Rangachari was one of five partners of a firm Messrs.
Chari and Ram and held a six-anna share in the profits and
| oss of the partnership. On Septenber 22, 1947, he executed
three deeds of settlement, which are marked Exts. A Al
and A-2, in favour of his wife,, a married adult daughter
and a mnor daughter. To each of them he assigned a fourth
share of the profits of the firmpayable to him (but not the
| osses), for a period of 8 years, vesting the right in them
to receive the said share of profits absolutely and
exclusively and declaring the settlements to be irrevocable
during the above period. It is not necessary to refer to
the three documents, because the ternms are the same. A few
cl auses of the deed, Ex. A, mmy be quoted. After recitals
whi ch included the foll ow ng:
" Wiereas the Settlor has settled wupon his
m nor daughter, Srimathi Meera Bai, one-fourth
of his share of profits payable to him from
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the firmfor a period of eight years;

And whereas out of natural |ove and affection

the Settlor is desirous of conferring upon the
Beneficiary a simlar portion of his share of

profits fromthe firm", the deed goes on to
say

" Now this Indenture witnesseth as foll ows:
1..... The Settlor hereby assigns unto the

Beneficiary all the rights of the Settlor in
respect of one-fourth of his share of profits
in the firm(but not the | osses) payable to
hi m during a period of eight years comencing
from the date hereof to be taken and enjoyed
by the Beneficiary in absolute and exclusive
ri ght.

2..... The Settlor shall not have any manner of
right or interest-in the said one-fourth share
hereby settled and the right to receive from
the firmone-fourth of

383

the Settlor’s share during the said period of
eight years shall exclusively vest in the
Benefi ciary.

3. The Beneficiary shall be entitled
directly to receive and collect fromthe firm
the share of profits hereby ‘transferred for

t he sai d per.iod of ei ght
YearsS. ..o
8. Thi s settl enent shall be-irrevocable."

For the assessnent year 1947-48 correspondi ng
to a previous year ending on April 13, 1947,
the profits due to Rangachari ampbunted to Rs.
86,491-13-0. This amount was credited to the
account of Rangachari, and Rs. 21,622-15-3,
bei ng one-fourth thereof, were transferred to
the accounts of eachof the three disponees.
In the same way, the profits of the /previous
year ending April 13, 1948, were disposed of.
The assessee clained that these amobunts’ coul d
not be included in his total income for
purposes of assessnent; being excluded by
reason of the third proviso to s. 16(1)(c) of
the Incone-tax Act. He also contended that
the anobunt payable to his wife ~and t wo
daughters never becanme his  incone, bei ng
diverted by an overriding title, and that the
case was governed by the rule laid down by the
Privy Council in Bijoy Singh  Dudhuria v.
Conmi ssi oner of |ncone-tax, Bengal (1).

The assessee’s contentions were not accepted
by the Income-tax O ficer, and his appeals to
the Appellate Assistant Commi ssioner and the
Tribunal also failed. In so far as the
assessment year 1947-48 was concerned, the
Income-tax O ficer held that the inconme had
already accrued to the assessee, because the
deeds were executed five nonths after the
cl ose of the account year. He also held that
the transfer to the minor daughter fell within
S. 16(3), as there was no adequat e
consideration for the transfer. Wth regard
to the wife and narri ed daughter, he held that
s. 16(1)(c) was not applicable, because what
had been transferred was income first accruing
to t he assessee, whil e S. 16(1)(c)
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contenpl ated i ncone which accrued to a person
to whom the transfer was nade. The same
reasons (except the first) were given for
rejecting the,

(1) [21933] 1 1.T.R 135.

384

assessee’'s contentions in respect of the other assessnent
year.

It is not necessary to refer in detail to the decisions of
the Appellate Assistant Conmi ssioner, the Tribunal ,,,and

the Hgh Court. The High Court in an elaborate judgnent
pointed out that s. 16(1)(c) did not apply to these
proceedi ngs, and that the third proviso was, therefore, not
attracted. It also held that the incone had accrued to the
assessee in the first instance, and had then been applied
for paynments under the deeds.

This Court has recently decided three cases which have a
direct ~bearing in thi's connection. |In Provat Kumar Mtter
v. Comm ssioner of Income-tax, Wst Bengal (1), the assessee
had executed a deed of trust under which dividends from
certain shares which continued to- be his assets, were

transferred to his wife.~ It was held that the case did not
fall wthins. 16(1)(c), and that the rule in Bijoy Singh
Dudhuria's case (2) also did not apply. In Tul sidas

Ki | achand v. The Conmi ssioner of Inconme-tax, Bonbay(1l), the
husband had created a trust of the shares, constituting
hinself as the trustee to pay to the wife dividends from
those shares for a period of seven years. It was held that
the case was not governed by s. 16(1)(c) but by s. 16(3)(b).
In The Conm ssioner  of Inconme-tax, Bonbay v. Sitaldas

Tirathdas (4), the rule laid down by the Privy  Council in
Bijoy Singh Dudhuria' s case was considered along with the
case of the Privy Council in P. C Millick v. Conm ssioner

of Income-tax, Bengal (5), and it was pointed out that the
rule in Bijoy Singh Dudhuria’ s case (2) applied only to
those cases where it could be said that by an overriding
title the incone was diverted.in such a way as never to
becone the incone of the assessee. These three cases, in
our opinion, afford a conplete answer to the contentions of
the appel |l ants.
An examination of the deeds of settlenent shows that the
di sponer had stated that fromthe profits " payable to him"
certain anmounts in specified shares were to be paid to his
wi fe and two daughters. No
(1) [1961] 3 S.C R 37. (3) [1961] 3 S.C R 351
(2) [19383] 1 1.T.R 135. (4) [1961] 2 S.C R 634,
(5) [1938] 6 |I.T.R 206.
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doubt, the assessee in those deeds created a right in favour
of the di sponees to get the amounts direct fromthe firm of
which he was a partner. The tenor of the docunents shows
that the profits were first to accrue to himand were then
applied for paynents to the di sponees. Learned counsel for
the appell ants contended that what had been assigned was an
actionable claim to wt, the right to profits, and
therefore the profits were diverted, before they accrued to
the disponer. This, in our opinion, is neither in accord-
ance with the aw of partnership nor with the facts as we

have found on the record. Under the | aw of partnership, it
is the partner and the partner alone who is entitled to the
profits. Astranger, even if he were an assignee, has not

and cannot have a direct claimto the profits. By the deeds
in question, the assessee nerely allowed a paynent to his
wi fe and daughters to constitute a valid discharge in favour
of the firm but what was paid was, in law, a portion of his
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profits, or, in other words, his income. A glance at the
account books of the firm Messrs. Chari and Ram clearly
shows that the anpunts were first credited in the Khata of
Rangachari and then under his directions were transferred
from his Khata to those of his wife and daughters. The
di spositions, therefore, were, in law and in fact, portions
of the inconme of Rangachari, after the inconme had accrued to
him and tax was payable by himat the point of accrual. In
view of the decision of this Court in Sitaldas Pirathdas’s
case (1), it cannot be said that the profits were diverted
by an overriding title before they accrued to Rangachari;
and the rule in Bijoy Singh Dudhuria s case (2) cannot be
called in aid.
For the above reasons, we are in entire agreenent with the
Hi gh Court in the answer given and disniss these appeals
with costs.

Appeal s di sni ssed.
(1) [21961] 2 S.C.R 634.
49

(2) [1933] 1 I.T.R 135.
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