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ACT:

Industrial D spute-System of contract |abour-Abolitions by
Industrial Court--Jurisdiction-If violative of enployer’s
fundanental right to carry on business-Bonmbay Industria

Rel ati ons Act, 1947(11 of 1947), ss. 3(18), 42(2), 73A, Item
(2) sSCh. 11, Item(6) Sch. [11--Constitution of India,

Art. 19(1)(g).

HEADNOTE

A dispute having arisen between the appellant-enpl oyer. and
its workmen regarding the enploynment of contract |abour in
the appellant’s mlls, the union representing the  workmen
which is the respondent in the present case after serving
notice on the appellant wunder s. 42(2) of the Bonbay
Industrial Relations Act made reference to the Industria
Court under S. 73A of the Act demandi ng the abolition of the
system of enploying contractors’ |abour and the  pernmanent
i ncrenent of enployees in the respective departnents. The
contention of the appellant, inter alia, was that the
Industrial Court had no jurisdiction to decide the dispute
which was wthin the exclusive jurisdiction of a Labour
Court under item (6) of Sch. 111 of the Act, and that any
award directing the abolition of contract  |abour would
contravene the appellant’s fundamental right to carry on
busi ness under Art. 19(1)(g) of the Constitution. The
Industrial Court decided that the Industrial Court /would
have jurisdiction as the matter was covered by item (2) of
Sch. 11 of the Act and that there was no contravention of
the fundamental rights of the appellants. On appeal the
Labour Appellate Tribunal, held, that the Industrial Court
had jurisdiction to decide the matter although it was not
covered by item(2) of Sch. 11 of the Act. As regards the
guestion of contravention of the fundanental right it held
that the question whether the restriction inposed was
reasonabl e depended upon the facts of each case and the
matter was outside the powers of a court of appeal
Eventually it set aside the entire award on the nerits. On
appeal 'by the appellant by special |eave,

Held, that the Industrial Court had jurisdiction to dea
with the matter.

VWhat ever might be the anmbit of the word "enpl oynent” used in
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item (6) of Sch. 11, if a matter was covered by Sch. 11
it could only be referred to the Industrial Court under s.
73A. A question relating to the abolition of contract
 abour inevitably raised a dispute relating to matters
contained in items (2), (9) and (10) of Sch. 11, nanely,
per manent increase in the nunber of

343

persons enpl oyed, the enpl oyees’ wages, hours of work and
rest intervals and could, therefore, be referred only to an
I ndustrial Court.

The power given to the Industrial Court which was a quasi-
judicial tribunal to decide whether contract |abour should
be abolished or not would not make the definition of
“industrial " matter" in so far as it referred to the nopde
of enpl oyment an S. unreasonable restriction on t he
fundanental right of the enployer to carry on his trade and
as such there was no contravention of his fundamental right
by providing in S. - 3(18) that an "industrial matter"
i ncl uded al so-the nbde of enpl oynent of the enpl oyees.

JUDGVENT:

ClVIL APPELLATE JURI'SDICTION: Civil Appeal No. 352 of 1958.
Appeal by special '| eave fromthe judgnent and order dated
July 27, 1956, of the Labour Appellate Tribunal of India,
Bonbay, in Appeal (Bom) No. 72 of 1956.

G ...S. Pathak, J. B. Dadachanji, S N Andley and Rameshwar
Nat h, for the appellant.

D....S. Nargoul kar and K. R._-Choudhuri, for-the respondent
No. 1.

B. P. Maheshwari, for the Interveners.

1960. Decenber 16. The Judgnent of the Court was delivered

by
WANCHOO, J.-This is an appeal by special Ileave in an
i ndustrial matter. The appel | ant ‘owmns two sugar mlls.

There was a dispute between the appellant and its/ worknen
with respect to the enploynent of contract |abour in the two
mlls. Consequently, a notice of change under S. 42 (2) of
the Bonmbay Industrial Relations “Act, No. X of 1947
(hereinafter called the Act) was given to the appellant by
the union re. presenting the worknen. Thereafter the union

which is the respondent in the present appeal, nmde two
references to the industrial court, one with respect to each
mll, under s. 73A of the Act, and the nmain demand in the

references was that "the system of enploying contractors’
| abour shoul d be abolished and the strength of the enpl oyees
of the respective departnents should be per manent |y
i ncreased sufficiently
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and accordingly". The appellant raised two main contentions
before the industrial court, nanely, (i) that the industria
court had no jurisdiction to decide the dispute as the
matter was covered by item (6) of Sch. I[11  of the Act,
which is wthin the exclusive jurisdiction of a |abour
court; and (ii) that any award directing abolition of
contract |abour woul d contravene the fundanental right of
the appellant to carry on business under Art. 19(1)(g) of
the Constitution.

The industrial court decided both the points against the
appel l ant; on the question of jurisdiction it held that the
matter was covered by item (2) of Sch. 11 of the Act and
therefore the industrial court would have jurisdiction, and
on the second point it held that there was no contravention
of the fundamental right conferred on the appellant under




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 6

Art. 19(1)(g). It may be nentioned that the second point
arose on the stand taken by the appellant that the worknen
of the contractors were not the workmen of the appellant.
The industrial court then dealt with the merits of the case
and passed certain orders, with which we are however not
concerned in the present appeal

It may be nentioned that there were cases relating to a
nunber of other sugar mlls raising the same points, which
were decided at the same tinme by the industrial court. In
consequence, there were a nunmber of appeals to the Labour
Appel late Tribunal by the mlls and one by one of the unions
(though not by the respondent-union). All these appeals
were heard together by the appellate tribunal, where also
the same two points relating to jurisdiction and contra-
vention of the fundanmental right guaranteed by Art. 19(1)(9)
were raised. The Appellate Tribunal did not agree with the
i ndustrial court that the references were covered by item

(2) of sch. 11 to the Act. It, however, held that the word
"enpl oynent” in item(6) of Sch. " Ill to the Act had to be
given a restricted neaning. It pointed out that the three

Schedul es di d not exhaust the comprehensive provisions of s.
42(2) and the subject-matter of dispute, nanely, t he
abolition of contract |abour was a question of far reaching
and i mportant change whi ch could not have
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been intended to be dealt with in a summary way by a | abour
court, which is the lowest in the hierarchy of courts
established wunder the Act. It therefore held that the
i ndustrial court had jurisdiction to decide the matter. On
the question of contravention of the, fundamental right, the
appel late tribunal took the view that the question whether
the restriction inposed was reasonabl e depended upon the
facts of each case and therefore was a matter outside its
power as a court of appeal It then considered the nmerits of
the mtter and came to the conclusion that the approach of
the industrial court to the questions raised before it was
not correct and therefore it found it difficult to/ support
the award. Eventually it set aside the award and  renanded
t he matter for early hearing in the 1light of t he
observations made by it. Further, it decided that “in the
interest of justice the entire award should be set aside,
even though there was no appeal before it by the unions in
nost of the cases. The appellant then came to this Court
and was granted special |eave; and that is how the natter
has conme up before us.

M. Pathak on behalf of the appellant has raised the sane
two points before us. W shall first deal with the question
of jurisdiction. Reliance in this connectionis placed on
item(6) of Sch. 11l of the Act, which is in these terns:-

"Enpl oynent i ncl udi ng-

(i) reinstatement and recruitnment;

(ii) unenmployment of persons previously enployed in the
i ndustry concerned."

It is not in dispute that matters contained in Sch. 1Ll are
within the jurisdiction of a | abour court and an industria

court has no jurisdiction to decide any matter in a
reference under s. 73A of the Act which is wthin the
jurisdiction of a labour court. M. Pathak contends that

item (6) of Sch. 111 speaks of "enploynent" and includes in
it tw matters which mght otherw se not have been thought
to be included in it. Therefore, according to hi m

enpl oyment as used initem(6) is wider than the two matters
included in it

44
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and the question whet her contract |abour should be enployed
or not would be a matter of enploynent within the nmeaning of
that word in item(6) of Sch. 111. W do not think it
necessary for purposes of this appeal to consider what woul d
be the anmbit of enployment as used in item(6) of Sch. 111

The schene of the Act shows that under ss. 71 and 72 the
jurisdiction of a labour court and an industrial court is
concurrent with respect to any matters which the State
CGovernment nmay deemfit to refer to them but under s. 73A
reference by a registered union which is a representative of
enpl oyees and which is also an approved union, can only be
made to an industrial court, subject to the proviso that no
such dispute can be referred to an industrial court where
under the provisions of the Act it is required to be
referred to the |abour court for its decision. Sec. 78 of
the Act provides for jurisdiction of [|abour courts and
matters specified in Sch: 11 are not within their ordinary
jurisdiction. Therefore, when a registered union wishes to
refer '‘any matter which is contained in Sch. 11 of the Act
such reference can be nade by it only to the industria

court. It follows in consequence that whatever may be the
anbit of the word "enploynent” used initem (6) of Sch

[11, if any matter is covered by Sch. 11 it can only be
referred to the industrial court under. s. 73A Now the
guesti on whet her contract | abour shoul d be abolished (on the
assunption that contract |abour is not in the enploy of the
mlls) imediately raises questions relating to permanent
increase in the nunber of persons _enployed, their wages
i ncl udi ng the period and node of “paynent, hours of work and
rest intervals, which are items(2), (9) and (10) of Sch

11. Therefore, a question relating to abolition of contract
abour is so inextricably mxed up with the question of
per manent increase in the nunber of persons enployed, their
wages, hours of work and rest intervals that any | dispute
relating to contract |abour would inevitably raise questions
covered by Sch. 11. Therefore, -a dispute relating to
contract labour if it is to bereferred under s. 73A by a
regi stered union can only be referred to an industrial court
as it inmediately

347
raises matters contained in itenms (2), (9) and (10) of Sch
11. M. Pathak urges however that matters relating to

per manent increase in the nunber of persons enployed due to
the abolition of contract |abour, their wages, hours of work
and rest intervals were not really disputed at all by the
appellant. It appears that in the witten-statenments of the
appel l ant, these points were not raised; but the decision of
the appellate tribunal shows that one of the | contentions
raised before it by the sugar-mlls was that the worknen
concerned were not enployees of the sugar mills. Therefore,
as soon as this contention is raised a dispute as to
per manent increase in the nunber of persons enployed, ' their
wages, hours of work and rest intervals would inmediately
ari se. It nust therefore be held that a question relating
to the abolition of contract |abour inevitably raises a
di spute with respect to these three itens contained in Sch

11. In the circunstances we are of opinion that the
industrial court had jurisdiction to deal with the nmatter.
In particular, we may point out that in their petitions the
uni ons had raised at |east the question as to the permanent
increase in the nunber of persons enployed and that would
imediately bring initem(2) of Sch. 11. It is true that
the question of permanent increase in the nunber of persons
enpl oyed, their wages, hours of work and rest intervals
woul d only arise if contract |abour is to be abolished; but
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in our opinion these are nmatters so inextricably mxed up
with the question relating to abolition of contract |abour
that they nmust be held to be in dispute as soon as the dis-
pute is raised about the abolition of contract |abour
(assum ng al ways that the enployer does not accept contract
| abour as part of its |abour force). The contention about
jurisdiction nust therefore be rejected.

This brings us to the second contention raised by M.
Pat hak. He bases his argunment in this behalf on s. 3(18),
whi ch defines an " industrial matter " as neaning any matter
rel ating to enployment, work, wages, hours of wor Kk,
privileges, rights or duties of enployers or enployees, or
the node, terns and
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conditions of enploynent. M. Pathak urges that t he
definition of " industrial. matter " contravenes t he
fundanental right guaranteed under Art. 19(1)(g), when it
provi des that the node of enploynment is also included within
it. Reference is also nmade to s. 3(17) which defines an
"industrial~ dispute" as any dispute or difference which is
connected wi thany industrial matter. M. Pathak therefore
ur ges that reading the two definitions together t he
i ndustrial court is given the power to decide disputes as to
the node of enploynent and that contravenes the fundamenta
right guaranteed /‘under Art. 19(1)(g), for it enables an
i ndustrial court to adjudicate on the nmpbde of enploynent and
thus interfere with the right of theenployer to carry on
his trade as he likes subject to reasonable restrictions.
Now assuming that the node of enmployment used in s. 3(18)
i ncl udes such questions as abolition of contract labour, the
qguestion would still be whether a provision which enables an
i ndustrial court to adjudicate on the question whether con-
tract |abour should or should not- be -abolished is an
unr easonabl e restriction on the enployer”s right to carry on
his trade. W cannot see how the fact that power is given
to the industrial court, which is aquasi-judicial tribuna
to deci de whet her contract | abour 'shoul d be abolished or not
woul d rmeke the definition of "industrial matter" in so far
as it refers to the node of enploynent, an unreasonable
restriction on the fundanental, right of the enployer to
carry on trade. The matter being entrusted to - a quasi-
judicial tribunal would be decided after giving both parties
full opportunity of presenting their case and after
considering whether in the circunstances of a particular
case the restriction on the nopde of enploynent is a
reasonabl e restriction or not. The tribunal would always go
into the reasonabl eness of the matter and if it comes to the
concl usion that the node of enployment desired by |abour is
not reasonable it will not allowit; it is only when it
cones to the conclusion that the nbde of enpl oynent ~ desired
by | abour in a particular case is a reasonable restriction
349

that it will insist on that particular node of enploynent
bei ng used. Take, for exanple, the case of contract | abour
itself. The tribunal will have to go into the facts of

each case. |If it comes to the conclusion that on the facts

the employnment of contract |abour is reasonable and thus
doing away with it would be an unreasonable restriction on
the right of the enployer to carry on trade, it will permt
contract |abour to be carried on. On the other hand if it
cones to the conclusion that enploynent of contract | abour
is unreasonable in the circunmstances of the case before it
it will hold that it should be abolished, the reason being
that its abolition would be a reasonable restriction in the
ci rcunst ances. Therefore the decision whether the node of
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enpl oyment in a particular case is a reasonable restriction
or unreasonable one is in the hands of a quasi-judicia

tribunal. In the circunstances it cannot be said that by
providing in s. 3(18) that an "industrial matter" includes
al so the node of enploynment, there is any contravention of
the fundamental right of the enployer to carry on trade. |If

the argunent on behal f of the appellant were to be accepted
it would nean that judicial and quasi-judicial decisions
coul d be unreasonable restrictions on fundanental rights and
this the Constitution does not envisage at all. W are
therefore of opinion that this contention also fails.

Finally, M. Pathak draws our attention to ss. 3(13) and
3(14) of the Act and subnits that the appellant never said
that contract |abour enmployed inits mlls was not in its
enpl oynent . Sec. 3(13) defines the word "enployee" and
includes in it any person enployed by a contractor to do any
work for himin the execution of a contract with an enpl oyer
within the meaning of sub-cl. (e) of cl. (14). Sec. 3(14)
defines the word "enployer” in an . inclusive manner and in-
cl udes "where the owner of any undertaking in the course of
or for the purpose of conducting the undertaking contracts
with any person for the execution by or under the contractor
of the whole or any part of any work which is ordinarily

part of the undertaking, the owner of the undertaking". It
is urged that in view
350

of these definitions, the enployees of the contractors are
the enployees of the mlls and the nills are the enployers
of these enployees of the contractors. Therefore, M.
Pat hak wurges that there is no  necessity of “abol i shi ng
contract |abour and that the industrial court may, if it so
chooses, give the sane wages and hours of work “and rest
intervals and other ternms and conditions of enploynent to
the enployees of the contractors as are provided for
conparable direct enployees of the appellant and in such
circunstances it would not be necessary to abolish the
contract systemso long as the enpl oyees of contractors are
to be in the sane position as the direct enployees of the
appel lant as to their terns and conditions of service. This
was not however the-nmanner in which the case was contested
before the industrial court or the appellate tribunal. Al
that we need therefore say is that when the matter goes back
before the industrial court as directed by the appellate
tribunal, the industrial court nay take this submssion of
the appellant into account and nay consi der whether it is
necessary to abolish the contract system provided the
appellant is able to assure the industrial court that
enpl oyees of the contractors who are deenmed to be its
enpl oyees within the neaning of s. 3(13) and s. 3(14)  would
have the full benefit of the sane ternms and conditions of
service as its conparable direct enployees.

The appeal fails and is hereby disnissed with costs.

Appeal dism ssed.
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