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ACT:

Conduct and Disciplinary Rules, r. 1713--Di sci plinary
authority whether required to give ~detailed reasons for
confirmng finding established at departnmental  enquiry.

Constitution of India, Art. 311 (2)--Second show cause
notice--1f authority can nmake up mind tentatively before
recei pt of explanation

HEADNOTE:

After the reply of the respondent - - a rail way
enpl oyee--in respect of certain charges p.referred against
him was received, a departnental enquiry was held. The
Enquiring O ficer found all the charges proved. A show
cause notice, was then served stating that it ~had been
tentatively decided by the Chief Commercial —Superintendent
that the respondent should be dism ssed from service. Thi-s
noti ce was served after the' Chief Commrercial Superintendent
had recorded an order stating that he had seen the enquiry
proceedi ngs, that the procedure had been correctly foll owed,
and that he agreed with the findings of the  Enquiring
Oficer. The respondent submtted hi s expl anati on
thereafter his dismssal was ordered. The respondent ~ filed
a wit petition in the High Court. The single Judge all owed
t he petition hol di ng t hat t he Chi ef Conmer ci a
Super i nt endent was bound to> pass a detail ed or der
expressing his views about each of the charges and that a
general agreerment with the findings of the Enquiry O ficer
did not satisfy the requirenents of r. 1713 of the Conduct
and Disciplinary Rules. This decision was affirmed by the
Di vi sion Bench. In 'appeal, this CQurt,

HELD: The: appeal nust be all owed.

(i) Rule 1713 does not |lay down any particular form or
manner in which the disciplinary authority should record its
findings on each charge. Al that the Rule requires is that
the record of the enquiry should be considered "and
di sciplinary authority should proceed to give its findings
on each charges. This does not and cannot nean that it is
obligatory on the disciplinary authority to discuss the
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evi dence and the facts and circunstances established at the
departnmental enquiry in detail and wite as if it were an
order or a judgment of a judicial tribunal. The rule
certainly requires the disciplinary authority to gi ve
consideration to the record of the proceedings which was
done by the Chief Conmercial Superintendent. When he agreed
with, the findings of the Enquiry Officer that all the
charges nentioned in the charge sheet had been established
it meant that he was affirming the findings on each charge
and that would certainly fulfil the requirenment of the
Rule. [345 H-346 D]

(ii) There was no force in the respondent’s contention
that the disciplinary authority was not entitled to have
finally made wup its mnd before the explanation to the
second show cause notice had been received by it and at a
stage prior to the issuance of the notice. The procedure
whi ch is. to be followed wunder Art. 311(2) of t he
Constitution of “affording a reasonable opportunity includes
the. giving of two notices, One at the enquiry stage and the
other when the conpetent authority as a result of the
enquiry tentatively determines to- inflict a particular
puni shent .

344

It is quite obvious that unless the disciplinary or the
conpetent 'authority arrives at sone tentative decision it
will not be in a positionto determine what particular
puni shment to inflict and a second show cause notice cannot
be i ssued without such a tentative determ nation. [346 E
Khem Chand v. Union of India & Os., [1958] S.C R 1080,
fol | oned.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 1064 of
1966.

Appeal by special |eave fromthe judgnent and order,
dat ed August 4, 1965 of the Kerala H gh Court in Wit Appea
No. 205 of 1964.

B. Sen and S.P. Nayar, for appellant No. 1.

A.S. Nanbiar and Lily Thomas, for the respondent.

The Judgrment of the Court was delivered by

Grover, J. This is an appeal by special |eave from the
judgrment of the Kerala High Court in which the only point
which arises for decision is whether Rule 1713 of the
Conduct and Disciplinary Rules hereinafter called the Rules,
for railway servants was correctly applied and the di sm ssa
of the respondent, who at the material tine, was an
Assistant Station Master was rightly set aside for / non-
conpliance with that Rule.

The facts lie within a narrow conpass. In July 1963 the
respondent, who was working as an Assistant Station Master
at Chal akudy railway station was served with a statenent
containing charges relating to certain matters after _an
i nspection report had been submtted to the authorities
concerned. After the reply of the respondent had been
received a departnental enquiry was held and the Enquiring
Oficer submtted a report finding all the four charges
whi ch. had been preferred agai nst the respondent proved. A
show cause notice was then served in Septenber 1963 giving
the findings of the Enquiring Oficer (Assistant Comercia
Superintendent ) and it was stated that it had been
tentatively decided by the Chief Commercial Superintendent
that the respondent shoul d be dism ssed fromservice. This
noti ce was served after the Chief Conmercial Superintendent
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had recorded the followi ng order (Exh. R 8 ):
"The enployee, in his reply dated 3-8-
1963 to this charge sheet, has not accepted

t he charges contained in the sane. An
enquiry, therefore was arranged. It was held
by the Assistant Commercial Superintendent
O avakkot from 22-8-63 to 29-8-1963. | have
seen the enquiry proceedings. | find that

the procedure has been followed correctly;
t hat the accused has been gi ven every
reasonabl e opportunity for his defence and
| agree with the findings of the Enquiry
Oficer

345
that all the charges nentioned in the charge-
sheet have been established. Since these are
serious charges, it is tentatively decided to
i mpose the penalty of dismssal from service
on Shri K. Rajappa Menon, Assistant Station
Mast er / Chal akudi . He should, therefore, be
asked to show cause why he should not be
di sm ssed from service accordingly."

He was given a week for showi ng cause why the proposed

penal ty should not be inflicted on  him After the

explanation of the respondent had been received his

di smi ssal was or der ed by t he Chi ef Conmer ci a

Superi nt endent .

The respondent filed a petition under Art. 226 of the
Constitution in the H gh Court and a nunmber of points were
rai sed before the |learned Single Judge. The only point
which prevailed with -himWas that the Chief.Comercia
Superi nt endent had not recorded an order as required by Rule
1713. He examined the other contention raised on behalf of
the respondent before himthat at the stage of the 'second
show cause notice the Chief Comrercial Superintendent had
finally nade up his mnd which he could not or ought not to
have done wuntil the reply or  the explanation of the
respondent had been received and considered by him |n view
of a bench decision of the Kerala Hgh Court he did not rest
hi s deci sion on the second point but. decided in favour of
the respondent on the first point holding that the Chief
Conmer ci al Superintendent had not given findings on each of
the charges. In his opinion the rule contenplated that the
evi dence which had been adduced at the enquiry in relation
to each charges should be exam ned and consi dered by t he
puni shing authority and he should give his own assessnent
and finding relating to each. individual charge ~which was
not done in the present case. The division :Bench on appea
by the present appellant affirned the judgnment of the
| ear ned Single Judge.

Now Rule 1713 provides that if the di sci plinary
authority is not the Enquiring Authority-it shall consider
the record of the enquiry and. record its findings on each
char ge. The argument which prevailed with the H gh CQurt
was that the order enbodied in Exh. 8 did not conply wth
the aforesaid rule because findings relating to each charge
were not given after a proper discussion .and analysis
of .the: evidence produced at the departmental enquiry. In
ot her words, the Chief ConmerCi al Superintendent .was bound.
to pass a detailed order expressing his views about each
charge and that a general agreenent with the findings of the
Enquiry O ficer did not satisfy the requirenents of Rule
1713.

W are altogether wunable to agree wth the Vi ew
expressed by the High Court. Rule 1713 does not |ay down
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any particular sup. cl/69--5

346

form or manner in which the disciplinary authority should
record its findings on each charge. Al that the Rule
requires is that the record of the enquiry should be
consi dered and the disciplinary authority should proceed to
give its findings on each charge. This does not and cannot
nean that it is obligatory on the disciplinary authority to
di scuss the evidence and the facts and ci rcunst ances
established at the departnental enquiry in detail and wite
as if it were an order or a judgment of a judicial tribunal
The rule certainly requires the disciplinary authority to
give consideration to the record of the proceedings which
as expressly stated in Exh. R 8, was done by the Chief
Commer ci al Superintendent. Wen he agreed with the findings
of the Enquiry that all the charges nmentioned in the charge
sheet had been established it nmeant that he was affirmng
the findings on each charge and that would certainly fulfi
the requirenent of the Rule. The Rule after all has to be
read not. in a pedantic nanner ,but in a practical and
reasonable way and so read it is difficult escape from the
conclusion that the Chief Comrercial Superintendent had
substantially conplied with the requirements of the Rule.
The interference by the Hi gh Court, therefore, on the ground
that there had been non-conpliance with Rule 17 13 was not
justified.

Learned counsel for the respondent has sought to raise
the second point ' which the Hgh Court had declined to
decide, nanely, that the disciplinary authority was not
entitled to have finally made up its mnd before the
explanation to the second show cause notice ‘had been
received by it and at a stage prior tothe issuance of the
noti ce. Such a contention is wholly untenable in ‘view of
the decisions of this Court. It has been nade quite ' clear
in Khem Chand v. The Union of India & Os.(1) that the
procedure Art. 311 (2) of the Constitution of affording a
reasonabl e opportunity includes the giving of two /notices,
one at the enquiry stage and the other when the ~conpetent
authority as a result of the enquiry tentatively  determn nes
to inflict a particular punishnent. It is —quite  obvious
that wunless the disciplinary or the conpetent —authority
arrives at sone tentative decision it will not be in a
position to determ ne what particular punishnment to .inflict
and a Second show cause notice cannot be issued wthout
such a tentative determ nation

The appeal is consequently allowed and the judgnent of
the Hi gh Court is hereby set aside. The petition filed by
the respondent wunder Art. 226 shall stand dismissed. No
order as to costs.

Y. P. Appeal all owed.
(1) [1958] S.C.R 1080.
347




