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ACT:

| mports and Exports (Control) Act, 1947: Section 5-
Prosecution of Company and its Managing D rector-Exan nation
of compl ainant, the Deputy Chief Controller of Inmports and
Export s- Whet her necessary-\Wet her conpl ai nt can be quashed
by referring to records of investigation

Crim nal Procedure  Code, 1973: Section 200 Prosecution
of Company and its Managing Director under section 5 of the
Inports and Exports (Control) Act, 1947-Exam nation of
conpl ai nant - Whet her necessary and rel evant.

HEADNOTE:
%

A conpl ai nt filed in the court of the Chi ef
Metropolitan Magistrate by the appellant, Chief Controller
of Inports and Exports, against respondents Nos. 1 and 2, a
private limted conpany and its Managing Director for the
al l eged commission of an offence under s. 5 of the Inports
and Exports (Control) Act, 1947 was subsequently transferred
to another court and cognizance of the of fence al l'eged was
taken without exam ning the appellant as proviso (a) of s.
200 of the Code of Crimnal Procedure was applicable to this
conpl ai nt.

An application filed by the accused persons for recal
of summons and di smissal of conplaint was di sm ssed by the
trial Magistrate. An appeal against the aforesaid order was
di smssed by the Hgh Court. A special |eave application
filed against the High Court’s order was dism ssed by the
Suprenme Court.

An application nade at the trial stage for the
di scharge of respondent No. 2, the Managing Director on the
pl ea that there was no allegation of any crimnal m sconduct
agai nst himand the Conpany-respondent No. 1 was prepared to
admt its qguilt and may be appropriately penalised, was
di smssed by the trial court.

On appeal, the High Court quashed the process issued
agai nst respondent No. 2 on the ground that the order of
i ssuance of process
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was clearly as a result of non-application of mnd by the
trial Judge because when the process was issued agai nst the
petitioners, the Departnent and the State had nerely filed a
conplaint case along with Iist of wtnesses and docunents,
and none of the statements of w tnesses or copies of
docunents was produced before the trial Judge, and that
respondent No. 2 could not be prosecuted under s. 5 of the
Act, as the prosecution intended to charge himas principa
of fender alongwith respondent No. 1 the Conpany and there
were no allegations in the conplaint that respondent No. 2
either aided or abetted in the contravention of the licence
conditions by respondent No. 1 Conpany.

Al'l owi ng the Departnent’s appeal
N

HELD: 1.1 The High Court had not cared to |look into
procedural |law applicableto the factual situation before
it. If a reference had been made to section 200, Proviso (a)
of Code of Crimnal ~ Procedure, the proceedings against
respondent No.” 2 coul d not have been quashed. [299G H

1.2 Records ~of investigation are not evidence in the
i nstant case, —and a conplaint ~coulld not be quashed by
referring to the investigation records, particularly when
the petition of the complainant did allege facts which prima
faci e show conm ssi on of -an of fence. [300B]

The High Court = overlooked the fact that simlar
objections raised earlier were rejected by the same High
Court, and this decision was upheld by the Suprene Court,
and drew a distinction between the two situations, by saying
that records of investigation were not available on the
earlier occasion. [300A-B]

1.3 The |licensee was a conpany and a conpany by itself
could not act, and has to act through sonmeone. Since there
was cl ear all egation that the Managing Director had
conmitted the offence, acting on behalf of the Iicensee,
there was no justification for~ quashing the proceedings
agai nst respondent No. 2. [300(

Order of the High Court is vacated. However, since the
of fence was conmitted 20 years back, it would not ‘be in the
interest of justice to allow a prosecution to start and the
trial to be proceeded with at this belated stage even though
respondent No. 2 has no equity in his favour and the delay
has been nostly on account of his nmala fide nove. Hence the
case against respondent No. 2 is directed to be closed
forthwi th. [300E, G

JUDGVENT:

CRI'M NAL APPELLATE JURI SDI CTION: Crimnal  Appeal No.
175 of 1988.
298

Fromthe Judgnent and order dated 10.2.86 in the High
Court of Bombay in Crl. Wit Petition No. 295 of 1986.

Kul deep Singh, Solicitor General, M. A Subhashini
Ms. Sushma Suri and B. Parthasarthy for the Appellants.

C. L. Sareen, OK Khuller, RC Kohli and Ms. H Wh
for the Respondents.

The following order of the Court was delivered:

ORDER
Speci al | eave granted.
This appeal 1is by special |eave. The appellant who is

Deputy Chief Controller of Inmports and Exports filed a
conplaint in the Court of Chief Mtropolitan Magistrate,
Bonbay al | egi ng conmi ssion of offence under Section 5 of the
I mports and Exports (Control) Act, 1947 by the respondents 1
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and 2. The said case got transferred to the Court of the
Addi tional Chief Metropolitan Magi strate, 38th Court,
Bal | ard Estate, Bonbay and was nunbered as 82/S of 1983. The
respondent No. 1 is a private limted conpany wth its
regi stered office at Bombay and the respondent No. 2 is its
Managing Director. To this conplaint proviso (a) of Section
200 of the Code of Crimnal Procedure was applicable.
Therefore, cogni zance was taken of the offence alleged

wi t hout exanmi ni ng t he appel | ant . On 17.1.1983, an
application was filed on behalf of the two accused persons
for recall of the sunmmonses and di sm ssal of the conplaint.

On 12th of May 1983, the |earned Magistrate dismssed the
petition. The order of ‘the |earned magistrate was assail ed
before the Hi gh Court and on 2.9.1983, the H gh Court
dismissed it. Then the nmatter was brought to this Court by
filing an application for special |eave on 12.12.1983, this
Court dism ssed the | eave application. The case set down for
trial after charges were franed. An application was nmade to
the trial  court at~ this stage to discharge the WManaging
Director, Respondent No. 2 in exercise of inherent powers by
contendi ng that the conpany was prepared to admit its guilt
and nmay be appropriatel y penalised and the Managi ng Director
agai nst whomthere was no all egation of any crimnal conduct
shoul d be discharged. The |earned Magistrate by a reasoned
order dated 17th February, 1986, dism ssed the application
and directed that the trial should proceed against both.
That order was assail ed by the respondents before the Bonbay
H gh Court by filing.a crimnal wit
299
petition. The Hi gh Court by its order dated 10th July, 1986,
which is inmpugned in this appeal, held:
"On perusal of the avernents it is seen that at
the time the | earned Trial Judge issued/processed
against the petitioners accused, the Departnent
and the State had nerely filed a conplaint case
along with |list of ~wtnesses and documents. None
of the statements of (| witnesses or copies of
docunents were produced before the Trial Judge.
The conplainant’s verification statenent is also
not recorded. As such the order of issuance of
process is clearly a result of non-application of
mnd by the trial Judge. Such —order would rmean
that nerely on filing a conplaint the process
could be issued. It would be unjust to the accused
if process is issued against himby the Magistrate
wi thout first satisfying hinmself about the nature
of the case and whether there exists sufficient
grounds for proceeding with the case. Since this
is not done, then in the instant case the process
i ssued agai nst petitioner No. 2 (‘Managi ng
Director) is liable to be quashed on this ground
al one. Wthout short circuiting the other grounds
it must be pointed out that perusal of the
conpl aint and in particular page 23 of the
conpl aint shows that the prosecution intends to
charge petitioner No. 2 as the principal offender
along with the petitioner No. 1-conpany. That is
not possible for the sinmple reason that offence
under Section 5 of the Inmports and Exports
(Control) Act is done Principally by the licencee
(Conmpany in this case) and/or by the abetter to
the offence. There are no allegations in the
conplaint that the petitioner No. 2 either aided
or abetted in the contravention of [|icence
conditions by the petitioner No. 1-Conpany. As
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such on this ground also the process issued

agai nst petitioner No. 2 is liable to be and is

guashed and set aside."
The criticism advanced by the |learned Judge against the
trying Magistrate is wholly wuntenable and is perhaps
applicable to the |learned Judge. If reference had been made
to Section 200 Proviso (a) of the Code of Crimnal
Procedure, what has been advanced as the nobst inpressive
ground for quashing the proceedings against the respondent
No. 2 could not at all have been accepted. The | earned Judge
obviously has not cared to look into the procedural |I|aw
applicable to the factual situation before him The | earned
Judge also lost sight of the fact that simlar objections
had once been raised and his High
300
Court had refused to entertain the same and the order of the
Hi gh Court had been upheld here by dism ssing the specia
| eave petition. The portion we have extracted from the order
of the H gh Court suggested that the | earned Judge wanted to
draw a distinction between then and now by saying that the
records of _investigation had not.- then been available.
Records of investigation are not evidence in this case and a
conplaint could not" be guashed by referring to the
i nvestigation records particularly when the petition of the
conplainant did all ege facts which prima facie show
conmi ssion of an offence. The learned  Judge did note the
fact that the licencee was a conpany but |ost sight of the
fact that a conmpany' by itself could not act. Obviously the
Conpany has to act through sonme-one. In the petition of the
conpl ai nant there was clear allegation that the Managing
Director had committed the offence acting on behalf of the
licencee. If the conplainant’s petition had been properly
scrutini zed the second ground advanced in the inmpugned order
for quashing the proceedi ngs against the Managi ng Director
could not have been utilised in the inmpugned order. Both the
grounds are wholly untenable  and, therefore, the order of
the High Court has got to be reversed. W allow the appeal
and vacate the order of the Hi gh Court.

Once the order of the High Court is vacated the order
of the |earned Magistrate would revive and the prosecution
as directed by the |earned Magistrate has now to continue.
The petition of the conplainant at page 21 of the paper-book
shows that the offence was committed between 1967 and 1969
which is sone 20 years back. Wiile we have no synpathy for
the respondent No. 2 and we are clearly of-the opinion that
he has no equity in his favour and the delay after the
conplaint had been filed has been npbstly on account of his
mala fide mnove, we do not think it would be in the interest
of justice to allow a prosecution to start 20 years after
the of fence has been conmitted. If we could convict the
respondent No. 2 in accordance with | aw, we woul d have been
prepared to do so taking the facts of the case and conduct
of the respondent into consideration but that woul d not be
possible within the framework of the | aw of procedure. W,
therefore, do not propose to allow the | earned Magistrate to
proceed with the trial of the case at this bel ated stage.

We accordingly direct the case to be closed against
respondent No. 2 without further delay. Odinarily, in a
crimnal case of this type there would have been no order
for costs. But keeping in view the background of the case,
the manner in which the respondent No. 2 has behaved and the
fact that he is squarely responsible for delaying the
301
proceedings by reiterating the same contention tw ce over.
W are of A the definite opinion that the respondent No. 2
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should be nmade to suffer exenplary costs. W accordingly
direct that he shall be called upon to pay a sumof Rs.
10,000 by way of costs and the said amunt is to be
deposited in the trial court within one nonth hence failing
which the trial court shall have a direction to recover the
same as fine and pay the anpbunt to the conplainant.
Conpl i ance shall be reported to the Registry of this Court.
N. P. V.
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