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CASE NO. :
Appeal (crl.) 1218 of 2001

PETI TI ONER
SHAI LENDRA KUMAR

Vs.

RESPONDENT:
STATE OF Bl HAR AND OTHERS

DATE OF JUDGVENT: 28/11/ 2001

BENCH:
M B. Shah, B.N. Agrawal & Arijit Pasayat

JUDGVENT:

Shah, J.
Leave granted.

Thi s appeal has been filed against the judgnment and order dated
03.7.2000 passed by the H gh Court of Patna in Crl. Msc. No.16453
of 2000 confirm ng the order dated 2.6.2000 passed by the Additiona
Sessi ons Judge, Gaya.

It is the contention of the appellant that his nother was done to
death by the accused by formng unl awful assenbly who were armed
with | ethal weapons. FIR was | odged with Bodh Gaya police station
on 9.10. 1991 agai nst 15 named accused and 25 to 30 unknown

persons. On 27.8.1993 the case was taken up for trial by the 5th
Addi ti onal Sessions Judge, Gaya in Sessions Trial No.24 of 1993.
Charges were framed agai nst the accused persons on 27.8.1993 for the
of fence puni shabl e under Sections 148, 149, 323, 449 and 302 | PC

After examining two or three formal witnesses, the |earned

Sessi ons Judge cl osed the evidence of prosecution on the ground that
APP has not made any prayer either oral or witten foradjournnment or
for examining other witnesses. The prosecution evidence was

decl ared to have been closed and the matter was fixed for recording
the statement of accused.

Thereafter, the prosecution filed an application for transferring

the case fromthe Court of 5th Addl. Sessions Judge. However, the 5th
Addl . Sessions Judge was superannuated and the case was transferred

to 2nd Addl. Sessions Judge, Gaya, who by his order dated 20.9.1995
was pleased to recall order dated 3.9.1994 passed by the 5th-Addl.
Sessi ons Judge, Gaya by which the prosecution evidence was directed

to be closed. He also directed the APP to produce the wi tnesses on
the next date of hearing.

That order was chal |l enged by the accused by filing Crimnmna

Revi si on No. 530 of 1995 before the Hi gh Court of Patna. The High

Court vide its order dated 1.2.2000 allowed the revision application on
the ground that it is well settled that crimnal court can not recall his
earlier order.

Again on 12.5.2000 the State filed an application under Section
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311 of Code of Crimnal Procedure before the Addl. Sessions Judge,
Gaya for exami ning the witnesses. That application was rejected by
order 2.6.2000 on the ground that application by the State has no
nmeani ng in view of the order passed by the Hi gh Court in revision
application. At the tinme of hearing of that application, APP renmai ned
absent. Thereafter, the appellant-informant preferred Crimnal Msc.
No. 16453 of 2000 before the Hi gh Court. That application was al so

di smi ssed by i nmpugned judgnment on the ground that it was not proper
for the Hgh Court to interfere with the order passed by the Sessions
Judge. That order is challenged by filing this appeal, wherein it has
been contended that the previous order passed by the H gh Court on
dated 1.2.2000 is on the face of it illegal, erroneous and agai nst the
provisions of Cr.P.C.

In counter filed by officer-in-charge of Bodh Gaya Police

Station, District Gaya, it has been pointed out that the concerned

I nvestigating O ficers, at present, are not posted at Bodh Gaya Police
Station and even'in other police stations within the District of Gaya.
He specifically states, it is submtted that he was never served with
notice or _sumopn. or in no way conmmuni cated by the Court of |aw or

any other-agency including A P.P. tobring the witness up to the tria
court. He also stated that after perusing the entire relevant record
and registers at the office of Bodh Gaya police station, Gaya he has
not found any summon or any sort of notice concerning the case under
reference received by his office. |n paragraph no.9, he has clarified
that after investigation it was found that sunmons were i ssued agai nst
wi tnesses no.1 to 3 through Nazir of Civil Court, Gaya but
surprisingly enough the said sutmons were never noved to the police
station Bodh Gaya. It is his further say that if opportunity is given,
the witnesses naned in the charge-sheet could be brought before the
court either by issue of notices or summons and he will make his best
efforts to produce the w tnesses before the concerned court wthin
reasonabl e time.

In our view, in a rmurder trial it is sordid and repul sive natter

that without informng the police station officer-in-charge, the matters
are proceeded by the Court and by the APP and tried to be disposed of

as if the prosecution has not |ed any evidence. Fromthe facts stated
above, it appears that accused wants to frustrate the prosecution by
unjustified means and it appears that by one way or the other the

Addl . Sessions Judge as well as the APP have not taken any interest in
di scharge of their duties. 1t was the duty of the Sessions Judge to

i ssue summons to the investigating officer if he failed to remain
present at the tinme of trial of the case. The presence of investigating

officer at the tine of trial is must. It is his duty to keep the w tnesses
present. If there is failure on part of any witness to remain present, it
is the duty of the Court to take appropriate action including issuance

of bail abl e/ non-bail able warrants as the case may be. It should be

wel | understood that prosecution cannot be frustrated by such nethods
and victins of the crine cannot be left in lurch.

Learned counsel for the respondent-accused however submtted

that in this case there is no question of referring to Section 311
Cr.P.C., inview of earlier order dated 1.2.2000 passed by the Hi gh
Court setting aside the order dated 20.9. 1995 passed by the Additiona
Sessions Judge recalling the order dated 3.9.1994 by which the
prosecution evi dence was declared to have been closed. This

subm ssion is w thout any substance. Section 311 enmpowers the

Court to sumon material w tnesses though not summoned as witness

and to exam ne or recall and re-examine if their evidence appears to it
to be essential to the just decision of the case. It reads thus:-

311. Power to summon material w tness, or
exani ne person present Any Court may, at any stage
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of any inquiry, trial or other proceeding under this Code,
sunmon any person as a wWitness, or exam ne any person

i n attendance, though not sumopned as a w tness, or

recall and re-exam ne any person al ready exam ned; and
the Court shall summon and exami ne or recall and re-

exam ne any such person if his evidence appears to it to
be essential to the just decision of the case.

Bare readi ng of the aforesaid section reveals that it is of very

wi de anplitude and if there is any negligence, |atches or mnistakes by
not exam ning material w tnesses, the Courts function to render just
deci si on by exam ni ng such witnesses at any stage is not, in any way,
impaired. This Court in Rajendra Prasad vs. Narcotic Cell [(1999) 6
SCC 110] observed, After all, function of the crimnal court is
admi ni stration of crimnal justice and not to count errors comitted
by the parties or to find out and declare who anpong the parties
performed better.

In this view of the matter, appeal is allowed. Inmpugned order

passed by the H gh Court confirm ng the order dated 2.6.2000 of
Addi ti onal Sessions Judge, Gaya is set aside. Application filed by the
State under Section 311 Cr.P.C. is allowd. The Sessions Judge is
directed to proceed with the matter on day to day basis by strictly
adhering to Section 309 Cr.P.C. and directing the officer-in-charge of
police station Bodh Gaya to keep wi tnesses present in the court for
their exam nation.
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