http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 1 of 4

CASE NO. :
Arbitration Petition 8 of 2007

PETI TI ONER
Aurohill d obal Commodities Ltd.

RESPONDENT:
MS. T.C Ltd.

DATE OF JUDGVENT: 31/07/2007

BENCH
S.H Kapadia J

JUDGVENT:
JUDGVENT

KAPADI A, J.

1. Ms Aurohill dobal Commodities Ltd. has filed an arbitration
application herein under Section 11(9) read with Section 11(5) of the
Arbitration and Conciliation Act, 1996 (the "said Act") for the appointnent
of arbitrators to settle the dispute between the said conpany and Ms
MS.T.C. Ltd. (PSU). The facts giving riseto this petition briefly are as
fol |l ows.

2. Petitioner conpany is based in Cyprus having its offices in Russia and
India. Petitioner has been exporting steel products for nore than a decade.

3. Vide letter dated 2.3.2005, Ms Sunvijay Rolling and Engi neering Ltd.
Nagpur placed an order on the petitioner for supply of 5000 MI of Billets.
Accordi ngly, on 10.3.2005 petitioner forwarded proforma invoice to the said
Sunvijay Rolling and Engi neering Ltd. for the required quantity of Billets
for a total consideration of US $ 22,25,000. Payment was to be made through
irrevocable confirmed letter of credit ("LC') payable 100% at sight.
Petitioner’s banker was M's BNP. Subsequently, Ms Sunvijay Rolling and
Engi neering Ltd. informed the petitioner that they prefer to buy the
Billets through Ms MS. T.C. Ltd. (respondent herein).

4. On 24.3.2005 a Draft Purchase Order dated 24.3.2005 was i ssued by Ms
MS.T.C. Ltd. which was accepted by the petitioner. It is the case of the
petitioner that the said purchase order was issued asa result of
negoti ati ons between the petitioner and Ms MS. T.C. Ltd.. According to the
petitioner, this constituted a contract between the parties at Kol kata. The
dat e of shipnent was 15.5.2005 and paynent was to be made through
irrevocable LC to be opened by First Cass Indian Bank. The LC was to be
made operative only after receipt of credential report fromDan &
Bradstreet. C auses 19 and 20 of the Purchase Order read as under

"19. ARBI TRATI ON:

Any di sputes, controversies and/or clainms arising out of or relating to
this agreement or any nodification thereto, or any alleged breach or
cancel l ation thereof, which cannot be settled amicably between Seller and
buyer, shall be settled by arbitration in London, and in accordance wth
rules of arbitration of the Geat Britain arbitration and the award in
pur suance thereof shall be binding on the parties.

(enphasi s suppli ed)

20. JURI SDI CTI ON
The conpetent court under the laws applicable in Great Britain al one shal

have exclusive jurisdiction to decide all matters, disputes and
controversies relating to this contract, including arbitration proceedings
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instituted or to be instituted. The jurisdiction of court will be London."

5. On 29.3.2005 Ms MS.T.C. Ltd. requested Ms Indian Overseas Bank

Kol kata for opening of an irrevocable LC. Accordingly, Ms Indian Overseas
Bank inforned the petitioner’s bankers that LC has been opened on the
request of Ms MS. T.C. Ltd. and that the petitioner was the beneficiary
under the LC. The date of expiry of the LC was 5.6.2005. The | ast date of
shi pnent was 15.5.2005. The LC was to operate only after receiving
confirmation fromthe Opening Bank.

6. On 20.4.2005 the petitioner’s banker confirned the LC. The LC was
payabl e agai nst presentation of FCR (a receipt of confirmation) of goods at
the port of |oading.

7. On 10.5.2005 it is alleged that the petitioner received the requisite
confirmati on on which basis the petitioner prepared the goods for shipnent.
The goods arrived at the port in Ukraine and a FCR was issued to this
effect. The said receipt was presented to the bank along with the
docunents., However on 13.5.2005 M's Sunvijay Rolling and Engi neering Ltd.
addressed a letter to the petitioner to suspend all the dispatches on the
LC opened by M's MS. T.C. Ltd. On the sane day, the petitioner informed Ms
Sunvijay Rolling and Engineering Ltd. that it was not possible to suspend
the dispatches as the-goods were already placed at the port. Ms Sunvijay
Rol I ing and Engi neering Ltd. requested the petitioner vide letter dated
23.5.2005 to decrease the price by US $ 50 PMI. The petitioner was further

i nforned that the LC woul d remain suspended till the petitioner agrees to
decrease in the price. The petitioner refused to reduce the price. On
26.5.2005 the bankers of Ms MS.T.C Ltd. stated that the LC was

i noperative as certain conditions were not satisfied, nanmely, non execution
of the performance guarantee. According to the petitioner herein, there was
no such requirenent in the alleged contract dated 24.3.2005.

8. Utimately, on 31.5.2005 Ms MS. T.C. Ltd. inforned the petitioner that
the LC stood cancell ed.

9. On 23.8.2006 a legal Notice was given by the petitioner requesting Ms
MS. T.C. Ltd. to settle the dispute through arbitration before a sole
arbitrator. By the said Notice, the petitioner stated that it was aggreable
to be governed by Arbitration and Conciliation Act, 1996 for the purposes
of procedural |law as the substantive |aw applicable was the I'ndian Contract
Act. In response to the said Notice, Ms MS. T.C. stated vide reply dated
19.9.2006 that the alleged contract was non-est and that the above Purchase
Order did not constitute a valid and binding contract between parties. They
contended that the Purchase Order was a draft and that it never became a

bi ndi ng contract since the conditions preceding did not materialize. Ms
MS.T.C. Ltd. further contended that there was no concl uded contract, much
| ess an agreenent to arbitration. However, wi thout prejudice to the
aforestated contentions, Ms MS. T.C. Ltd., inits reply, stated that if
the petitioner insisted on arbitration then it had no option but to concur
in principle to be guided by the said Act for the purpose of procedural /| aw
as well as the substantive law, nanely, the Indian-Contract Act. One of the
contentions raised on behalf of the petitioner hereinis that vide letter
dated 19.9.2006 Ms MS. T.C. Ltd. had waived its option to be governed by
the Rules of Arbitration of Great Britain as nentioned in clause 19, quoted
above.

10. By way of counter, Ms MS T.C. Ltd. submtted that the arbitration
petition was not maintainable as it was based on an all eged contract,

which, in any event, was non est as it did not constitute and as it did not
acquire the character of a valid and binding contract between the parties.
According to Ms MS. T.C. Ltd. the Draft Purchase Order on which the
petitioner has nade its claimwas a provisional one and never matured in
terns of a binding or conclusive contract and since there was no contract
there was no arbitration agreement and, therefore, the present petition was
m sconcei ved and i nappropriate. According to Ms MS. T.C. Ltd. the Draft
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Purchase Order cannot be vested with the trapping of a binding or
concl usi ve contract and, therefore, the said Order did not constitute an
arbitration agreenent. It was further subnmitted by Ms MS. T.C. Ltd. that,
in any event, this Court cannot appoint an arbitrator of its own choice as
the arbitration clause itself states that all disputes and/or clains
arising out of the agreenment for alleged breach shall be settled by
arbitration in London and in accordance with the rules of arbitration of

G eat Britain.

11. Two questions arise for determination. Firstly, whether the question as
to whether the Draft Purchase Order constituted a concluded contract and/or
whet her such contract was non est could be decided by nme in this petition
in which the petitioner has sought the appointnment of an arbitrator.

12. In the case of Bhatia International v. Bulk Trading S.A and Anr.
reported in [2002] 4 SCC 105 this Court held that provisions of Part | of
the Arbitration and Conciliation Act, 1996 are equally applicable to
international comrercial arbitration ("ICC') held outside India, unless any
or all 'the provisions have been excluded by an agreenent between the
parties, ‘expressly or by inplication, therefore, where arbitration is to be
carried out as per rules of ICC  parties can deviate only to the extent

per m ssi bl e.

13. In the present case, Ms Aurohill dobal Commodities Ltd. has filed
this petition under Section 11(9) read with Section 11(5) of the said Act.
Section 11 falls in Part |I. The alleged contract is an internationa
transaction, therefore, this Court has the power to appoint an arbitrator
in accordance with the terns of the contract. Under the said Act, the
arbitral tribunal has very wi de powers. The powers of the courts have been
curtailed. The arbitral tribunal’s authority under Section 16 of the said
Act is not confined to the width of its jurisdiction but goes to the very
root of its jurisdiction [see: Secur Industries Ltd. v. Godrej & Boyce Mg.
Co. Ltd. and Anr., [2004] 3 SCC 447]. In the present case, therefore, the
guestion as to whether the Draft Purchase Order acquired the character of a
concl uded contract or not and the question as to whether the contract was
non est can only be decided by the arbitrator. Therefore, the aforestated
guesti on have got to be decided by arbitration proceedings. In ny view,
therefore, there is no nmerit in the contention advanced on behal f of Ms
MS.T.C. Ltd. that the arbitration petition was ni sconceived and not

mai ntai nable in | aw. Before concluding on this point, one of 'the objections
rai sed on behalf of Ms MS. T.C. Ltd. was that, in any event, the
arbitrati on proceedi ngs were not naintai nable on account  of non-joi nder of
M's Sunvijay Rolling and Engineering Ltd., who was the ultimate buyer. In
ny view, the objection was also required to be raised by Ms MS. T.C. Ltd.
before the arbitrator. Therefore, on the first issue, I amof the viewthat
the arbitration petition was nai ntai nable under the said Act.

14. The second question which arises for determ nation in the present case
is whether by virtue of reply dated 19.9.1996 to the legal notice given by
the petitioner, Ms MS. T.C. Ltd. could be said to have waived its right to
clai mhol ding of arbitration proceedings in accordance with the British

Rul es of Arbitration as nmentioned in clause 19, quoted above. To
recapitulate, on 23.8.2006 a | egal notice was given by the Advocate for the
petitioner to MS. T.C. Ltd.. After stating of the facts and submnission
petitioner requested Ms MS. T.C. Ltd. to give its consent for settlenent

of disputes through arbitration before a sole arbitrator. By the said | ega
notice, petitioner proposed the place of arbitration at New Del hi instead
of London. By the said Notice, the petitioner stated that it was agreeabl e
to be governed by the said Act so far as the procedural |aw is concerned.
According to the petitioner, vide letter dated 19.9. 2006 addressed by the
Advocate for Ms MS. T.C. Ltd., the respondent agreed in principle to be
gui ded by the said Act so far as the procedural |aw was governed and this
letter, therefore, constituted waiver on the part of Ms MS. T.C. Ltd. to
be governed by the British Rules of Arbitration as mentioned in clause 19,
guot ed above. There is no merit in the contention advanced on behal f of the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 4 of 4

petitioner. The letter dated 19.9.2006 addressed by the Advocate for Ms
MS.T.C. Ltd. concurred only in principle to the offer nmade by the
petitioner to be guided by the said 1996 Act so far as the procedural |aw
is concerned. Further, it cannot constitute a waiver because it is a

wi t hout prejudice concurrence. In the circunstances, the parties shal
abide by the ternms of the alleged contract. Mreover, it is well settled
that parties have to stand by the terns of the contract. W have before us
an international transaction. Petitioner is a conpany registered in Cyprus.
The parties entered into the alleged contract with open eyes. They agreed
to settle their disputes by arbitration in London and in accordance with
the rules of arbitration of Great Britain. (enphasis supplied by ne).

Mor eover, vide clause 20 of the alleged contract the parties argued that
the conpetent court in Great Britain al one shall have exclusive
jurisdiction to decide all matters including arbitration proceedings to be
instituted. Reading clauses 19 and 20 conjointly, it is clear that the
procedural |aw applicationto the arbitration proceedi ngs had to be the
British Rules of Arbitration. In the circunstances, it is not possible for
this Court to substitute the British Rules of Arbitration by the procedura
| aw under 't he said 1996 Act.

15. Accordingly, | hold that the question as to whether there existed a
concl uded contract, the question as to whether the alleged contract was non
est and the question as to whether Ms Sunvijay Rolling and Engi neering
Ltd. was necessary and proper party are all questions to be decided in the
arbitration proceedings and, to that extent, this petition is maintainable
under the Arbitration and Conciliation Act, 1996. However, as stated above,
there is no waiver of the British Rules of Arbitration and, therefore, the
parties are bound by the ternms of the arbitration clause no. 19 quoted

her ei nabove.

16. Accordingly, the arbitration petition stands disposed of with no order
as to costs.




