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Oissa Sales Tax ‘Act, 1947 (Orissa XIV O 1947), s.
4--Constitution of India, Art. 186.

HEADNOTE

This appeal by the Sales Tax authorities was directed
against the judgment and order of ‘the Orissa H gh Court,
passed under Art. 226 of the Constitution, quashing five
orders of assessnent covering five quarters nade agai nst the
respondents who carried on the business of collection and
sale of Kendu leaves in the erstwhile Feudatory State of
Pallaliara to which, onits merger into the province  of
Oissa on January 1, 1948, the provisions —of the Oissa
Sal es Tax Act, 1947, were extended on March 1, 1949. On the
sane date the Governnent of Orissa issued a notification
under S. 4(1) of the Act which was in the following terns:

" In exercise of the powers conferred by sub-section (1) of
Section 4 O the Oissa Sales Tax Act, 1947 (Oissa Act XV
of 1947), as applied to Oissa State, the Government of
Oissa are pleased to appoint the 31st March, 1949, as’ the
date with effect from which every dealer whose /gross
turnover during the vyear ending the 31lst March, @ 1949,
exceeded Rs. 5,000 shall be liable to pay
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under the said Act on sales effected after the said date
Section 4 O the Act, inter alia, provided : " (1) .... wth

effect fromsuch date as the Provincial Governnent nmay by
notification in the Gazette, appoint, being not earlier than
"thirty days after the date of the said notification, every
deal er whose gross turnover during the year imediately
preceding the comencenent of this Act exceeded Rs. 5,000
shall be liable to pay tax under the Act on sales effected
after the date so notified.... (2) Every deal er to whom sub-
section (1) does not apply shall be liable to pay under this
Act with effect fromthe comencenent of the vyear inmmedi-
ately followi ng that during which his gross turnover first
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exceeded Rs. 5,000 ".

The goods were admittedly delivered for consunption at
various places outside the State and the Sales Tax Oficer
as well as the Assistant Collector in appeal, proceeding on
the basis that the sales took place in the State, held that
the respondents were liable to Sales Tax for all the five
quarters, two of which fell before the commencenent of the
Constitution and three thereafter. The contention of the
respondents before the H gh Court was that the notification
under s. 4(1) O the Act was invalid as it ran counter to
the provisions of that sub-section and no part of that
chargi ng section could, therefore, conme into force. It was
further contended that the assessnent for the three quarters
following the commencenent of the Constitution was invalid
by reason or Art. 286 of the Constitution. The H gh Court
found entirely in favour of the assessee

Held (per Das C. J., Venkatarama Aiyar, S. K Das and Vivian
Bose, jj.), that the decision of the H gh Court in so far as
it related to the three post-Constitution quarters was
correct . ‘and must be uphel d. ~ The orders of assessnent for
those quarters contravened both Art. 286 of the Constitution
and s. 30(r)(a)(l) of the Orissa Sales Tax Act and were
wi thout jurisdictionand nust be set aside. So far as the
two pre-Constitution quarters were concerned, the assessees
were clearly liable under s. 4(2) of the Act.

Per Das C. J. and Venkatarama Aiyar J. The first part of the
i mpugned notification, appointing the date from which the
liability was to commence, was in consonance with s. 4(1) O
the Act and, therefore, clearly intra vires, whereas the
second part, indicating the class of dealers on. whom the
liability was to fall, went beyond that section and nust,
therefore, be held to be ultra vires and invalid. But since
the two parts were severable, the invalidity of the ' second
part could in no way affect the validity of the first, part
whi ch  brought the charging section into operation and the
assessees were liable for the two pre-Constitution quarters
under s. 4(1) as well.

Per S. K Das and Vivian Bose JJ.-It would not be correct to
say that the second part of the notification was a nere
surplusage severable fromthe rest. of the notification

Liability to pay the
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tax under s. 4(1) of the Act could arise only on the  issue
of a valid notification in confornmity with the provisions of
that sub-section and as there was no such notification the
assessees were not liable under s. 4(1) O the Act which did
not conme into operation. Subsections (1) and (2) O s. 4
are mutually exclusive, and their periods of [ application
being different both could not apply at the sane tinme and no
notification was necessary to bring into operation sub-s.
(2) O the Act.

The goods having been admittedly sold and delivered for
consunption outside the State of Orissa, wunder Art. 286
(1) (a) read with the Explanation as also under S.
30(1)(a)(1) of the Act, the sales were outside the State  of
Orissa and, consequently, the assessnment for the three post-
Constitution quarters were wi thout jurisdiction.

The State of Bonbay v. The United Mdtors (India) Ltd.,
[1953] S.C R 1069 and The Bengal Inmmunity Conpany Linited
v. The State of Bihar, [1955] 2 S.C.R 603, relied on

Per Sarkar J.-There could be no liability under s. 4(1) O
the Act till a date was appointed thereunder, and where the
notification, as in the instant case, fixing such a date,
was not in terms of that sub-clause, there was no fixing of
a date at all and the sub-clause could not cone into play
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and no liability could arise under it. It was inmpossible to
i gnore the second part of the notification in question as a
nere surplusage since the notification read as a whole had
one neaning and another without it. The Governnment could
not be heard to say that what it had said in t he
notification was not what it actually meant.

Both the sub-clauses O S. 4 having been brought into force
at the sanme tine by the sanme notification, they applied to

all dealers together and contenplated a situation in which
the liability of a deal er under sub-cl. (1) might arise. It
was apparent fromthe scheme of the Act that sub-cl. (2) was
not intended to have any operation till a date was appointed
under sub-cl. (1) anda liability wunder it mght have
ari sen.

JUDGVENT:

ClVIL APPELLATE JURI'SDI CTI ON: CGivil Appeal No. 230 of 1956.
Appeal by special |eave fromthe judgnent and order dated
April 12,1955, of the Orissa High Court in 0. J. C No. 60
of 1952.

C. K. Daphtary, Solicitor-General of India, R Ganapath
lyer and R H. Dhebar, for the appellants.

S. N. Andl ey, J. B. Dadachanji and Raneshuar Nath, for the
respondent.

1958. April 15. The Judgnment of Das C.J. and
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Venkat arama Ai yar J.. was delivered by Das C. J. The Judgnent
of S. K Das and Vivian Bose JJ. was delivered by S. K Das
J. Sarkar J. delivered a separate judgnment.

DAS C. J.-W agree that this appeal nust be allowed in part
but we prefer to rest our judgnent on one of the 'nateria
points on a ground which is different fromthat adopted by
our learned Brother S. K. Das J: in the judgment which has
just been delivered by himand which we have had the
advant age of perusing.

The Olissa Sales Tax Act, 1947 (Orissa XV of 1947),
hereinafter referred to as the said Act received the ‘assent
of the Governor-General on April 26, 1947, when s. | of ’'the
Act cane into force. On August 1, 1947, a Notification was
i ssued by the Governnent of Orissa bringing the rest of ~the
said Act into force in the Province of Orissa, as it was
then constituted. Section 4, as it stood at all tines
material to this appeal, ran as follows:

" 4(1) Subject to the provisions of sections 5, 6, 7 and 8
and with effect fromsuch date as the Provincial ~CGovernnent
may, by notification in the Gazette, appoint,  being not
earlier than thirty days after the date of the 'said
notification, every deal er whose gross turnover during the
year imediately preceding the comrencenent of “this Act
exceeded Rs. 5,000 shall be liable to pay tax under the Act
on sales effected after the date so notified:

Provided that the tax shall not be payable on sale involved
in the execution of a contract which is shown to the
satisfaction of the Collector to have been entered into by
the deal er concerned on or before the date so notified.
(2)Every deal er to whom subsection (1) does not apply shal
be liable to pay tax under this Act with effect from the
commencenment of the year immediately followi ng that during
which his gross turnover first exceeded Rs. 5, 000.

(3)Every deal er who has becone liable to pay tax under this
Act shall continue to be so liable until the expiry of three
consecutive years, during each of
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which his gross turnover has failed to exceed Rs. 5,000 and
such further period after the date of such expiry as may be
prescribed and on the expiry of this latter period his
liability to pay tax shall cease

(4) Every deal er whose liability to pay tax has ceased under
the provisions of sub-section (3) shall again be liable to
pay tax under this Act with effect fromthe comencenent of
the vyear inmediately follow ng that during Wiich his gross
turnover again exceeds Rs. 5,000."

On  August 14, 1947, a notification was issued by the
CGovernment of Orissa appointing Septenber 30, 1947, as the
date with effect fromwhich that sub-section was to come
into force in the then province of Oissa.

On January 1, 1948, by a covenant of nerger executed by its
ruler, the feudatory State of Pallahara nmerged into the
province of Orissa. In exercise of the powers delegated to
it by the Governnment of |India under what was then known as
the Extra Provincial Jurisdiction Act, 1947, the Governnent
of Orissa on Decenber 14, 1948, issued a notification under
s. 4 of that Extra Provincial Jurisdiction Act, extending
the Orissa Sales Tax Act to the territories of the erstwhile
feudatory States, including Pallahara which had nmerged into
the province of Orissa. On March 1, 1949, a notification
under s. 1(3) was issued by the Governnent of Oissa
bringing ss. 2 to 29 of the said Act into force in the added
territories. On the sanme day another notification was
i ssued under s. 4(1) of the Act, which was in the follow ng
terms:

In exercise of the powers conferred by Sub-section (1) of
Section 4 of the Orissa Sales Tax Act, 1947 (Orissa Act XV
of 1947) as applied to Oissa State, the Governnent of
Oissa are pleased to appoint the 31lst ‘March, 1949, as the
date with effect from which every dealer whose gross
turnover during the vyear ending  the 31st March, ' 1949,
exceeded Rs. 5,000 shall be liable to pay tax under the said
Act on sales effected after the said date.”

It was after this notification had been. issued that the
respondents were sought to be nmade liable to tax.

The respondents were assessed under the said Act
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for five quarters ending respectively on Septenber 30, 1949,
December 31, 1949, June 30, 1950, Septenber 30, 1950,  and
Decenber 31, 1950. It will be noticed that the first two
quarters related to a period prior to the conmencenent ~ of
the Constitution and the remaining three quarters fell after
the Constitution came into force. The Sales Tax O ficer
Cuttack having assessed the respondents to Sal es Tax under
the said Act for each and all of the said five quarters. and
the respondent’s several appeals against the said severa
assessment orders under the said Act having been disn ssed
on April 12, 1952, the respondents filed a petition under
Art. 226 of the Constitutionin the Oissa Hi gh Court
praying, inter alia, for a wit in the nature of a wit of
certiorari for quashing the said assessnment orders and for
prohibiting the appellants from realising the tax SO
assessed or from naking assessnents on themin future. The
contention of the respondents before the Hi gh Court was that
the notification issued by the Governnent of Oissa on March
1, 1949, under s. 4(1) being invalid in that it ran counter
to the provisions of that sub-section, no part of the
chargi ng section canme into -force and consequently they were
not liable to tax at all for any of the five quarters. As
regards the three quarters follow ng the commencenent of the
Constitution, they urged an additional plea, nanely, that
the assessment orders for those three quarters were invalid
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by reason of the provisions of Art. 286 of the Constitution

The High Court accepted both these contentions and by its
j udgrment and order pronounced on April 12, 1955, cancelled
the assessnments. The Sales Tax Oficer, Cuttack, and the
Coll ector of Commercial Taxes. Cuttack, have appealed
agai nst the judgnment and order of the H gh Court.

As regards the assessnent orders for the three post’
Constitution quarters, the decision of the H gh Court
purports to have proceeded on the decision of this Court in
the State of Bonbay v. United Mdtors (India) Ltd. (1). We
find ourselves in conplete agreenent with

(1) [21953] S.C. R 1069.

67
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our learned Brother S. K Das J. for reasons stated by him
that the assessnent orders for the three post Constitution
quarters were hit by cl. (1) of - Art. 286 and also s. 30 (1)
(a) (1) of the Act and were rightly held by the H gh Court
to be w'thout jurisdiction. "It is wth regard to the
assessnment orders for the two pre-Constitution quarters that
we have cone - to a conclusion different fromthat to which
our |earned Brother has arrived. W proceed to state our
reasons.

The inpugned notification, as hereinbefore stated, was
issued on WMarch 1, 1949, under s. 4 (1) of the said Act.
Under that sub-section every deal er whose  gross turnover
during the year inmmediately preceding the conmencenent of
the Act exceeded Rs. 5,000 would be liable to pay the tax
under the Act on sales effected after the date " so notified
", that is to say, the date which the provincial ' Government
m ght by notification in the Gazette appoint. It is clear,
therefore, that s. 4 (1) by its owmn ternms deternmined the
persons on whomthe tax liability woul'd fall but left it to
the provincial Government only to appoint the date wth
effect from which the tax liability ~would comence. It
follows, therefore, that the only “power conferred by s. 4
(1) on the Governnent was to appoint, by a notification in
the Oficial Gazette, a date with effect fromwhich the tax
l[iability would attach to the 'dealers desecribed and
specified in the sub-section itself as the persons on whom
that liability would fall. The CGovernnment of Oissa issued
the notification, hereinbefore quoted, " in exercise of ~the
powers conferred by sub-section (1) of section 4 " and
appoi nted March 31, 1949, as the date with effect from which

the tax liability would conmence. It was none of the
busi ness of the Government of Orissa to say on what class of
dealers the tax liability would fall, for that  had been

already determ ned by the sub-section itself Therefore, by
the notification the Governnent of Oissa properly exercised
its powers under sub-s. (1) in so far as it appointed /March
31, 1949, as the date, but it exceeded its powers by
proceeding to say that all dealers whose gross turnover
during the year ending
527

March 31, 1949, exceeded Rs. 5,000 should be liable to pay
tax under the Act. This part of the notification clearly
ran counter to the sub-section itself, for under that sub-
section it is only those dealers whose gross turnover
exceeded Rs. 5,000 " during the year imediately preceding
the commencenent of this Act " that becane liable to pay the
tax. For the purposes of the five assessnment orders it nmde
no difference whether the Act is taken to have comrenced on
Decenmber 14, 1948, when it was extended to the feudatory
States by notification under s. 4 of the Extra Provincia
Jurisdiction Act, 1947, or on March 1, 1949, when the
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notification wunder s. 1 (3) was issued, for in either case
the year i mediately preceding the comencenent of this Act
was April 1, 1947, to March 31, 1948. The position

therefore, is that by the earlier part of the inpugned
notification the Government of Orissa properly and rightly
exercised its power in appointing March 31, 1949, as the
date with effect fromwhich the liability to pay tax under
the Act would commence, but by its latter part did sonething
nore which it had no business to do, i. e., to indicate,
contrary to the sub-section itself, that those deal ers whose
gross turnover during the year ending on March 31, 1949,
woul d be liable to pay tax under the Act. The notification
in so far as it purports to deternmine the class of dealers
on whomthe tax liability would fall, was certainly invalid.
The question that imrediately arises is as to whether the
whol e notification should be adjudged invalid as has been
done by the Hi gh Court and as is proposed to be done by ny
| earned” Brother~ S. K Das J. or the two portions of the
notification shoul d be severed and effect should be given to
the earlier part whichis inconformty with s. 4(1) and the
latter part which goes beyond the powers conferred by the
subsection to the Governnent of Oissa should be rejected.
I mredi ately the question of severability arises. Are the
two portions severable ? W find no difficulty in holding
that the portion of the notification which went beyond the
powers conferred on the Governnent of Orissa is quite
clearly and easily severable fromthat
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which was wthin its powers. It cannot possibly be said
that had the Governnment of Oissa known that it had no power
to determne the persons onwhomthe tax liability would
fall it would not have appointed a date-at all. In our view

there is no question of the two parts being inextricably
wound up. We, therefore, hold that the notification, in so
far as it appointed March 31, 1949, as the date with effect
fromwhich liability to pay tax would conmence was valid and
the rest of the notification was invalid and nust be treated
as surplus wthout any I|egal efficacy. The result,
therefore, is that the charging section was -effectively
brought into force and the entire charging section becane
operative and dealers could be properly brought to charge
under the appropriate part of the charging section

It is true that the notification having also stated that the
deal ers, whose gross turnover exceeded 5,000 (luring the
year ending March 31, 1949, would be liable to pay the tax,
the sales tax authorities naturally applied their mnd to
the question whether during the year ending March-31, 1949,
the gross turnover of the respondents exceeded the requisite
amount, but did not inquire into the question whether the
respondent’s gross turnover exceeded Rs. 5,000 during the
year inmedi ately preceding the commencenent of thetAct which
in this case was the financial year fromApril 1, 1947 to
March 31, 1948. |If the matter stood there, it would have
been necessary to send the case back to the Sales Tax
Oficer to enquire into and ascertai n whet her the quantum of
the gross turnover of the respondents during the |ast
mentioned financial year ending on March 31, 1948, exceeded
Rs. 5,000 or it did not. But aremand is not called for
because it appears fromthe judgment under appeal that it
was conceded that for the period April 1, 1949, till the
commencenent of the Constitution on January 26, 1950, the
respondents woul d have been liable to pay sal es tax provided
a valid notification had been issued, under sub-s. (1) of s.
4. This concession clearly amunts to an admission that the
gross turnover of the respondents during the financia
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year ending on March 31, 1948, which was the year
i medi ately preceding March 31, 1949, exceeded Rs. 5,000.
We have already held that the notification' issued under s.
4(1) in so far as it appointed March 31, 1949, as the date
with effect fromwhich the liability to pay sales tax would
commence was good and valid in law. That finding coupled
with the concession mentioned above relieves us from the
necessity of remanding the case to the sal es t ax
aut horities. Even if we assune, contrary to the aforesaid
concession, that the gross turnover of the respondents
during the financial year ending on March 31, 1948, did not
exceed Rs. 5,000 and, therefore, s. 4 (1) did not apply to
them the respondents will still be liable to pay the sales
tax for the two pre-Constitution quarters under s. 4 (2).

For reasons stated above we hold that the assessnent orders
for the three post-Constitution quarters were invalid and we
accordingly agree that this appeal, in so far as it 1is
agai nst that ~part-of the order of the -H gh Court which
cancelled the assessnent orders for those three post-
Constitution quarters, should be dismssed. W further hold
that the assessnents for the two pre-Constitution quarters
were valid for reasons stated above and accordingly we agree
in allowing this appeal in so far as it is against that part
of the order of the Hgh Court which cancelled the
assessment orders for the two pre-Constitution quarters QO
the ground that the notification issued under s. 4 (1) of
the Act was wholly invalid. Under the circunmstances of this
case we also agree that the parties should bear. their own
costs in the Hi gh Court as well as in this Court.

S. K. DAS J.-This appeal on behalf of the ‘assessing
authorities, Cuttack, has been brought pursuant to.an order
made on January 17, 1956, granting them special leave to
appeal to this Court fromthe judgnment and order of the Hi gh
Court of Orissa dated April 12,1955, by which the Hi gh Court
guashed certain orders of assessment of sales tax nmade
agai nst the respondent.

The short facts are these. The respondent, Messrs.B. /' C

Patel and Co., is a partnership firmcarrying on
530
the business of collection and sal e of Kendu | eaves. The

firm has its headquarters at Pallahara, which was fornerly
one of the Feudatory States of Orissa and nerged in the:
then province of Orissa by a nerger agreenent dated January
1, 1948. The Sales Tax authorities, Cuttack, in the “State
of Orissa, assessed the respondent to sales tax in - respect
of sal es of Kendu | eaves which took place for five quarters
ending on Septenber 30, 1949, Decenber 31, 1949, June. 30,
1950, Septenber 30, 1950 and Decenber 31, 1950. It ~should
be noted that two of the aforesaid quarters related 'to a
period prior to the comencenent of the Constitution, and
the remaining three quarters were post-Constitution. The
facts which the Sales Tax authorities found were (1.)  that
the respondent collected Kendu |leaves in Orissa and  sold
them to various merchants of Calcutta, Madras and other
pl aces on receipt of orders fromthem (2) that the goods
were sent either f. o. r. Talcher or f. o. r. Calcutta, and
(3) the sale price was realised by sending the bills to the
purchasers for paynent. The adnmitted position was that the
goods were delivered for consunption at various places out-
side the State of Oissa. The Sales Tax authorities
proceeded on the footing that all the sales took place in
Oissa even though the goods were delivered for con sunption
at places outside Oissa. By five separate assessnent
orders dated May 31, 1951, the Sales Tax Oficer, Cuttack
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held that the sales having taken place in Oissa, the
respondent was clearly liable to sales tax for the pre-
Constitution period and, for the post-Constitution period,
though the sales cane within cl. (2) of Art. 286 of the
Constitution, the respondent was liable to sales tax under
the Sales Tax Continuance Order, 1950, made by the
Pr esi dent . These findings were affirmed by the Assistant
Coll ector of Sales Tax, Orissa, on appeal, by his order
dated April 12, 1952. The respondent assessee then filed a
petition under Art. 226 of the Constitution in the Hi gh
Court of Orissa and prayed for the issue of a wit of
certiorari or other appropriate wit quashing the aforesaid
orders of assessnent. The case of the respondent before the
Hi gh Court was that the assessment orders., both with
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regard to the pre-Constitution and post - Constitution
periods, were invalid and wi thout jurisdiction. The High
Court accepted the case of the respondent and held that the
assessment orders for the entire period were invalid and
wi thout ‘jurisdiction. The present appeal has been brought
from the aforesaid judgnent and order of the Hi gh Court of
Orissa dated April 12, 1955.

Though before the Sales Tax authorities and in the Hi gh
Court, an attenpt was nade on behalf " of the respondent
assessee to show that there were no conpleted sales in
Oissa and what took place in Orissa was a nere agreenent to
sell, that question is no |onger at large before us. The
Sal es Tax authorities found agai nst the respondent on that
guestion and the Hi gh Court did not consider it necessary to
decide it on the petition filed by the respondent. The Hi gh
Court proceeded on certain other grounds pressed before it
by the respondent, and we proceed now to  consider the

validity of those grounds. The grounds are different , in
respect of the two periods, pre-Constitution, and  post-
Constitution, and it will be convenient to take these two

peri ods separately.

But before we do so, it is necessary to state some facts
with regard to the enactnent and enforcenment of the Oissa
Sales Tax Act, 1947 (Oissa XV of 1947), hereinafter
referred to as the Act, in the old province of Olissa and
the ex-Feudatory State of Pallahara. The Act received the
assent of the Governor CGeneral on April 26, 1947, and  was
first published in the Orissa Gazette on My 14, 1947.

Section | cane into force at once in the old province  of
Orissa and sub-s. (3) of that section said that " the rest
of the Act shall cone into force on such date as the

Provincial Governnent nmay, by notification in the Gazette,
appoint " The Provincial Governnent of Oissa notified
August 1, 1947, as the date on which the rest of the Act was
to cone into force in the province of Orissa. It is neces-
sary at this stage to refer to the charging section, nanely
s. 4 of the Act, which is set out below as it stood at the
rel evant time:

" 4. (1) Subject to the provisions of sections 5, 6, 7
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and 8 and wth effect fromsuch date as the Provincia
Government may, by notification in the Gazette, appoint,
being not wearlier than thirty days after the date of the
said notification, every deal er whose gross turnover during
the year immediately preceding the conmencenment of this Act
exceeded Rs. 5,000 shall be liable to pay tax under the Act
on sales effected after the date so notified.

(2) Every deal er to whom subsection (1) does not apply shal
be liable to pay tax under this Act with effect from the
commencement of the year immediately followi ng that during
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which his gross turnover first exceeded Rs. 5, 000.

(3)Every deal er who has becone liable to pay tax under this
Act shall continue to be so liable until the expire of three
consecutive years, during each of which his gross turnover
has failed to exceed Rs. 5,000 and such further period after
the date of such expiry as may be prescribed and on the
expiry of this latter period his liability to pay tax shal
cease.

(4) Every deal er whose liability to pay tax has ceased under
the provision of sub-section (3) shall again be liable to
pay tax under this Act with effect fromthe comencenent of
the year inmediately follow ng that during which his gross
turnover again exceeds Rs. 5,000."

It is to be noticed that for a liability to arise under sub-
s. (1) of s. 4, a notification by the Provincial Government
is necessary, and the notification nust fix the date from
which every dealer whose gross turnover during the vyear
i medi ately preceding the commencenent of the Act exceeded
Rs. 5,000 shall be liable to pay tax under the Act on sales
effected " after the date so notified. Such a notification
was issued for the old province of Orissa on August 30,
1947, and Septenmber 30,1947, was fixed as the date wth
effect fromwhich every deal er whose gross turnover during
the year ending March 31, 1947, exceeded Rs. 5,000 was nade
liable to pay tax under the Act on sales effected after the

said date. This was the position in the old province of
Oissa. W have already stated that the
533

ex- Feudatory State of Pallahara was nerged into the old
province of Oissa by a nmerger agreement dated January 1

1948. After the merger of Pallahara in the ol d province of
Oissa, the Governnent of Olissa under _the del egat ed
authority of the Central Governnent and exercising the
powers under s. 4 of the Extra Provincial Jurisdiction Act,
1947 (XLVII1 of 1947) (as it was then called) applied the Act
to the former Oissa States including Pallahara by a
notification dated Decenber 14, 1948. The only nodification
nmade in applying the Act to the Oissa States was to

substitute the words " Oissa States "for the words "
Province of Orissa ", wherever they occurred in the Act., By
nerely applying the Act to the Orissa States on Decenber 14,
1948, all sections of the Act did not come into force in

that area at once, since a notification under sub-s. (3) of
s. 1 was necessary to bring into force ss. 2 to 29.- Such a
notification was issued on March 1, 1949. The notification
was in these terns:

" In exercise of the powers conferred by sub-section (3) of
section 1 of the Oissa Sales Tax Act, 1947 (Orissa Act. XIV
of 1947), as applied to Orissa States, the Governnent of
Oissa are pleased to appoint the 1st day of March, 1949, as
the date on which sections 2 to 29 of the said Act @ shal
cone into force The position therefore was this. Section 1
of the Act cane into force in Pallahara on Decenber 14,
1948, and the remining sections canme into force on March 1,
1949, nanely, those sections which dealt with the liability
of a dealer to pay sales tax, set tip a nachinery for
collection of the tax and dealt wth other ancillary
matters. A notification under sub-s. (1) of s. 4 was also
necessary for a liability to arise under that sub-section in
the said area, and such a notification was issued on March
1, 1949. That notification nmust be quoted in full, as one
of the points for our decisionis the wvalidity of the
notification. The notification read:

" In exercise of the powers conferred by sub-section (1) of
section 4 of the Orissa Sales Tax. Act, 1947 (Orissa Act
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XIV of 1947), as applied to Oissa States, the Governnent of
Orissa are pleased to

68
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appoint the 31st March, 1949, as the date with effect from
which every deal er whose gross turnover during the year
ending the 31st March, 1949, exceeded Rs. 5,000 shall be
liable to pay tax under the said Act on sales effected after
the said date "

Two other provisions of the Act nust be referred to here.
The word "dealer” is defined in s. 2(c) in these terns :

" ’dealer’ neans any person who carries on the business of
sel ling or supplying .'goods in Oissa, whet her for
conmi ssion, renuneration or otherw se and includes any firm
or a Hndu joint famly, and any society, club or
associ ati on which sells or supplies goods to its nenbers; "
The word " year " is'defined ins. 2(j) and neans the
financial year.

Now, wth regard to the pre-Constitution period the High
Court has found that the notification under subs. (1) of s.
4 dated March 1, 1949, was an invalid notification and
therefore the respondent was not liable to tax under that
subsection in respect of the transactions which took place
in the pre-Constitution period. The reason why the High
Court has held that the notification in question was invalid
nmust now be stated. / The schenme of sub-s. (1) of s. 4 s,
firstly, to fix a date, not earlier than thirty days after
the date of the notification, fromwhich the liability is to
commence; and, secondly, to inmpose a liability on, every
deal er whose gross turnover during the year imediately
preceding the comencenent of the Act exceeded Rs. 5, 000.
The tax liability is on transactions of sale which take
place after the notified date (which nust™ necessarily be
after the commencenent of the Act); but-in determining on
whi ch class of dealers, the incidence of taxation will fall,
the crucial period as nmentioned in the sub-section itself is
the year i mediately preceding the conmencenent of the Act.
Therefore, the subsection contenplates two. nmatters, one of
which may be called the 'relevant date’, and - the other
"relevant period’. So far as the old province of Oissa was
concerned, there was no difficulty. The notification fixed
Septenmber 30, 1947, as the relevant date, —and the ~year
i medi ately preceding
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the comencenent of the Act in the old province of Oissa
was the relevant period, viz., the financial year 1946-47,
i. e., April 1, 1946 to March 31, 1947. Therefore dealers
whose gross turnover exceeded Rs. 5,000 in 1946-47, becane
liable wunder sub-s. (1) of S. 4 to tax on transactions of
sale after Septenber 30, 1947, in the old province of
Oissa. The notification for the Orissa States, — however,
fixed March 31, 1949, as the relevant date ; ‘but in
determ ning the class of deal ers who would be subject to the
liability, it took the year ending March 31, 1949, as the
rel evant period. This was clearly a m stake, because under
sub-s. (1) of S. 4 the crucial year is the year imediately
precedi ng the comrencenent of the Act. The Act commrenced in
the Oissa States either on Decenber 14, 1948, or on March
1, 1949, and the financial year inmediately preceding was

the year 1947-48, i. e., April 1, 1947 to March 31, 1948.
The notification would have been in consonance wth the
subsection, if it had nentioned the year ending Mrch 31

1948, (instead of March 31, 1949) as the crucial vyear for
determ ning the class of dealers who would be subject to the
liability wunder sub-s. (1) of S. 4. This nistake in the
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notification is the ground on which the H gh Court held that
the assessnments for the two quarters of the pre-Constitution
period were invalid and wi thout jurisdiction

The Jlearned Solicitor-CGeneral who has appeared for the
appel l ants has conceded that a mstake was made in the
notification. However, |ie has argued-firstly, that the
mstake was immaterial and secondly, that the assessnent
orders for the pre-Constitution period were justified under
sub-s. (2) of s: 4. As tothe first argunent that the
nm stake was inmaterial, he has subnitted that the liability
to tax arose tinder the sub-section and not under the
notification, and any mstake in the notification did not
affect such liability; lie has also submtted that the words
and figures which gave rise to the mstake were nere
surplusage and could “be severed from the rest of the
notification. W are unable to accept this argunment. For a
liability to arise under sub-S.- (1) of S. 47 the issue of a;
536

notification is anessential prerequisite, and unless the
notification conplies with the requirenents of t he
subsection, no liability to tax can arise under it. The
notification not only fixed the relevant date, but fixed the
rel evant period for determining the class of dealers who
woul d be subject to the liability. 1In doing so, it made a
m stake, the result of which was that the notification was
not in confornmty with the law. W do not think that it can
be severed in the way suggested by the |earned Solicitor
General .

Now, we <come to the second argunent whether the pre-
Constitution assessnent orders are justified under sub-s.
(2) of s. 4. The High Court held that they were 'not, and
gave two reasons for its view one was that, subsections (1)
and (2) were nutually exclusive and the other was based on
the opening words of sub-s. (2), which'says that ' ' every
deal er to whom sub-section (1) does not apply etc." The Hi gh
Court expressed the viewthat if the notification under sub-
s. (1) were correctly drawn up, the subsection would have
applied to the respondent ; therefore, the opening words of
sub-s. (2) barred the application of the sub-section to the
respondent. At first sight, there appears to be some force
in this view But on a closer examination we do-not think
that the view expressed by the Hi gh Court is correct. Sub-
sections (1) and (2) are nutually, exclusive only in the
sense that they do not operate in the sane field ; that s,
the relevant periods for their application are different.
The relevant period for the application of sub-s. (1) is "
the year i mmedi ately preceding the conmencenment of the Act."
Sub-section (2) however does not require any notification

and under it every dealer is liable to pay tax under the Act
with effect fromthe commencenent of the year inmediately
following that during which his gross turnover first
exceeded Rs. 5,000. Qbviously, the relevant period for the
application of sub-s. (2) is the year imediately follow ng
that during which the gross turnover of a dealer first
exceeded Rs. 5, 000. The contrast between the two
subsections is this: for sub-s. (1) the crucial year is the
year inmedi ately precedi ng the commencenent of
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the, Act; but for sub-s. (2) the crucial, year is the year
in which the dealer’s gross turnover first exceeded Rs.
5, 000. We agree that for the sane rel evant year both sub-
sections (1) and (2) cannot apply, because sub-s. (2) says-"
Every deal er to whom subs. (1) does not apply etc." Let us,
for exanple, take the year 1946-47 in the old province of
Ori ssa. That was the year immediately preceding t he
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commencenent of the Act in that area, and sub-s. (1) applied
to all dealers whose gross turnover exceeded Rs. 5,000,

first or otherwise, in that year; sub-s. (2) did not apply
to such dealers even if their gross turnover exceeded Rs.
5,000 for the first tine, in that year; because where sub-s.
(1) applies, sub-s. (2) does not apply. But what is the
case before us? The vyear imrediately preceding the
comencenment of the Act in the Pallahara area was 1947-48,
and sub-s. (1) would have applied to the respondent if the
notification had nentioned that year. But it did not, and
the result was that it was not necessary to find if the
respondent’s gross turnover exceeded Rs. 5,000 in 1947-48.
What was found was that the respondent’s gross turnover
exceeded Rs. 5,000 in 1948-49, that is, the year ending
March 31,, 1949, which was not the vyear i mredi ately
precedi ng the comrencenent of the Act in the Pallahara area.
Qoviously, therefore, sub-s. ~(1) did not apply to the
respondent; but - he clearly canme under sub-s. (2). The Act
cane into force inthe Orissa States on March 1, 1949. By
March 31, 1949, the respondent’s - gross turnover exceeded
Rs. 5,000. He was, therefore, liable to pay tax under sub-
s. (2 ) with effect fromthe comencenrent of the vyear
i medi ately follow ng-March 31, 1949, that is, fromApril 1,
1949. It has been argued for the respondent that the word
‘first’ in sub-s. (2) neans ‘ first’ after the comencenent
of the Act. Assuming this to be correct,  the respondent
still cones under sub-s. (2) because even if the Act cane
into force on March 1, 1949, the respondent’s gross turnover
first exceeded Rs. 5,000 in the-year ending March 31, 1949
whi ch was after the comencenent of the Act.
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We are, therefore, of the viewthat all the requirenments of
sub-s. (2) are fulfilled in this case, and the t wo
assessment orders made agai nst the respondent for the pre-
Constitution period were validly nmade under sub-s. (2) of s.
4 of the Act. The effect of the invalid notification under
sub-s. (1) was that there was noliability thereunder, and
no dealers were liable to pay tax under that sub-section
But that did not nmean that any dealer who properly cane
under sub-s. (2) was free to escape his liability "to pay
t ax. Surely, the position cannot be worse than what it
woul d have been if the Provincial Government had failed to
i ssue a, notification under sub-s. (1).

W now turn to the post-Constitution period. The short
ground on which the H gh Court held the assessnent _orders
for this period to be invalid was based on the decision of
this Court in The State of Bonbay v. The United Mdtors
(I'ndia) Ltd. (1) Said the Hi gh Court:

" Clause (1) of Article 286 prohibited a State fromtaxing a
sale unless such sale took place within the State as
explained in the Explanation to the clause of the -Article.
Simlarly, «clause (2) of that Article restricted the | power
of a State to tax a sale which took place in the course of

inter-State trade or conmerce’. Doubtless, by virtue of the
proviso to that clause an Order by the President may save
taxation on such inter-State sales till the 31st March

1951. The recent S.C. p. 252 hap, settled the |aw regarding
the true scope of these two clauses of the Article. Were a
transaction of sale involves inter-State elements if the
goods are delivered for consunption in a particular State
that State alone can tax the sale by virtue of clause (1) of
that Article and by a legal fiction that sale becones
‘intra-State sale’'. Cause (2) of Article 286 applies to
those transactions of sale involving inter-State elenents
which do not come within the scope of clause (1) of that
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Article. On the admtted facts of the present case, clause
(1) of Article 286 would apply. The sales involve inter-
State elenments inasnuch as the buyers are outside Oissa

price is paid outside Oissa and

(1) [21953] S.C.R 1069.
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goods are delivered for consunption outside Oissa. Hence,
by virtue of clause (1) of Article 286 as explained by their
Lordships of the Supreme Court, the State of Orissa is not
conpetent to tax such transactions of sale.”

The Ilearned Solicitor General has rightly pointed out that
in a later decision of this Court in The Bengal Imunity
Conpany Limted v. The State of Bihar and Ohers (1), which
was, not available to the High Court when it delivered its
judgrment, the view expressed.in the United Mtors, case (2)
was departed fromin so far as the earlier decision held
that cl. (2) of Art. 286 of the Constitution did not affect
the power of the State in which delivery of goods was nmade
to tax inter-State sales or purchases of the kind nentioned
in the Explanation to cl. (1) and the effect of the Expla-
nation was that such transacti ons were saved from the ban
i mposed by Art. 286 (2). The learned Solicitor GCeneral,
therefore, contends that onthe basis of the later decision

the assessnments nade should be held to be valid wunder the
Sales Tax Continuance Order 1950, made by the President,
even though the sales took place in course of inter-State
trade or commerce.

It is necessary to state here that by the Adaptation of Laws
(Third Anendment) Order, 1951, nade by the 'President in
exercise of the power given by cl. (2) of Art. 372 of the
Constitution, s. 30 was inserted in the Act to bring it into
accord with the Constitution, from January 26, 1950.
Section 30 which in substance reproduced Art. 286 of the
Constitution, as it then stood, was in these termns-

" 30. (1) Notwithstanding anything contained in this Act--
(a) a tax on sale or purchase of goods shall not be inposed
under this Act,

(i) where such sale or purchase takes place outside the
State of Orissa; or

(ii) where such sale or purchase takes place, in the course
of import of the goods into, or export of the goods out of,
the territory of India;

(b) a tax on the sale or purchase of any goods

(1) [1955] 2 S.C R 603. (2) [1953] S.C.R 1069.
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shall not, after the 31st day of March, 1951, be inposed
where such sale or purchase takes place in the course of
inter-State trade or conmerce except in so far as Parlianment
may by | aw ot herw se provide.

(2) The explanation to clause (1) of Article 286  of the
Constitution shall apply for the interpretation. of sub-
clause (i) of clause (a) of sub-section (1). W are of the
view that the Bengal Imunity decision (1) does not 'really
hel p the learned Solicitor-General to establ i sh hi s
contention that the assessnents for the post-Constitution
period were valid. The adnitted position was that the goods
sold were delivered for consunption at various places
outside the State of Orissa. Therefore, under cl. (1) (a)
of Art. 286 read with the Explanation as al so under s. 30 of
the Act, the sales were outside Oissa. It is true that the
Bengal Inmunity decision (1) took a view different fromthat
of the wearlier decisionin so far as it held that inter-
State sales were converted into intra-State sales by the Ex-
pl anation; but it -was pointed out that the States’ power
with respect to a sale or purchase mght be hit by one or
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nore of the bans inposed by Art. 286. Wth reference to the
different clauses of Art. 286, it was observed in the
majority judgnent of the Bengal |mrunity decision(l):

" These several bans may overlap in sone cases but in their
respective scope and operation they are separate and
i ndependent . They deal with different phases of a sale or
purchase but, nevertheless, they are distinct and one has
nothing to do with and is not dependent on the other or
ot hers. The States’ legislative power with respect to a
sale or purchase may be, hit by one or nore of these bans.
Thus, take the case of a sale of goods declared by
Parliament as essential by a smaller in Wst Bengal to a
purchaser in Bihar in which goods are actually delivered as
a direct result of such sale for consunption in the State-of
Bi har. A law nade by West Bengal without the assent of the
President taxing this sale wll be unconstitutional because
(1) it will offend Article 286 (1) (a) as the gale has taken
pl ace outside the territory by virtue of the

(1) [1935] 2S.C.R 603.
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Expl anation to clause (1) (a), (2) it wll also offend
Article 286 (2) as the sale has taken place in the course of
inter-State trade or comrerce and (3)such law will also be

contrary to Article 286 (3) as the goods are essentia
comodities and the President’s assent tothe law was not
obtained as required by clause (3) of Article 286. Thi s
appears to wus to be the general schene of that article."
(see pp. 638-639 of the report).

At p. 647 of the- report, it was further observed--

" The operative provisions of the several parts of Article
286, nanely, clause (1) (a), clause (1) (b), clause (2) and
clause (3) are manifestly intended to deal wth different
topics and, therefore, one cannot be projected or read into
anot her. On a careful and anxious consideration of the
matter in the light of the fresh arguments advanced and
di scussions held oil the present occasion we are definitely
of the opinion that the Explanation in clause (1) (a) cannot
be legitimtely extended to clause (2) either as an
exception or as a proviso thereto or read as curtailing or
[imting the anbit of clause (2)."

As to the President’s order, it was stated at p. 656:

"1t will be noticed that under that proviso the President’s
order was to take effect " notwthstanding that t he
i mposition of such tax is contrary to the provisions of this
clause ". This non obstante clause does ~not, in _ternms,
supersede clause (1) at all and, therefore, prima facie, the
President’s order was subject to the prohibitionof clause
(1) (a) read with the Explanation. "

Qovi ously, therefore, even on the Bengal |Immunity decision
(1) the assessnents for the post-Constitution periodin this
case were hit by cl. (1) (a) of Art. 286 as also s. 30 (1)
(a) (i) of the Act and were rightly held to be 'without
jurisdiction.

The result, therefore, is that in our view this appeal
shoul d succeed in part, as we hold that the assessnents for
the -two quarters of the pre-Constitution period were valid
under sub-s. (2) of s. 4 of the Act and the

(1) [1955] 2 S.C. R 603.
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assessnments for the post-Constitution period were invalid.
In view of the divided success of the parties we further
think that they should bear their own costs in the High
Court and in this Court.

SARKAR J.-The respondents are a firmof nerchants carrying
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on business in a part of the State of Oissa which was
fornerly the feudatory State of Pallahara. This State of
Pal | ahara had nerged in the Province of Oissa under an
agreement with the Governnent of India, dated January 1

1948. On Decenber 14, 1948, the Governnent of Oissa under
the powers conferred by s. 4 of the Extra Provincia

Jurisdiction Act, 1947, and with the permission of the
CGovernment of India, issued a Notification applying the
Oissa Sales Tax Act, 1947 (Orissa XIV of 1947), passed by
the Legislature of Oissa, to the areas which previously
constituted the feudatory States including Pallahara, then
merged in Orissa. The respondents were assessed to sales
tax under this Act in respect of their sales which took
pl ace during five quarters between July 1, 1949 and Decenber
31, 1950. They had appeal ed under the provisions of the Act
to hi gher authorities from the original orders of
assessnment, but were unsuccessful. They then applied to the
H gh Court of Oissa on Novenber 11. 1952, for an appro-
priate. wit directing the Sales Tax Oficer the assessing
aut hority and one of the appellants herein, to refrain from
realizing thetax or fromgiving effect to the assessnent
orders in any manner whatsoever and quashi ng such orders and

al so prohibiting future “assessnent. By its j udgment
delivered on April 12, 1955, the High Court allowed the
petition and cancelled the assessment orders. From that

j udgrment the present ;appeal has cone to-this Court.

The question that | propose to discuss-in this judgnment is
whet her the respondents are liable to pay tax under the
provi sions of the Act \in the circunstances which existed in
this case and to which, | shall refer alittle later. The
sections of the Act under which the tax is sought to be
| evied are set out bel ow

S.1. (1) This Act nmay be called the Oissa Sal es Tax Act,
1947.
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(2) It extends to the whole of the Province of Oissa.
(3)This section shall cone into force at once and the rest
of this Act shall cone into force on such date as the
Provincial Governnent nmay, by notification in the Gazette

appoi nt .

S.2. In this Act, unless there is anything repugnant in
the subject or context, -

(j) " year " nmeans the financial year

S. 4. (1) Subject to the provisions of sections 5,

6, 7 and 8 and with effect fromsuch date as the Provincia
Government may, by notification in the Gazette, -appoint,
being not wearlier than thirty days after the date of the
said notification, every deal er whose gross turnover during
the year i mediately preceding the commencenent of this Act
exceeded Rs. 5,000 shall be liable to pay tax under the Act
on sales effected after the date so notified:

Provided that the tax shall not be payable on sale involved
in the execution of a contract which is shown to the
satisfaction of the Collector to have been entered into by
the deal er concerned on or before the date so notified.
(2)Every deal er to whom sub-section (1) does not apply shal
be liable to pay tax under this Act with effect from the
comencemnment of the year inmediately follow ng that during
whi ch his gross turnover first exceeded Rs. 5, 000.

(3)Every deal er who has becone liable to pay tax under this
Act shall continue to be so liable until the expiry of three
consecutive years, during each of which his gross turnover
has failed to exceed Rs. 5,000 and such further period after
the date of such expiry as nay be prescribed and on the
expiry of this latter period his liability to pay tax shal
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cease.
(4)Every deal er whose liability to pay tax has ceased under
the provisions of sub-section (3) shall again be liable to
pay tax under this Act with effect fromthe comencenent of
the year inmediately follow ng that during which his gross
turnover again exceeds Rs. 5, 000.
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It is conceded that the respondents are dealers within the
neani ng of the Act. The term" turnover " is defined in the
Act but for the purpose of this judgment it can be taken in

its popular sense. It is also unnecessary to consider ss.
5, 6, 7 and 8 of the Act, for nothing turns on themin this
appeal

Section | of the Act cane into force in the Pallahara area

on Decenber 14, 1948, by virtue of the notification of that
date nentioned earlier. GO Mirch 1, 1949, the Covernment
of Orissa issued under s. 1 (3) of the Act a notification,
being Notification No. 2267/F appointing that date as the
date on which the, rest of the Act would cone into force in
the Pallahara area. It isnot indispute that March 1

1949, has to be considered as the date of the comrencenent
of the Act in the Pallahara area. That is the result of the
definition of the commencenment of an Act given ins. 2 (8)
of the Orissa CGeneral O auses Act, 1937. As will have been
noticed s. 4 (1) of the Act required a date to be appointed
before liability under it could arise. Such a date had been
appointed by the CGovernnent of Oissa before the Act was
applied to the areas previously belonging to the feudatory
States and the CGovernnent felt that this appointnent of a
date woul d not be an appoi ntnent for these areas. The case
before wus has proceeded oil the basis that appointrment was
not a proper appoi ntnent under this section for these areas.
In fact, the Governnent of Orissa had oil- March 1, 1949,
issued a Notification No. 2269/ F, purporting to appoint a
date under s. 4 (1) for the areas previously covered by the
feudatory States including the Pallahara State, then merged
in Orissa. That Notification is in these termns:

In exercise of the powers conferred by sub-section (1) of
Section 4 of the Orissa , Sales Tax Act, 1947 (Orissa Act XIV
of 1947), as applied to Oissa States, the Governnment of
Oissa are pleased to appoint the. 31st March, 1949, as the
date with effect from which every dealer whose gross
turnover during the vyear ending the 31lst March, 1949,
exceeded Rs. 5,000 shall be liable to pay tax under the said
Act on sales effected after the said date.
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m ght have retired fromthe contest on a re-appraisenent of
his prospects at the election as conpared with those of  the
deceased contesting candidate. Wen death renoved  that
contesting candidate fromthe field, a person who had /given
notice of retirement fromthe contest as aforesaid may as
wel |l re-consider his position and feel that as conpared wth
the ot her surviving candi dates he -woul d have fair prospects
of success at the election and if an election is held after
the counternanding of the poll by the returning officer, he
mght just as well put forward his candidature and it is
provided that in that event he shall not be ineligible for
being nominated as a candidate for election after such
countermanding ; and there is perfectly good reason for the
same, because otherwi se, withdrawal or retirement m ght
possi bly be considered a disqualification or refusal to seek
el ection.

This brings us to the provisions as to retirenent front
contest under s. 55A. A candidate might not have wi thdrawn
his candidature within the period prescribed and his name
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m ght have been included in the |list of contesting
candi dates published by the returning officer under s. 38.
Being thus a contesting candidate duly declared as such he
woul d be entitled to go to the poll. He may, however, as a
result of the election canmpaign find hinmself in t he
predi canent that his prospects at the election are neagre
and he might even have to face the situation of having to

forfeit his security deposit if he went to the poll. There
may be a nunber of notives operating in his mnd which it is
not necessary to discuss and be may just as well withdraw
his candidature and retire from the field. A | ocus

poenitentiae is therefore given to himunder s. 55A to
retire fromthe contest by giving notice in the prescribed
form which has to be delivered to the returning officer on
any day not later than 10 days prior to the date fixed for

the poll. |If a candidate thus retires fromthe contest, he
decides not to goto the poll .and the provision is made in
the rules for ~the correction of the Ilist of contesting
candi dates so that no elector shall in the absence of

necessary information waste his vote upon him A
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copy of such notice is to be affixed by the returning
officer to his notice board and in -the polling station
"and each of the remaining, contesting candidates or his
agent is to be supplied with such copy and the notice has
al so got to be published in the official gazette.

Such retirenent fromcontest mght result in the nunber of
remai ni ng contesting candi dates beconming equal ‘to the number
of seats to be filled and s. 55A(6) and (7) work out t he
situation as it would then obtain with reference to ss. 53
and 54 and provide that in that event the returning officer
is to forth with declare such candidates to be duly " el ected
to fill those seats and countermand the poll ‘a fresh
el ection being necessary only in the event of filling the
remai ni ng seat or seats, if’ any:

[f, however, a poll has to be taken-under s. 53(1) in spite
of the retirenment of a contesting candidate or candidates
fromcontest is aforesaid the process of election ‘continues
in spite of such retirenent and the question any arise as to
what woul d happen if any of the contesting candidates who
has thus retired dies before the comencenent of the poll.
If there was nothing nore, s. 52 would apply and  the
returning officer upon being satisfied of the fact of the
death of the candi date Wuld have to countermand the pol
and report the fact to the Election. Commissionand al'so to
the appropriate authority. Provision is therefore made in
s. 55A (5) that any person who has given a notice of
retirement under s. 55A (2) is deened not to be a contesting
candidate for the purposes of s. 52. This is . a deemng
provision and creates a legal fiction. The effect of such a
legal fiction however is that a position which “otherw se
woul d not obtain is deened to obtain under t hose
ci rcunmstances. Unless a contesting, candidate who had ' thus
retired from the contest continued to be a contesting
candi date for the purposes of election and the effect of the
death of such contesting (Candidate was " contenplated in s.

52, it would not have been found necessary to enact s. 55A
(5). It is because such a contesting, candidate who retires
fromthe
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contest under s. b55A (2) continues to be a. contesting
candidate for the purposes of election that it has been
consi dered necessary to provide for the consequence of his
death and to exclude such a candidate fromthe category of
contesting candidates within the neaning of the termas used
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in s. 38 of’ the Act, that is to say, candidates who were
included in the list of validly nom nated candi dates and who
had not wth drawn their candidature within the period

prescribed and who had been included in the list of’
candi dat es prepared and published by the returning, officer
in the manner prescribed. This provision, therefore

warrants the conclusion that a contesting candidate whose
name was included in the list under s. 38 but who retires
from the contest wunder s. 55A (2) «continues to be a
contesting candidate for the purpose of the Act though by
reason of such retirement it would be unnecessary for the
constituency to cast its votes in his favour at the poll
Such candi date continues to be contesting candidate for the
purposes of the Act, notwithstanding his retirement fromthe
contest under s. 55A (2).

Wen we come to the provisions of Part VI of the Act
relating to disputes regarding election, we find that there
is no definition given ins. 79 of the expression "
contesting candidate ", though there are definitions of
candi date " and returned candidate " to be found therein
An el ection petition calling in question any el ection can be
presented by any candi date at such el ection or any elector
on one, or nore of the grounds specified in ss. 100 (1) and
101 to the Election Commission and a petitioner in addition
to calling in question the election of the ret ur ned
candidate, or candidates may further claim a declaration
that he hinself | or any other candidate -has been duly
el ect ed. VWher e the petitioner  clains such further
decl aration, he rnust join as respondents to his petition al
the contesting candi dates other than the petitioner and al so
any other candi date against whom al | egati ons of -any corrupt
practices are nmade in the petition. The words " other than
the petitioner " are neant to exclude the petitioner when he
happens to be one of
604
the contesting candi dates who has been defeated at the polls
and woul d not apply where the petition is filed for i nstance
by an elector. An elector filing such a petition would have
to join all the contesting candidates whose nanmes were
included in the list of contesting candi dates prepared and
publ i shed by the returning officer in the manner prescribed
under s. 38, that is to say, candi dates who were included in

the list of validly nom nated candi dates and who had not
withdrawn their candidature within the period prescribed.
Such contesting candidates wll have to be  joined as

respondents to such petition irrespective of the fact that
one or nore of themhad retired fromthe contest tinder s.
55A (2). If the provisions of s. 82 which prescribes who
shall be joined as respondents to the petition are not
conplied with, the Election Conm ssion is enjoined under s.
85 of the Act to dismiss the petition and sinmilar - -are the
consequences of noncompliance with the provisions of 's. 117
relating to deposit of security of costs. |If the Election
Conmi ssi on however does not do so and accepts the petition

it has to cause a copy of the petition to be published in
the official gazette and a copy thereof to be served by post
on each of the respondents and then refer the petition to an
election tribunal for trial. Section 90 (3) sinmilarly
enjoins the Election Tribunal to disnmss an el ection
petition which does not conply with the provisions of s. 82
or s. 117 notwithstanding that it has not been dism ssed by
the Election Conmission under s. 85. Section 90 (3) is
mandatory and the El ection Tribunal is bound to dismss such
a petition if an application is made before it for the
pur pose.
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Turning now to s. 117, we find that it is a provision
relating to the deposit of security for the costs of the
petition. When a petitioner presents an election petition
to the El ection Commission under s. 81 he is to enclose with
the petition a Government Treasury receipt showing that a
deposit of one thousand rupees has been nade by him either
in a Governnment Treasury or in the Reserve Bank of India in
favour of the Secretary to the Election Conmission as

security
605
for the costs of the petition. The CGovernnment Treasury

recei pt rnust show that such deposit has been actually made
by him either in a Governnent Treasury or in the Reserve
Bank of India; it nust also show that it has been so made in
favour of the Secretary to the Election Commission and it
must further show that it has been nade as security for the
costs of the petition. These are the three requirenents of
the section which have to be fulfilled. The question
however, ~‘arises whether the "words " in favour of the
Secretary to the Election Com ssion are mandatory in
character -so that if the deposit has not been nade in favour
of the Secretary to the Election Commission as therein
specified the deposit even though nade in a Governnent
Treasury or in the Reserve Bank of India and as security for
the costs of the petition would be invalid and of no avail
If, for instance, the petitioner nade the deposit either in
a CGovernnent Treasury or in the Reserve Bank of India in
favour of the Election Commissionitself and obtained a
Government Treasury receipt in regard to the sane, could it
be contended that in spite of such a deposit having been
made, the said Government Treasury receipt was not in
conformty with the requirenments of s. 117 and t he
petitioner could be said not to have conplied with the
requirenments of that section so as -to involve a dismssa
of his petition under s. 85 or s: 90 (3) ?

The extrene case illustrated above has been taken by us only
in order to denonstrate to what lengths a literal conpliance
with the provisions of s. 117 can be pushed. The petition
is to be presented to the El ection Commi ssion, the security
for the costs of the petition has to be given to the
El ection Commission and s. 121 provides for an application
to be made in witing to the El ection Conmi ssion for paynent
of costs by the person in whose favour the costs have been
awar ded and yet, even though the deposit nay have been nmade
by a petitioner in favour of the El ection Commission and a
CGovernment Treasury receipt evidencing the same be enclosed
along with his

77
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petition the provisions of s. 117 of the Act can be said not
to have been conplied with nerely because the deposit was
made in favour of the El ection Commission and not in ' favour
of t he Secretary to the Election Conmi ssi on. The
rel ati onshi p between the El ection Conm ssion on the one hand
and the Secretary to the Election Conm ssion on the other
need not be scrutinized for the purposes of negativing this
contention. It is enough to say that such a contention has
only got to be stated in order to be negatived. It would be
absurd to imagi ne that a deposit nade either in a Governnent
Treasury or in the Reserve Bank of India in favour of the

El ecti on Comm ssi on itself would not be suf ficient
conpliance with the provisions of s. 117 and would involve a
dism ssal of the petition under s. 85 or s. 90 (3). The
above illustration is sufficient to denonstrate that the
words " in favour of the Secretary to the El ecti on
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Conmi ssi on used in s. 117 are directory and not nmandatory
in their character. Wat is of the essence of the provision
contained in s. 11.7 is that the petitioner should furnish
security for the costs of the petition, and should enclose
along with the petition a (CGovernment Treasury receipt
showi ng that a deposit of one thousand rupees has been nade
by him either in a Governnent Treasury or in the Reserve
Bank of India, is at the disposal of the Election Conmi ssion
to be utilised by it in the nanner authorised by law and is
under its control and payable on a proper application being
made in that behalf to the Election Commission or to any
person duly authorised by it to receive the sane, be he the
Secretary to the El ection conm ssion or any one el se.

If, therefore it can be shown by evidence led before the
El ection Tribunal that the governnment Treasury receipt or
the chal an whi ch was obtai ned by the petitioner and encl osed
by him along with his petition presented to the Election
Conmi ssion was such that the El ection Commi ssion could on a
necessary application in that behalf be in a position to
realise 'the said sumof rupees one thousand for paynent of
the costs to the successful party it would be sufficient
conpl i ance

607
with the requirements of -s. 117. No such literal conpliance
with the terns of s. 117 is at, all necessary as is

contended for on behal f of the appellant before us.
As regards the anmendnent of a petition by deleting the
avernents and the prayer regarding the declaration that
either the petitioner or an other candi date has been. duly
elected, so as to cure lie defect of nonjoinder of the
necessary parties as respondents, we may only refer to our
judgrment * about 1o be delivered in Cvil Appeal No. 76 of
1958, where the question is discussed at considerable
[ engt h. Suffice it to say here that the Election Tribuna
has no power to grant such an anmendment, be it by way of
withdrawal or abandonment of a part of the claim or
ot herwi se, once, an El ection Petition has been presented to
the El ection (conmi ssion claimng such further declaration
Consi dering Civil Appeal No. 763 of 1957 in the light of the
observati ons made above, we find that sundararaja Pilla
whose nane was included in the list of contesting candi dates
prepared and published by the returning officer under s.” 38
but who retired fromthe contest under s. 55A (2) before the
conmmencenent of the poll was included in the expression "
contesting candidate " used in s. 82 and was by reason of
the first respondent claimng a further declaration that the
second respondent had been duly el ected, a necessary party
to the petition. I nasmuch as he was not ‘joined as a
respondent, the petition was liable to be dism ssed under s.
90(3) of the Act.

This defect could not be cured by any anendnent- of the
petition seeking to delete the claim for such further
declaration and the Election Tribunal was clearly in ‘error
in allow ng such anendnment on the grounds disclosed in 1. A
No. 3 of 1957 or otherw se.

In regard to the deposit of security, however, the position
was quite different. According to the evidence given by K
Nat araj a Mudal i ar, head accountant in. charge of the Madura
Tal uk sub-Treasury, the anobunt was kept in the El ection
Revenue deposit and the nonies were at the disposal of the
El ection Conm ssion ; also that the Election Conm ssion or
anyone

* Basappa Vv. Ayyappa, see p. 6ii, post.
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aut horised by the Election Conmission in that behalf could
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draw t he said noni es and no one el se could w thdraw t he sane
wi t hout such authority. If that was so, there was

sufficient conpliance with the requirements of s. 117 and
there could be no question of dismissing the petition for
nonconpl i ance with the provisions of that section.

Having regard therefore to the conclusion reached above in
regard to the non-conpliance with the provisions of s. 82,
Cvil Appeal No. 763 of 1957 will be allowed, the orders of
di smi ssal made by the High Court on the wit petitions Nos.
531 of 1957 and 532 of 1957 will be set aside, the orders
passed by the Election Tribunal dated July 5, 1957, will be
vacated and the Election Petition No. 147 of 1957 wll be
dismssed wth costs. As the appellant has failed in his
contention in regard to the provisions of s. 117, we fee
that the proper order for costs should be that each party do
bear and pay his own costs here as well as in the High
Court.

Cvil Appeal No. 764 of 1957 also shares a simlar fate.
The first respondent therein did not join as party
respondents to his petition the two candi dates whose nanes

had been-included by the returning officer in the |list of
contesting candi dates but who had subsequently retired from
the contest before the commencenent of the poll. They were

necessary parties ‘to the petition in so far as the first
respondent had clainmed a further declaration that he hinself
be declared duly elected under s. 101. The Election
Petition No. 74 of 1957 filed by him was thus liable to be
di smissed for non-joinder of necessary parties under s.
90(3) of the Act.

This appeal wll also be accordingly allowed, the

orders passed by the High Court in Wit Petitions Nos. 573
and 574 of 1957 will be set aside, the orders passed by the

El ection Tribunal on July 13,1957, will ~be vacated and
El ection Petition No. 74 of 1957 will be, dism ssed. The
first respondent will pay the appellants costs throughout.

So far as Cvil Appeal No. 48 of 1958 is concerned, the
difficulty which faces the appellant is that we
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have nothing on the record of the appeal to show what were
the exact terns of the deposit made by the second respondent
under s. If 7. The copy of the chalan which is cyclostyled
at p. 45 of the record is deficient in material particulars
and does not throw any light on the question. The appell ant
no doubt nade an application to the Election. Tribunal to
try his objection as regards the non-conpliance wth the
provision,-, of that section as a prelimnary objection and
determ ne whether the second respondent had conplied wth
the provisions of s. 117 and if not to dism ss his petition
The El ection Tribunal, however, did not decide /this
prelimnary objection but ordered that the trial ~of the
petition (lo proceed. The H gh Court before whomthe Wit
Petition M J. No. 480 of 1957 was filed also came 'to the
same conclusion as it thought that the nmatter could be
decided at the time of hearing itself and dism ssed the
appl i cation.
We are of opinion that both the Election Tribunal and the
H gh Court were wong in the view they took. If the
prelimnary objection was not entertained and a decision
reached thereupon, further proceedings taken in the El ection
Petition would nmean a full fledged trial i nvol vi ng
exam nati on of a |arge nunber of wi tnesses on behalf of the
and respondent in support of the nunmerous allegations of
corrupt practices attributed by himto the appellant. his
agents or others working on his behalf; examnation of a
| arge nenber of witnesses by or on behalf of the appellant
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controverting the allegations nmade against him exam nation
of witnesses in support of’ the recrimnation submtted by
the appel | ant against the 2nd respondent; and a | arge nunber
of wvisits by the appellant fromdistant places I|ike Delh
and Bonbay to Ranchi resulting in not only heavy expenses
and loss of time and diversion of the appellant from his
public duty in the various fields of’ activity including
those in the House of the People. It would nmean unnecessary
harassment and expenses for the appellant which could
certainly be avoided if the prelimnary objection urged by
him was decided at the initial stage by the Election
Tri bunal
610
W are therefore of the opinion that the orders passed by
the Hgh Court in M-J. C. No. 480 of 1957 and by the
El ection Tribunal in Election Petition No. 341 of 1957 were
wong and ought to-be set aside. The Election Tribunal wll
decide ~the prelimnary objection inregard to the non-
conpliance with the provisions of s. 117 by the 2nd
respondent ~in the |light of the observati ons nade above and
deal with the sanme according to law. - The parties will be at
liberty to |ead such further evidence before the Election
Tribunal as they may be advised. The costs of both the
parties, here, as well as in the courts beloww Il be costs
in the Election Petition to be dealt with by the Election
Tri bunal hereafter and will abide the result of its decision
on the prelimnary objection
Appeal , s al | owed:

Appeal. No. 48 of 1958 renmanded.
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