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ACT:

%

West Bengal Estate Acquisition Act, 1953:

Sections 4(1). (3). 5 (1). 6. 10. 44--Vesting of lands
including fisheries' of internediary- Effect- Exenption-
Accept ance of |ands of internediary by authorities pursuant
to Form ’'B declaration-Retention of possessi on by
i nt ernedi ary- Di spossessi-on when- Suprene Court’s direction
West Bengal Estate Acquisition Act, 1953-Section 44-Record
of Ri ghts-Revision in appeal -Legality of.

West Bengal Acquisition Act, 1953-Sections 2(h), ' 6,44-
"I ncunbrance "Revi sed", "Tank fisheries"-Construction

HEADNOTE

Respondent Conpany filed a wit application—in the H gh
Court to refrain the appellants fromgiving effect to the
vesting of the lands in question and to take possession of
tank fisheries lying therein.

The Single Judge directed an action under section 10(2)  of
the West Bengal Estate Acquisition Act, 1953 and to  take
possessi on of the lands pursuant thereto gi ving an
opportunity to the respondents.

The Division Bench on appeal held that appellants should
take action wunder the West Bengal Land Reforns . Act, /1955
within a period of two nmonths of its judgnent, failing which
the respondents would he at liberty to deal with and di spose
of the lands and until then the appellants were restrained
to take possession of the | ands.

The Single Judge and the Division Bench found that the
Revenue O ficer initiated proceedings to revise the old Jama
of lands as he found fromrecord of rights that |ands were
classified as 'Beel’ (marshy land) and the appeal of the
respondent under Section 44(3) of the Act was allowed
holding that the |ands being 'tank fisheries’ old Jama was
to be maintai ned.

481

482 ‘

The present appeal by special |eave was filed against the
judgnent of the Division Bench of the Hi gh Court contending
that by operation of sections 4 and 5 of the Wst Benga
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Estate Acquisition Act, fisheries being one of the interests
that stood extinguished and vested in the State Govt. free
of all incunbrances with effect from 1.6.1956, t he
respondents lost right, title and interest therein; that
since the respondent failed to make an application in form
"B within the specified tine expressing his intention to
retain the lands, the entire lands including tank fisheries
stood vested in the State; that as per the entries in the
record of rights the |lands were only Beel (Marshy |ands)and
not tank fisheries and, therefore, even the exercise of the
option to retain possession was not available; that since
the respondent raised a dispute, the Single Judge rightly
directed an enquiry under section 10(2) and to take action
pursuant to- its result under section 10(1); that the
Di vi sion Bench comitted manifest error in treating that the
decision of the Tribunal under section 44(3) relating to
jama to be final and thelands to be tank fisheries and that
the respondent was entitled to retain khas possession wth
all right, tide and interest therein as an owner; and that
the direction given to initiate the action under the West
Bengal Land Reforns Act, 1955 within the specified period
and on failure thereto liberty given to the respondent to
alienate the | ands was beyond the relief sought in the wit
petition.

The respondents submtted that they purchased the |easehold
rights in 1937 fromthe earliest purchaser of the |lands who
purchased the same fromthe origi nal Zanmi ndar and since then
the respondents were using the lands as tank fisheries; that
when notification under section 4 was issued, the |ands were
being used as tank fisheries; that despite its vesting, by
operation of section 6(2), the respondent had right to
retain possession as an owner; and the action for
di spossession under section 10(1) was illegal; that the
liability of dispossession of the respondent fromthe ' | ands
woul d arise only if the possession was found to be unl awf ul
and that the Division Bench, therefore, rightly directed to
initiate proceedi ngs under the Wst Bengal Land Reforns Act
and to take action thereunder.

Al'l owi ng the appeal, this Court,

HELD: 1. 1. By operation of sub-sec. (1) of Sec. 5 the estate
and all the rights of internmediaries including fisheries .in

the estate shall stand determ ned and ceased and stood
vested in the State free fromall incunbrances. (488-G

483

1.2."Incunbrance" defined under Sec. 2(h)of the  Act neans
'in relation to estates and rights of intermedi ari es

therein, does not include the rights of a raiyat or of an
under-raiyat or of a non-agricultural tenant, [ but shall
except in the case of land allowed to be retained by an
internediary under the provisions of sec. 6, include al
rights or interests of whatever nature, belonging to
i nternediari es or other persons, which relates to | ands com
prised in estates or to the produce there of. Ther ef or e,
tide to, rights or interests in |lands which i nclude
fisheries held by an internmediary shall stand extinguished
and ceased and stood vested in the state free of al

i ncumbrances. (488-H, 489-A)

1. 3. The exceptions engrafted in the incunbrance and exenpted
from the operation of Sections 4 and 5 are only the rights
of a raiyat or of an underraiyat or of a non-agricultura
tenant and the right of retention of possession allowed to
an internediary under Sec. 6 of the Act All other rights,
interest of whatever nature or tide belonging to the
internediaries or other persons who hold the |ands under
| ease from internediary should also stood extinguished.
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(489- Q)

1.4.All grants and confirmation of title, to estates and
rights therein, to which the declaration of vesting applies
and which were nade in favour of internediaries shall stand
determ ned and ceased by operation of Sec. 5(1) (b) of the
Act. (489-D)

1.5. The respondents being purchasers of |ease hold interest
in tank fisheries? it also stood extingui shed.

1.6.The pre-existing right, tide and interest in the |ands
situated in an estate stood extinguished and ceased to have
effect on and fromnotified date i.e. June 1, 1956 and stood
vested in the State free fromall incunbrances. The non-
obstanti clause under Sec. 6 excluded fromthe operation of
secs. 4 and 5 only of the interest of the respondent to
retain physical possession of the |lands covered by Sec. 6,
subject to sec. 6(2). The-internediary by operation of Sec.
10(2) shall be required to submt in form’'B wthin 60 days
from the date of issuing notice under Sec. 10(1) of his
intention to-retain possession of the tank fisheries. On
such submi'ssion” of Form B, the Col | ect or wi t hout
di spossessing —himlit shall be entitled to prescribe such
terns and conditions to whichthe internediary or the | easee
shal | be bound and hol'd thetank fishery and shall remain in
possession, using the tank fisheries for pisciculture or for
fishing and subject “to paynent of such rent as may be
det er mi ned under the /Act and

484
finally entered in the Records of Rights. (491-E-F)
1.7. The | ands once retained under Sec. = 6. by t he

internediary and accepted by the authorities pursuant to
form’B declaration, the internediary is entitled to retain
possession and is not liable to dispossession'so |long as he
conplies with the ternms and conditions, if any, inposed and
the rent inposed is being paid. (492-E)

1.8. The avowed object of Act isto divest the pre-existing
right, tide and interest of the intermediary in the |[|ands
situated in an estate in a district or part of the /district
and shall stand divested fromthe Zam ndar or internediary
except of a raiyat or wunder-raiyat or non-agricultura

t enant . Not wi t hst andi ng such divestnent t her eof the
i nternedi ary has been enpowered to hold and retain
possession directly under the State and hold it as a tenant,
subj ect to such terns and conditions and subject to paynent
of rent as may be deterni ned under the Act. Therefore, the
entitlenent to retain possession of the land i.e tank
fisheries in this case is not absolute but hedged with the
conditions precedent of expressing his intentionto retain
possession by filing form’ B within 60 days and abiding to
conply with such terns and conditions as nmay be inposed and
al so paynent of rent. (492-CH, 443-A)

1.9. By operation of the explanation to Sec. 6(1) (e)  "tank
fisheries" not only it nust be a tank fishery at the date of
vesti ng, but it nrust also continue to be used f or
pisciculture or for fishing. The enphasis on ’'being used

obviously is that the tank fisheries should be continued to
be used for public purpose, nanely the fish seedling or fish
must be nade avail able for public consunption. (493-B)

1.10. The internediary shall hold the tank fishery on
the date of vesting as tank fishery but continue to hold and
use the same thereafter for pisciculture or fishing as

explained in explanation 6(1) (e) of the Act. Subsequent
conversion of the land as tank fisheries is not mterial
(493-D)

State of U.P. v. Krishna Gopal & Anr., [1988] Supp. 2SCR 391
and Sasanka Sekhar Maity & Ors. v Union of India, [1980] 3
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SCR 1209, cited.

Saroj Kumar Bose v Kanailal Mndal & Ors., [1985]2 SCR 393
and State of West Bengal v Atul Krishna Shaw & Anr., [1990]
Supp. 1 SCR 901, expl ai ned.

485
1.11. The word ’'revised under sub-sec. (1) of Sec. 44
indicates that the State Govt. or its officers shall be

entitled to revise fromtinme to tine the Record of Rights
and to nake necessary entries or corrections in the rel evant
colums of Record of Rights in its settlenent operations or
as per exigency envisaged under the Act and the rules made
t herei n. The order under Sec. 44(3) becones final so |ong
as there is no revision effected. The question of res
judicata, therefore, does not arise and the previ ous
appel | ate order does not preclude the authorities to revise
the Record of Rights. (492-B)

1.12. The Division Bench of - the High Court is not right
in its conclusion that the order passed by the appellate
authority under Sec. 44 (3) is final and the authorities
have no jurisdiction to revise the Record of Rights. (492-QC
1.13. Sub-section(2) of Sec. 6 expressly postul ates that
if he holds the tank fisheries should be for continued for
use as tank fisheries-and it would be subject to such terns
and conditions and subject to payment of rent as nmay be
fixed. The holding of the land is as a tenant, the enphasis
is that his possession is without any interest in the |and.
Under T.P Act a tenant has lease hold interest in the
land. But in Sec.6(2) as a tenant for the purpose of paynent
of the rent and retention of possession and appears to he
nothing nore. As regards tank fishery is concerned, though
exenption has been granted, it is subject to the condition
of continued user for pisciculture or fishing. (495-E)

1.14. From the schene of the Act it would appear that
the intermediary or the | essee gets no absolute right in the
tank fisheries which were already divested but to remain in
khas possession and to enjoy the usufruct thereof i.e. for
pisciculture or fishing wthout ‘any interest or /sub-soi
rights and subject to such terns and conditions and subject
to paynment of rent as prescribed under the Act, but not as
owner thereof. The direction, therefore, by the H gh Court
that the respondents are entitled to dispose of the land is
contrary to and in negation of the scheme of the Act  and
Rul es. Therefore, it is manifestly illegal. (495-G

1.15. The appellant is free to issue notice to the
respondent under Sec. 10 (2) of the Act ~and -conduct an
enquiry into and rind: -- (1) on the date of the vesting

whether the Ilands were being used for pisciculture or
fishing i.e. tank fisheries; (2) whether the respondent. had
submitted form‘B within the prescribed tine exercising the
option

486

to retain possession of the lands in question as tank
fisheries; and (3) whether the respondent is continuing to
use the lands in question as tank fisheries. Reasonabl e
opportunities shall be given to the respondents to prove
its/their case. (496-A-B)

1.16.0n the enquiry if it is found that the lands are not
tank L1.16.0On the enquiry if it is found that the lands are
not tank L1.16.0n the enquiry if it is found that the |[|ands
are not tank fisheries as on the date of vesting or that the
respondent had not submtted option in Form‘'B to retain
possession of the lands as tank fisheries wthin the
prescri bed period, then the | ands stood vested in the State
free fromall incunbrances and authorities are entitled to
take possession of the land under Sec. 10(1) read with Sec.
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10(3). In case if it rinds that the | ands were being used
as tank fisheries as on the date of vesting and that the
respondents exercised the option within the tine to retain
possession and is continuing to use the tank fishery for
pisciculture or for fishing; and if it has been continuing
i n possession of tank fishery, It is free to inpose, if not
already inposed, such terns and conditions as nmay be
necessary to ensure continued use of tank fishery for
pi sciculture or for fishing, subject to paynment of such rent
as may be fixed or revised and ultimately entered in the

Record of Rights. In case, the r espondent conmits
contravention thereof, it is opento the State to resume
possessi on. In case the respondent is not using the tank

fishery for pisciculture or for fishing or alienated the
lands it is open to the appellants to take possession of the
lands and all sales if made by the respondents do not bind
the State. (496-C E)

JUDGVENT:

ClVIL APPELLATE JURI SDI CTION: -Civil Appeal No. 2485 of 1992.
From t he Judgnent and Order dated 8.10.1991 of the Calcutta
H gh Court in F.MA'T. No. 2532 of 1991

P.S. Poti and Rathin Das for the Appellants.

Dr. Shankar Ghosh, Raj Kunar CGupta and P.C. Kapur for the
Respondent s.

The Judgnent of the Court was delivered by

K. RAMASWAMY. J. Special |eave granted.

487

This appeal arises againstthe judgnent dated OCctober
8,1991 of the' Division Bench of the Calcutta H.gh Court
made in F.MA T. No. 2532 of 1991. The first respondent, a
limted Conpany filed under Art. 226 of the constitution of
India Civil Oder No. 16339 (W of 1988 for a mandanus to
refrain the appellants fromgiving effect to the vesting of
the lands in Dag No. 1, Khatian No., 10, Tauzi No. 56, J.L.
No. 26, Muza Chowkgaria within P.S. Kasba, admeasuring
128. 40 acres and to take possession of tank fisheries  |ying
therein pursuant to the provisions of West Bengal Estate
Acqui sition Act, 1953, Act 1 of 1954, for short 'the Act".
The | earned Single Judge directed an action-under Sec. 10(2)
of the Act after giving an opportunity to the respondents
and to take possession of the said | ands pursuant thereto.
On appeal the Division Bench in the inpugned judgnent held
that the appellants should take action under the Wst Benga
Land Reforms Act, 1955 within a period of two nonths from
the date of the said judgnment and on its failure, the
respondents would be at liberty to deal with and di spose of
the lands in its own nmanner. Until then the appellants were
restrained to take possession of the |[and. Feel i ng
aggri eved against the said direction the above appeal | under
Art. 136 has been filed.

The Revenue O ficer found fromfinally published record  of
rights that the lands in question were classified as ' Beel
(marshy land) and tank fisheries would he <classified as
'Beel Mash Khas’. The |earned Single Judge and the Division
Bench of the High Court found that when the Revenue Oficer
initiated proceedings to revise the old Janma Rs. 1230. 9
Anas in three Jamas of Rs. 1,188 and odd in khata No. 102;
Rs. 396 and odd in khata No. 128 and Rs. 3024 and odd in
khata No. 131. the respondent succeeded in his appeal under
Sec. 44(3) of the Act holding the lands to be 'Tank
fisheries’ and that, therefore, old Janma was to be
mai nt ai ned. So the Division Bench directed to take action




http://JUDIS.NIC. IN SUPREME COURT OF | NDI A Page 6 of 13
under the Land Reforns Act.
Shri  P.S. Poti, |earned Senior Counsel for the appellants

contended that by operation of Secs. 4 and 5 of the Act,
fisheries being one of the interests that stood extingui shed
and vested in the State Govt. Free of all incunbrances with
effect fromJune 1, 1956, the respondents have |ost right,
title and interest therein. Section 6 only enables an
internediary to retain possession of certain enunerated
[ ands which includes "tank fisheries" provided he makes an
application in form’'B wthin the specified tine expressing
his intention to retain the lands. Since the respondent had
failed to do so the entire lands including tank fisheries
stood vested in the state.. As per the entries in the record
of rights the lands are only Beel (Marshy |ands) and not
tank fisheries and, therefore, even the exercise of the
option to retain possession is not available. Even assum ng
that the lands are tank fisheries, what was saved from the
operation of the Act i's the entitlenent of the respondent to
hol d

488

the land as a tenant without any interest therein except the
right to remain in khas (physical) possession subject to
such ternms and conditions as nmay be prescribed by the GCovt.
and paynent of rent. Since the respondent raised a dispute
the |learned single Judge rightly directed an enquiry under
Sec. 10 (2) in this behalf and to take action pursuant to
its result under Sec. 10(1). The Division Bench committed
gravest error in treating that the decision of the Tribuna
under Sec. 44(3) relating to Jama to be final and the |ands
to be tank fisheries and that the respondent is entitled to
retain khas possessionwith all right, title and interest
therein as an owner. The direction given to initiate the
action under the Land Refornms Act 1955 within the specified
peri od and on failure thereto liberty given to the
respondent to alienate the landsis beyond the relief sought
in the wit petition. Therefore, the Division Bench
conmtted manifest error of law warranting interference.

Dr. Ghosh, learned senior counsel for the respondents,
contended that initially Devendra Nath Dey Sarkar purchased
the [lands from Harki shan Mondal, the original Zanmindar in
1911 and from him the respondents  had purchased the
| easehol d rights in 1937 and ever since they have been using
the lands as tank fisheries. Wen notification under Sec. 4
was issued, the | ands were being used as. tank fisheries.
Despite its vesting, by operation of ~Sec.  6(2) t he
respondent has right to retain possession as an owner. In
support thereof he placed reliance on State of UP. v.
Kri shna Gopal & Anr. [1988] Suppl. 2 SCR 391, State of . West
Bengal v. Atul Krishna Shaw & Anr. [1990] Supp. .1 SCR 91
and Sasanka Sekhar Maity & Ors. v. Union of India [1980] 3
SCR 1209. He further contended that the liability of
di spossession of the respondent fromthe |ands would | arise
only if the possession is found to be wunlawful. But by
operation of Sees. 6(2) and 10(5) the possession is |awful
The order of the Appellate Tribunal passed in 1957 under
section 44(3) having been allowed to becone final and the

civil suit for declaration that it is Beel and not tank
fisheries having filed by the State and got disnissed,
concludes that the lands in question are only "t ank
fisheries". By operation of Subsec. (2) for Sec. 6 of the
Act the respondent is entitled to retain possession and the
action for dispossession under Sec. 10 (1) is illegal. The

Division Bench therefore, rightly directed to initiate
proceedi ngs under the Land Reforms Act and to take action
t her eunder.
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Admittedly the Act canme into force on February 12,1954.
Notification wunder Secs. 4(1) and (3) was published in the
prescri bed manner specifying the date of vesting of the
estate and had come into effect fromJune 1, 1956. By
operation of sub-sec. (1) of Sec. 5 the estate and all the
rights of intermediaries including fisheries in the estate
shall stand determ ned and ceased and stood vested in the
State free fromall incunbrances. "I ncunbrance" defined
under Sec. 2(h) of the Act nmeans 'in relation to estates and
rights of internediaries therein, does not

489
include the rights of a raiyat or of an under-raiyat or of a
non-agricultural tenant, but shall, except in the case of

land allowed to be retained by an internediary wunder the
provisions of sec. 6, include all rights or interests of
what ever nature, belonging to internediaries or ot her
persons, which relates to |lands conprised in estates or to
the produce thereof. Therefore, title to, rights or
interests’ in-lands which include fisheries held by an
i nternedi'ary shall stand extingui shed and ceased and stood
vest ed in the state free of all incunbrances. The
respondents bei ng purchasers of |ease hold interest in tank
fisheries, as per their own case, it also stood extin-
gui shed. But, however, since the appellant treated the
respondent as an internediary, we proceed on that footing.
The exceptions engrafted in the incunbrance and exenpted
from the operation of Sections 4 and 5 are only the rights
of a raiyat or of ‘an under-raiyat or-of a non-agricultura
tenant and the right of retention of possession allowed to
an internediary under Sec.6 of the Act. ALl other rights,
interest of whatever nature or little ‘belonging to the
internediaries or other persons who hold the |ands under
| ease frominternediary should al so stood extingui shed. Al
grants and confirmation of title, to estates and rights
therein, to which the declaration of vesting applies and
which were nade in favour of  internediaries shall 'stand
di sm ssed and ceased by operation of Sec. 5(1) (b) of the
Act,

Secti on 6 postulates by a non-obstanti clause t hat
notwi t hstanding anything contained in secs.~4 and 5 an
internediary shall, except in the cases nmentioned in the

proviso to sub-sec. (2) but subject to the other provisions
of that sub-sec., be intitled "to retain with effect from
the date of vesting", various kinds of lands |ike honestead
etc. enunerated therein including 'tank fisheries’ covered
by clause (e) thereto. The explanation of "tank fisheries’
nmeans, "a reservior or place for the storage of the water,
whet her forned naturally of by excavation or by construction
of enbanknents, which is being used for pisciculture or/ for
fishing, together with the sub-soil and the banks of such
reservoir or place, except such portion of the banks as are
included in a homestead or in a garden or orchard and
includes any right or pisciculture or fishing in . such
reservoir or place". Therefore, if |ands conprised of  tank
fisheries whether naturally forned or by excavation or by
construction of enbanknents being used for pisciculture or
fishing, the internediaries became entitled to retain
possessi on, despite the internediaries having been divested
of right, title and interest therein. This is made manifest
by Sec. 10(5) of the Act which postulates that "nothing in
this section shall authorise the Collector to take khas
possessi on of any estate or of any right of an internediary
therein, which may be retained under sec.6’ . Sub-sec. (2) of
Sec. 6 declares that, "An internmediary who is entitled to
retain possession of any | and under sub-sec.(1) shall "be
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deened to hold such |and" directly under the State from the
date of vesting as a tenant, subject to such terns and
conditions as nay be prescribed and subject to paynment of
such rent as may be determ ned under the provisions of this

490

Act and as entered in the record of rights finally published
under Chapter V except that no rent shall be payable for
land referred to in clause (h) or (i), provided that if any
tank fishery or any land conprised in a tea-garden, orchard,
mll, factory or workshop was held i mediately before the
date of vesting under |ease, such | ease shall be deenmed to
have been given by the State Govt. On the sane terms and
conditions as inmedi ately before such date, subject to such
nodification therein as the State Govt. may think fit to
make’ .

On the issue of —notification under Sec.49, Sec. 52
prescri bed procedure to deal with raiyats and under-raiyats
covered in Chapter 11 etc. It says that the provisions in
Chapter Il shall with such nodification as nay be necessary

apply nutatis nutandis to raiyats or under-raiyats as if
such raiyats or non-raiyats were internediaries and the | and
hel d by them were estates and such a person hol di ng under a
raiyat or an under-raiyat were a raiyat for the purpose of
clauses (c¢) and (d) of Sec.5, provided that, where a raiyat
or an under-raiyat retains under sec.6 any |and conprised in
a holding, then notw thstanding anything to the contrary
contained in sub-sec. (2) of sec.6, then he shall pay the
rent as prescribed.in clauses (a) to (d) thereto. Under
Sec.5(c) every raiyat holding any land under an internediary
shall hold the same directly under the stateas if the state
had been the internediary and on the sanme terns and

conditions as inmedi ately before the date of vesting. Thus
the right, title and interest of a raiyat or under-raiyat in
the lands in his possession and enjoynent are saved. By

operation of |aw they became full owners thereof subject to
the terns and conditions that maybe inmposed under Sec. 52
and paynent of Jama existing on the date of notification or
revised fromtime to tinme and finally entered in Record of
Ri ght s.

The pre-existing rights of the internmediariesin the estate
to which the declaration applied shall stand vested in the

State free fromall incunbrances. Section 6 does not -have
the effect of divesting the state of the vested right, title
and interest of the internediary. One of the rights i.e.

possession held by the internediaries is the only interest
saved by Sec.6. fromthe operation of Secs. 4 and 5. The
fishery rights also stood vested. The pre-existing rights,
title and interest therein also shall stand determ ned as
against the state and ceased. The Collector had synbolic
possessi on under Sec. 10. But by use of non-obstanti cl ause
in Sec.6 (1) the respondent became entitled to retain Kkhas
possession of tank fisheries, and he shall hold tank
fisheries directly under the state on such prescribed ‘terns
and conditions and subject to paynent of such rent as may be
determ ned under the Act fromtine to time as finally
ent er ed in Record of Rights. If any |ease by t he
intermediary of any tank fisheries granted prior to the date
of vesting, by operation of the proviso to sub-sec. (2) of
Sec. 6, the |ease shall be deened to have been given by the
State Govt. On the sanme terns and conditions and subject to
such nodification

491

therein as the State Govt. may think fit. Such holding of
the land by the internediary of the tank fishery shall be as
a tenant. The word 'retain’ has been defined in Black’s Law
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Dictionary, 6th Edition, page 1316 to nean 'to continue to
hol d, have, use, recognise, etc. and to keep’. In Collings

English Dictionary at page 1244 'retain’ has been defined as
"to keep in one’s possession, to be able to hold or contain

to hold in position, to keep for one’'s future use as by
payi ng a retainer or nomnal charges’. In Webst er
Conprehensive Dictionary International Edition, Volune 11,
at page 1075, the word 'retain’ has been defined, 'to keep
or continue to keep in one’s possession’

Section 10(2) of the Act enpowers the Collector, after his
taking charge of the estate and the interest of the
internediaries wunder Sec. 10(1), to issue a witten order
serving in the prescribed manner requiring the internediary
or any person in possession (khas or synbolic) of any such
estate or any interest to give up such possession by a date
to be specified in the order which shall not be earlier than
60 days fromthe date of service of the order, etc. Sub-
section 5 of Sec. 10 prohibits himto take khas possession
of any right of internmediary in the estate retained under
Sec. 6.

The conjoint operational conspectus assists us to conclude
that the preexisting right, title and interest in the |ands
situated in an eatate stood extingui shed and ceased to have
effect on and fromnotified date i.e. June 1, 1956 and stood
vested in the state free fromall incunbrances. The non-
obstanti clause under Sec.6 excluded fromthe operation of
sees. 4 and 5 only of the interest of ~the  respondent to
retain physical possession of the lands covered by Sec.®6,
subject to Sec 6 (2).  The internediary by operation of Sec.
10(2) shall be required to submt in form’B within 60 days
from the date of issuing notice under Sec. 10 (1) of his
intention to retain possession of the tank fisheries. On
such submission of Form 'B, the Col | ect or wi t hout
di spossessing hinmlit shall be entitledto prescribe such
terns and conditions to which the internediary or the | essee
shal | be bound and hold the tank fishery and shall remain in
possession, using the tank fisheries for pisciculture or for
fishing and subject to paynent of such rent as nmay be
det erm ned under the Act and finally entered in the Records

of Rights.
Under Sec. 39 in Chapter V, the State Covt has to carry out
the purpose of the Act. It shall prepare the Records of

Rights in respect of the lands in an estate in any district
or a part of a district in the manner prescribed therein
Section 44 provides the procedure for publication of the
draft and final Record of Rights prepared or "revised"
Sub-section (1) thereof postul ates that when a Record of
Ri ghts has been prepared or "revised" the Revenue Oficer
was enjoined to have it published in the prescribed nmanner
On receipt of objections, if any, nade
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regarding any entry therein or any omission thereof, he
shall consider the same and is enjoined to pass an order

under Sec.5A of the Act. By operation of the proviso to
sub-sec. (1) of Sec. 44 the order so passed under Sec. 5A
shall be final, subject tothe order of the appellate
Tri bunal under Sec. 44 (3) and during the continuance of
that order it is not liable to be reopened. The respondent
is not right inits contention, as found favour wth the
High Court, that entries once nade shall be final and can
never be revised. The word 'revised under sub-sec. (1) of
Sec. 44 indicates that the State Govt. or its officers shal

be entitled to revise fromtime to time the Record of Rights
and to nake necessary entries or corrections in the rel evant
colums of Record of Rights in its settlenent operations or
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as per exigency envisaged under the Act and the rules made
there the order under Sec. 44(3) beconmes final so long as
there is no revision effected. The question of res judicate
therefore, does not arise and the previous appellate order
does not preclude the authorities to revise the Record of
Ri ghts. The Division Bench of the H gh Court, therefore, is
not right inits conclusion that the order passed by the
appel late authority wunder Sec. 44(3) is final and the
authorities have no jurisdiction to revise the Record of
Ri ght s. After the act was anended by Act 33 of 1973, Sec.
57B was brought on statute which had barred the jurisdiction
of the civil courts and exclusive jurisdiction has been
conferred on the revenue authorities to deal wth the
matters arising under the Act. So the dismssal of the suit
as having been abated is of little consequence.

The appel l ants contend that even on the date of vesting the
lands in question-are "Beel" lands and that it is not tank
fisheries. The entries in the record of the rights disclose
that the lands in question are being used as honestead or
for agricultural purpose and that, therefore, it is not tank
fishery. ~The respondents disputed the Govt.’s stand and so
it is a disputed question of fact. W do not propose to go
into, nor decide the sane. It is true, as rightly contended
by Dr. Ghosh, that the l'ands once retained under Sec.6 by
the internmedi ary and accepted by the authorities pursuant to
form’B declaration, the internmediary i's entitled to retain
possession and is not liable to dispossession so |long as he
conplies with the ternms and conditions, if any, inmposed and
the rent inposed is being paid. ~The avowed object of Act is
to divest the pre-existing right, title and interest of the
internediary in the lands situated in an estate in a
district or part of the district and shal | stand  divested
from the Zam ndar or internediary except of a raiyat or
under raiyat or non-agricultural -tenant. Not wi t hst andi ng
such divestnent thereof the internedi ary has been empowered
to hold and retain possession directly under the state and
hold it as a tenant, subject to such terns and conditions
and subject to paynment of rent as may be determ ned / under
the Act. Therefore, the entitlenent to retain possession of
the land i.e. tank fisheries in this case isnot —absolute
but hedged with the conditions precedent of expressing his
intention to retain
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possession by filing form’'B wthin 60 days and abiding to
conply with such terns and conditions as nay be inposed and
al so paynent of rent. By operation of the explanation to
Sec. 6(1) (e) "tank fisheries" not only it must be a tank
fishery at the date of vesting, but it nust also continue to
be wused for pisciculture or for fishing. The enphasis on
"being used’ obviously is that the tank fisheries should be
continued to be used for public purpose, nanely “the fish
seedl i ng or fish nust be made available for public
consunpti on. Dr. Chosh is right that the crucial date is
the date of vesting with regard to tank fishery al so. Not
only that the internediary shall hold the tank fishery  on
the date of vesting as tank fishery but continue to hold and
use the sanme thereafter for pisciculture or fishing as
explained in explanation 6(1) (e) of the Act. Subsequent
conversion of the land as tank fisheries is not material
VWether, as a fact, it was used as a tank fishery on the
date of vesting i.e. June 1, 1956 and being continued to be
used as such or converted later on is a question of fact to
be adjudicated after giving reasonabl e opportunity to the
respondents. Equally whether the respondents exercised the
option to retain possession of tank fishery within 60 days
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from the date of publication of notification under s. 4 or
the notice wunder Sec. 10(1), etc., is also a question of
fact to be deternined.

In Saroj Kumar Bose v. Kanailal Mndal & Ors. [1985] 2 SCR
393 the facts were that the predecessor in interest of the
respondent s took pernmanent |ease of fishery right without

sub-soil rights under a registered | ease-deed prior to the
Act came into force and they continued to remain in
possession and was using the |ands as tank fishery. The
lassor, filed a suit for recovery of rent together wth
interest. The appellant | essee resisted the suit liability

contending that the tank fishery stood vested in the State
and that, therefore, he was absolved of his liability to pay
rent to the lessors. The trial court decreed the suit. On
appeal, it was confirnmed. Dism ssing the appeal, this court
held that by operation of sec.6 of the act the right to
retain possession of tank fishery by an intermediary was
saved ~and that, therefore, the lessor continued as an

internediary to renmain in khas possession. In spite of the
estate vested inthe State, the tank fishery continued to
remai n i n-possession of the lessor. In that context it was

held, as relied on by Dr. Ghosh, that khas possession is not
a necessary condition for retaining the property by
internediary. State had recognised the plaintiffs as tenant
by accepting rent fromthem Therefore, it was held that
interest of the plaintiff did not vest in the State either
In State of West Bengal v. Atul Krishna Shaw & Anr. [1990]
Supp. 1 SCR page 90, by a bench of this court to which one
of wus (K Ramaswany,J.) was a menber, the facts were that
after the westate vested in the state, the tank  fisheries
continued to remain in_ possessions of the respondent
intermediaries. Suo noto
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proceedi ngs were taken for correction of ‘the classification
of lands on the grounds that the plots were wongly recorded
as fishery plots. The respondents objected to the re-
classification contending that (they were continuing to
cultivate pisciculture in the lands. The <claim of the
respondents was negatived by the Settlenent Oficer. On
appeal, the Tribunal reversed the order of the Settlenent
Oficer and confirned the original classification as tank
fishery. On a wit petition filed in the Hgh Court by the
State, it was dismssed in |limne. Wiile allowing the
appeal , this court held that the crucial dat e for
consi deration whether the |Iands were being used as tank
fishery was the date of the vesting and subsequent
conversion was not material and that by operation of Sec 6
(2) of the Act, the tank fishery stood excluded from the
operation of Sec. 4 and Sec. 5 of the Act. Placing reliance
on the findings at p. 101A & B, nanely, ’'Therefore, when by
neans of reservoir or a place for storage of water - whether
formed naturally or by excavation or by construction of
embankment, is being used for pisciculture or for fishing is
obviously a continous process as a source of I|ivelihood,
would be "tank fisheries’ within the nmeaning of Sec.6 (1)
(e)’. Such tanks stand excluded from the operation of
Sections 4 and 5 and the crucial date is the date of
vesti ng.

As seen earlier the effect of the operation of Secs.4 and 5
is divesting the internediaries of his pre-existing right,
title and interest in the estate except those which were
exenpted from the operation of the Act. One of the
exenptions is retention of the possession of the |[|ands
covered by Sec 6 of the Act. See 6(1) (e), tand fisheries
is one such. Sub-section (2) anplifies its effect. Sub-
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section ' (2) transposes the pre-existing possessory right of
the retained | ands of an internmediary of tank fisheries into
hol der of it as a tenant w thout any interest therein. By
fiction of |aw the respondent was transposed as "hol der" of
the possession directly under the State as tenant, subject
to such terns and conditions as may be specified and subject
to paynment of rent as may be determned fromtinme to tine.
Therefore, what was saved by non-obstenti clause of Sec.6(1)
& (2) of the Act is the right of retention. of the Physica
(Khas) Possession of tank fisheries. Wat was intended in
Atul Kishan Shaw s case was that Sec. 6(2)saved t he
retenti on of possession of tank fisheries and not divesting
the state of the vested rights etc. in the estate.

In South Indian States of A P. and Tam| Nadu etc. of the
Madras Province, Madras Estate (Abolition and Conversion
into Raiyatvari) Act, 26 of 1948 is in operation. After the
states reorganisation, in Tam |- Nadu it is called Tam | Nadu
Act and in Andhra Pradesh it is <called Andhra Pradesh

(Andhra Area) Act. ~Thereunder Sec. |l provides procedure to
grant raiyatvari patta to araiyat in occupation. Section
3(2) (d) proviso gives statutory protection to a raiyat from
di spossession till raiytavari patta has been granted-, Sees.

12 to 14 give right to | andhol der to obtain patta and see
15. enpowers the settlenent officer to grant
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patta to the |landholders. Section 19 provides that "where
any raiyat or non-raiyat land has been- sold by any
I andhol der for non-agricultural purpose before first day of
July, 1945, the buyers shall beentitled to keep the |and
subject to paynment by himto the Govt. of ~the raiyatvari
assessment or ground rent which may be i nposed upon the | and
and under the proviso it was declared that sale was not void
or illegal under any law in force at that time. The ' object
of those provisions is to confer raiyatvari rights on person
in occupation be it raiyat or landhol der absolutely with no
further conditions. Thereafter heis entitled to use the
raiyati land as if he is the owner thereof and the liability
is to pay only |and assessnent or cist. There is no
[imtation on the nature of user of the Iand. But the
| anguage in the Act appears to be different. ~As regards the
raiyat or under-raiyat they are treated differently from

i nternediary. As regards the raiyat and non-raiyat is
concerned his pre-existing right, title and interest in the
| and was not abolished and he is entitled to retainall his

boundl e of rights as internediary directly under the state
subject to the orders passed as per the procedure prescribed
under Sec.52 and the relevant rules and payment  of rent.
But in the case of an internediary, he has been given only
right to retain possession under Sec. 6 of the honestead
| ands or land conprised in or appertaining to buildings and
structures, 25 acres of agricultural |ands i-n khas
possession, factories, workshops, tank fisheries or | other
enuner ated properties etc. without any interest therein and
subject to the terms and conditions that may be inposed and
paynment of rent excising or revised as per the provisions
rel evant thereto. Sub-section (2) of Sec. 6 expressly
postul ates that if he holds the tank fisheries should be for
continued for use as tank fisheries and it would be subject
to such terns and conditions and subject to paynent of rent
as may be fixed. The holding of the land is as a tenant,
the enphasis is that his possession is without any interest
in the land. Under T.P. Act a tenant has | easehol d interest
inthe land. But in Sec. 6 (2) as a tenant for the purpose
of paynent of the rent and retention of possession and
appears to be nothing nore. As regards tank fishery is
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concer ned, though exenption has been granted, it is subject
to the condition of continued user for pisciculture of
fi shing. Fromthe schene of the Act it would appear that
the intermediary or the | essee gets no absolute right in the
tank fisheries which were already divested but to remain in
khas possession and to enjoy the usufruct thereof i.e. for
pisciculture or fishing without any interest or sub-soi
rights and subject to such ternms and conditions and subjects
to paynment of rent as prescribed under the Act, but not as
owner thereof. The direction, therefore, by the Hi gh Court
that the respondents are entitled to di spose of the land is
contrary to and in negation of the schene of the Act and
Rul es. Therefore, it is manifestly illegal

The appeal is accordingly allowed. The order of the
Division Bench of the Hgh Court is set aside. The
direction of the Single Judge is restored. The appellant
496

is free to issue notice to the respondent under Sec. 10(2)
of the Act and conduct an enquiry into and find:- (1) on the
date of the vesting whether the | ands were being used for
pi sciculture or fishing i.e. tank fisheries; (2) whether the
respondent had subnitted form” B wthin the prescribed tine
exercising the option to retain possession of the lands in
guestion as tank fisheries; and (3) whether the respondent
is continuing to use the lands in question as t ank
fisheries. Reasonabl e opportunities shall be given to the
respondents to prove its/their case.

On the enquiry if it is found that the |ands are not tank
fisheries as on the date of the vesting or that the
respondent had not submitted option in Form'B to retain
possession of the lands as tank fisheries wthin the
prescri bed period, then the | ands stood vested in the state

free fromall incunbrances and authorities are entitled to
t ake possession of the |land under Sec. 10(1l) read with Sec.
10(3) . In case if it finds that the lands were being used

as tank fisheries as on the date of vesting and that the
respondents exercised the optionwithinthe tine to retain
possession and is continuing to use the tank fishery for
pisciculture or for fishing; and if it has been conti nuing
i n possession of tank fishery, it is free to inpose, if not
already inpossed such terns and conditions as nmay  be
necessary to ensure continued use of tank fishery for
pisciculture or for fishing, subject to paynment of such rent
as may be fixed or revised and ultinmately entered in the

Record of Ri ght s. In case the respondent commts
contravention thereof, it is open to the state to resune
possessi on. In case the respondent is not using the tank

fishery for pisciculture or for fishing or alienated the
lands it is open to the appellants to take possession of the
lands and all sales if nmade by the respondents do not  bind
the state

The appeal is accordingly allowed wth the above
nodi fication and the rule absolute issued by the |earned
single Judge of the High Court will stand nodified to the
above extent and the wit petition is di sposed of

accordi ngly. In the circunstances parties are directed to
bear their own costs throughout.
VPR. Appeal al | owed.
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