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Ashok Bhan & Markandey Katju
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JUDGMENT

MARKANDEY KATJU, J.

These appeal s have been filed under Section 35L(b) of the
Central Excise Act, 1944 against the inpugned order of the
Custons Exci se and Service Tax Appellate Tribunal (hereinafter
referred to as ‘ The Tribunal’), South Zone Bench, Bangal ore dated
10. 5. 2005.

Heard | earned counsel for the parties and perused the record.

The appellant is a private |imted conpany which undert akes

various activities, which includes civil works, painting, ceiling
work, electrical work, laying of vinyl flooring, tables, chairs, sofa
sets, erection of immvable itens viz., partitions

(wooden/ gl ass/ al um ni um gypsum board), storages, workstations,

I ayi ng of wooden flooring, colum cladding, skirting, mrror
panel i ng, wi ndow sill, wooden steps, doors, huge conference tables
and huge reception tables depending on the custoner’s

requi rements. The customer places a purchase order to the
appel l ants on a turn-key basis for the entire activity. The custoner
usual |y gives a bare open fl oor which has an exterior wall and
internal columms to the appellants for undertaking the work.

I n pursuance of the above said activities, the appellant also
manuf actures furniture as part of the above nentioned activities.

The mar ki ngs based on the drawi ngs approved by the

architect are first nade on the floor or the wall, “as the case may be,
dependi ng on whether the itemto be erected is a storage unit, |arge
conference table/reception table, running counter etc.  Various
materials such as wood and pl ywood are procured fromthe open
market. Franes of the wood are cut to size and fixed to the wall or
floor. The plywood required is cut to size and fixed to the wall
using screws and nails. Skeletal boxes are then nade and fi xed on
the wall on marked position. Interior partitions and shelves are
then made in the case of storage units, running counters, rear unit
etc. Once these activities are conpleted the whole unit is

| am nated or veneered which woul d cover the screws and nails. In

ot her words, after these storage units, kitchen counters or
conference tabl es/reception tables are erected they cannot be
renoved as such and cannot be noved from one place to another

It cannot be disnmantled and renmoved in conplete or sem knocked
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condition fromone place to another. It can only be cannibalized as
aresult of which it gets reduced to broken pieces of wood,
| ami nates etc.

The Central Excise authorities issued various show cause

notices to the appellants alleging that the appellants had
manuf act ured and assenbl ed exci sable goods i.e. furniture and
furniture parts falling under Chapter 9404 in the prem ses of
various custoners. In response it was contended by the appellants
that activities undertaken by themi.e. erection of storage units,

ki tchen counters, reception tables/conference tables etc. results in
emer gence of i muovable property and coul d not be considered as

exci sabl e goods.

The Conmi ssioner vide hi's order dated 24.9.2003 held that

items |ike storage units, running counters, |arge reception tables
etc. are classifiable under Chapter 9403 as furniture and liable to
exci se duty. Aggri eved by the said order the appellants filed an
appeal 'to the Customs, Excise and Service Tax Appellate Tri bunal
Bangal ore which agreed with the findings of the Conm ssioner

that al though these itens energe on a piece by piece fabrication
the commodity is known in the market by nane of table, storage
counters etc. and as such are classifiable as furniture under Sub-
headi ng 9403 of the Central Excise Tariff as furniture. Aggrieved,
the appellants have filed the present appeal

The issue which arises for consideration in these appeals is
whet her storage cabinets, kitchen counters, running counters, |arge
reception/ conference tables etc. are excisable as furniture.

Learned counsels for the appellants Shri Laxm kumaran and
Shri Madhav Rao submitted that these itens are fixtures and not
furniture, and hence were not subject to the |evy of excise duty.

In this connection we may refer to Chapter Sub-headi ng 9403
of the Central Excise Tariff Act, 1985 which reads as under

"Qther furniture and parts thereof"

Learned counsel for the appellants submits that the word
"furniture’ means objects which are noveabl e and are conplete

bef ore being placed either on the floor or the ground. Learned
counsel also submtted that the word "furniture’ does not cover
itenms which energe either as part of an i mmoveabl e property or

are erected stage by stage in its conpletion. These, he subnitted,
were fixtures and not furniture. He subnitted that several of 'the
items in question were erected piece by piece and fixed to the wal
or ground and as such are not noveable property. |In other words,
the sane cannot be renoved w thout cannibalizing.i.e. wthout
reduci ng theminto broken pi ece of wood, |am nates etc.

In this connection we may refer to the definition of
"furniture’ in various dictionaries. The Concise Oxford English
Dictionary (Tenth Edn. Revised) defines 'furniture as follows :

"the novable articles that are used to make a room or
buil ding suitable for living or working in, such as tabl es,
chairs, or desks".

Simlarly, Chanmbers English Dictionary defines '"furniture as
follows :

"movabl es, either for use or ornament, with which a house
i s equi pped".




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 3 of

New Webster’'s Dictionary defines "furniture’ as follows:
" the novable articles, such as tables, chairs, desks,
required for use or ornament in a house or office"

Thus, a perusal of the definitions given in various

di ctionaries shows that ordinarily *furniture’ refers to novable
itens such as desks, tables, chairs, required for use or
ornanentation in a house or office. Thus, ordinarily furniture is
not sonething i movabl e or something which is fixed in a

position which can be renmoved only by cannibalizing. W agree

with | earned counsel for the appellants that the latter are fixtures
and not furniture.

Several of the itenms in question in the present case e.g.

ki tchen overhead and below counters, storage units are, in our

opi nion, clearly not “furniture’ and hence not excisable under Sub-
headi ng 9403 as furniture.

In view of the above discussion, we are of the opinion that

these appeal's have to be allowed. W hold that itens which are
ordinarily imovabl e or which ordinarily cannot be renpved

wi t hout canni balizing e.g. storage units, running counters, over-

head unit, rear and side unit, wall unit, pantry unit, kitchen unit and
other itenms which are ordinarily i movable or cannot be renpved

wi t hout canni balizing are not furniture. However, itens |like

tabl es, desks, chairs etc. are furniture and hence exci sabl e.

We may add that sonetinmes chairs, beds, tables, desks, etc.

are affixed to the ground, but nevertheless they will still be called
as furniture (one may recall the fixed bed in Sherlock Hol ne’s

story ‘The Speckled Band’). This is because when we interpret a

word we should not only see the dictionary neaning but even nore

the popul ar neani ng whi ch the word has acquired i n conmmon

parl ance. As stated by K L. Sarkar in hi's book "M mansa Rul es of
Interpretation" (see second edition published by Mdern Law
Publ i cation, All ahabad), "the popular meani ng overpowers the
etynol ogi cal neaning." *

To give an exanple, the word ‘pankaja’ literally nmeans born

in mud. The word ‘panka’ neans ‘rmud’, and the word ‘ja’ neans
‘“which is born in . Hence the etynol ogi cal nmeaning of the word
‘ pankaj a’ is that “which is born in nud . Many things can be

born in nmud e.g. insects, vegetation, water flowers, etc. However,
by popul ar usage the word ‘ pankaja’ has acquired a particular
nmeani ng in conmon parlance i.e. lotus. This nmeaning will,
therefore, prevail over the etynol ogi cal neanings.

Simlarly, the word ‘furniture’ has a meaning in common

parl ance whi ch every layman understands. It conmonly refers to
chairs, desks, tables, beds, etc. Hence we should give it this
popul ar neani ng.

*

The appeal s are allowed. The inpugned orders are set aside

and the matter is remitted to the Tribunal to pass a fresh order after
hearing the parties preferably within three nonths fromthe date of
recei pt of this order, in accordance with law and in the |ight of the
observati ons nmade above. No costs.

28165




